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l. INTRODUCTION

The Nevada Prosecution Advisory Council, Administrative Office of the Courts and Peace Officers
Standardsand Training requested the production of acomprehensive domestic violence manua that will
focus on domestic violenceissuesin Nevada. ThisManud provides background information on domestic
violence and an overview of domestic violence laws, along with chapters devoted specifically to Law
Enforcement, Prosecution, Judiciary, Civil Practice and Victim Services.

The Manual was made possible by a grant from the Violence Against Women Act (VAWA).

. DISCLAIMER

Any errorsor oversghtsin thisManua are unintentional and should not be attributed to any of the persons
or agencies who kindly contributed their resources and assistance.

1. ACKNOWLEDGMENTS

| want to thank Professor Mary Berkheiser, UNLV Boyd School of Law, for collaborating on this Manual
from the beginning of the process and sharing her writing talents, inspiration, and knowledge of the law.

Thisproject was blessed with two excellent law students, Ogonna Atamoh and Heidi Bock, who served
astheprincipa authors. They will bein thefirst classto graduate from the Boyd School of Law at UNLV
in 2001. They have embraced this project and feedl very strongly about the plague of Domestic Violence.
Thank you! | dso want to acknowledge Ledie Clark and LisaMitalski Nodl, two other members of the
2001 graduating class of the Boyd School of Law, for their contributions.

| owe specid thanksto Ellen Sternhill, PLS, of Professonally Legd, for keeping up with thenumerousand
difficult tofollow, edits, re-draftsand re-workings. Her eyefor detail and dedication to thisproject are
evident throughout thisManual. She did a tremendous job!

MikeMcCormick, Executive Director of the Nevada Prosecution Advisory Council, has been awonderful
source of technical assistance, and | am grateful for his support and guidance.

ThisManua would never have been possible without the dedication of the exceptional men and women
workinginthe Domestic Violence arena, who selflesdy gave of their timeand materialsto assist inits
production. Many of theseindividual s have been acknowledged throughout thisManual, but collectively
| want to extend my upmost appreciation for their contribution, especialy the ones who were not
specifically mentioned.



Ruth Pearson Urban, M.S,, Editor

V. DEDICATION

ThisManual isdedicated to the countlessvictimsof Domestic Violencein Nevadaand their advocateswho
have diligently worked to creste and improve the safety net through their hard work and commitment. The
authors of this Manual are deeply grateful for all of you and your work.

V. ABOUT THE AUTHORSAND EDITORS

Professor Mary Berkheiser

Mary Berkheiser is Director of Clinical Programs and Associate Professor of Law at the William S. Boyd
School of Law, University of NevadalL asVegas. Professor Berkhe ser was afounding member of the
Boyd faculty and cameto Nevada after three yearsteaching in the Law School Clinic of the Arizona State
University College of Law and ten yearsin practice in Phoenix. Berkhel ser graduated magna cum laude
fromthe University of ArizonaSchool of Law in 1984. Shewas editor-in-chief of the ArizonaLaw Review,
outstanding graduate of the class of 1984, and Order of the Coif. Immediately following law school,
Professor Berkheiser clerked for Arizona Supreme Court Justice Stanley Feldman.

Ruth Pearson Urban, M.S.

Ruth Pearson Urban, M..S. isrecognized asaleader inthefield of dternative dispute resolution inthe State
of Nevada. She established thefirst court connected mediation programin the area of contested child
custody and visitation mattersin 1985 for the Eighth Judicial District Court, and the first community
mediation program, the Neighborhood Justice Center, in 1991 for Clark County. Ruth wasafounding
member of the Southern Nevada Domestic Violence Task Force and isamember of the Nevada Network
Against Domestic Violence. Ruthisalicensed socid worker and holdsabachel orsdegreein social work
and amastersdegreein counseling. After adistinguished career in public service, she started The Urban
Group LLC, aconsulting firm that specidizesin management consulting, facilitation, mediationand training.
The Urban Group LLC islocated at 418 Crater Court, Henderson, NV 89014; and can be contacted at
(702) 458-8529.

Heidi Nagel Bock

Heidi Nagel Bock graduated summa cumlaude from the University of Nevada, LasVegasand holdsa
Master of Artsdegreein clinical psychology with aspeciaizationin criminal psychology and forensics.
Prior tolaw school, sheworked asaninternin the Behaviora Science ServicesUnit for the Federal Bureau
of Investigation and was a state peace officer assigned to the Nevada Office of the Attorney General.
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Currently, sheisManaging Editor of the Nevada Law Journal, thefirst law review publication in Nevada.
She will graduate from the William S. Boyd School of Law in May 2001.

Ogonna Atamoh

Ogonna M. Atamoh was born and raised in Munich, Germany. Shereceived aBachelor’s Degreein
Liberd Arts, mgoring in English, withaMinor in German, from UNLV. Ogonnaisin her third yeer & the
Boyd School of Law inthe Fall, and is currently working for the law firm of James, Driggs, Walsch,
Santoro, Keamy, Johnson and Thompson.

Ellen Sternhill, PLS

Ellen Sternhill, PLS, isoneof only three certified Professona Legd Secretariesin Southern Nevada, and
istheowner of Professondly Legd, afredance Legd Secretaria service. Ellen Sternhill attended Centra
PennsylvaniaBusiness Collegein Harrisburg, Pennsylvania, where she graduated with her Associate's
Degreefor Legd Secretary. Shehasover 20 yearsof experienceasal egd Secretary/Assstant invarious
types of law firms, encompassing working for sole practitioners, mid-sizeand large law firms, aswell as
for Municipd attorneys. Sheisasoamember of the Nationd Notary Association, CCOLA (Clark County
Organization of Legal Assistants), National Association of Legal Professionals (formerly National
Association of Lega Secretaries “NALS’ and is active in the Las Vegas and State chapters), the
Henderson Chamber of Commerce and the Las V egas Chamber of Commerce. Professonally Legd is
located at 2708 Briarcliff Avenue, Henderson, NV 89014 and can be contacted at (702) 837-8894.
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1.1 INTRODUCTION

This Manual was created to provide a resource for members of the judicia, law
enforcement and legal communitieswho encounter domestic violence. Thischapter isthe
key to the remaining chapters of the Manual. 1t providesacomprehensive overview of
domedtic violence so that those utilizing the Manud understand the dynamics of thisserious
problem that touches every socio-economic level, cultural group and profession.

1.2 GENERIC OVERVIEW OF A DOMESTIC VIOLENCE CASE IN
NEVADA

Thefollowing page providesaschematic that showsatypical case proceeding through the
Law Enforcement, Judicial and Victim Services Systems. It is not meant to be
comprehensive and does not represent aspecific jurisdiction. However, it doesillustrate
how all of the systems work together.



DOMESTIC VIOLENCE CASE IN NEVADA
A GENERIC OVERVIEW

HEARING IS
SCHEDULED
ACT OF
VICTIM APPLIES FOR A
UO _<_ mw._u_ O N TEMPORARY ) COURT** REVIEWS mﬂwxﬂw Wmmzwmww |F GRANTED
<_O_lm20m " PROTECTION ORDER APPLICATION Im>_x_zo %
(TPO)
OCCURS
COURT GRANTS OR
DENIES TPO OR
*COURT MAY BE JUSTICE COURT OR EXTENDED ORDER
DISTRICT COURT-FAMILY DIVISION
APPLICANT (VICTIM) DEPENDING ON JURISDICTION COURT FORWARDS
MAY SEE DOMESTIC TPO TO CENTRAL
VIOLENCE ADVOCATE REPOSITORY
EXTENDED OR
k MODIFIED ORDER IS
FORWARDED TO
CENTRAL REPOSITORY
ADVERSE PARTY IS
A 4 SERVED WITH TPO v
VICTIM MAY CONTACT
LAW ENFORCEMENT DOMESTIC VIOLENCE IF ADVERSE PARTY
AGENCY CONTACTED SHELTER OR VICTIM } VIOLATES PROTECTION
SERVICES ORDER
ADVERSE PARTY APPLICANT MAY
REQUEST AN
MAY REQUEST
EXTENDED
HEARING ORDER
' IS
VICTIM ADVOCATE
SERVICES AVAILABLE
IN SOME APPLICANT MAY FILE A CRIMINAL
JURISDICTIONS CONTEMPT OF COURT COMPLAINT MAY BE
COMPLAINT & HEARING FILED AGAINST
MAY BE SET ADVERSE PARTY
4 i

IF FOUND GUILTY,
PERPETRATOR IS
SENTENCED

PRIMARY AGGRESSOR
CRIMINAL COMPLAINT

IS ARRESTED & HELD
LAW ENFORCEMENT r» FORI12HRUNLESS [ MAY BEFILED. IF FILED, - CASE IS ADJUDICATED

AGENCY RESPONDS OTHER CHARGES CASE PROCEEDS
FILED
IF ADVERSE PARTY FOUND
4 GUILTY, A STATUTORY SANCTION
MAY BE IMPOSED
! (NRS 22.100)
REPORT IS MADE WITH STATISTICS
ORWITHOUTAN [  FORWARDED TO

ARREST CENTRAL REPOSITORY

NOTE: PROCEDURES IN COURT DIFFER DEPENDING ON JURISTICTION. FOR EXAMPLE, DUE TO THE VOLUME,
THE DOMESTIC VIOLENCE COMMISSIONER IN CLARK COUNTY USUALLY MAKES A DETERMINATION ABOUT A
TPO BASED ON THE APPLICATION, BUT MAY SET A HEARING. WHEREAS IN WASHOE COUNTY, THE DOMESTIC

COURT MASTER PERSONALLY INTERVIEWS ALL PROTECTION ORDER APPLICANTS.

PREPARED BY THE URBAN GROUP LLC 10/01/00



1.3 DOMESTIC VIOLENCE DEFINED

Domestic violence has evolved from a private, family matter, cloaked in secrecy and
shame, to the recognition of domestic violence as acrime involving the use of power,
coercion and violence to control another. To that end, domestic violence crimes are
treated in the same manner as more random crimes against persons. However, domestic
violenceisdifferent from such crimesbecause aperpetrator and victimare, by definition,
never srangers, but rather partnersin an intimate relationship, family members, or parents
of common children. Thus, thevictimisbound to the perpetrator in waysnot commonly
seenintraditional crimes against aperson —the victim may rely on the perpetrator for
economic support or child support, asthe co-parent of their children or asaparent. Itis
therelationship between the victim and perpetrator, and all of thethingsthat relationship
implies, that may maketheinvestigation and prosecution of domestic violence of increased
importance, abeit more complex and difficult.

Thus, domestic violencegenerdly isdefined asaviolent crime committed in the context of
an intimate relationship.! Ongoing domestic violenceis characterized by apattern of
escal ating abusein which one partner in therel ationship control sthe other through force,
deprivation and/or the threat of deprivation or violence. The Power and Control Whed
reproduced below depictsthe forms of control exerted by the perpetrator over the victim.?
The Equality Whed following the Power and Control Whed depicts a hedthy intimate
relationship.®

'LINDA A. MCGUIRE, PROSECUTION OF DOMESTIC VIOLENCE IN lowA: A PROSECUTION MANUAL §3-15
(3" ed. 1998).

Reproduced with permission of the Domestic Abuse Intervention Project, 202 E. Superior Street,
Duluth, MN 55802 (218)722-2781.

3d.



USING COERCION
AND THREATS

Making and/or carrying out threats
to do something to hurt her
« threatening to leave her, to
commit suicide, to report
her to welfare « making
her drop charges  making
her do illegal things.

USING
ECONOMIC
ABUSE

Preventing her from getting

or keeping a job » making her

ask for money  giving her an
allowance « taking her money * not
letting her know about or have access
to family income.

USING MALE PRIVILEGE

Treating her fike a servant » making all the big
decisions « acting like the “master of
the castle” « being the one to

define men's and women’s roles

CHILDREN

Making her feel guilty
about the children « using
the children to relay messages
* using visitation to harass her

» threatening to take the
children away.

INTIMIDATION

Making her afraid by using
looks, actions, gestures
« smashing things * destroying

her property « abusing

pets » displaying

weapons. USING
EMOTIONAL

MINIMIZING, to justify

DENYING
AND BLAMING
Making light of the abuse
and not taking her concerns

about it seriously » saying the

sibility for abusive behavior ¢ saying
she caused it.

Putting her down ¢ making her
feel bad about herself « calling her
names * making her think she’s crazy
* playing mind games * humiliating her
* making her feel guilty.

USING ISOLATION
Controlling what she does, who she sees
and talks to, what she reads, where
she goes * limiting her outside
involvement e using jealousy

abuse didn’t happen e shifting respon-

ABUSE

actions.




NEGOTIATION AND NON-THREATENING
FAIRNESS BEHAVIOR

Seeking mutually satisfying Talking and acting so that she
resolutions to conflict feels safe and comfortable
« accepting change expressing herself and doing
« being willing to things.

compromise.

ECONOMIC RESPECT
PARTNERSHIP Listening to her non-
Making money decisions

judgmentally « being emotion-
ally affirming and understanding
«valuing opinions.

together » making sure both
partners benefit from financial
arrangements.

SHARED RESPONSIBILITY
Mutually agreeing on a fair
distribution of work » making
family decisions together.

TRUST AND SUPPORT

Supporting her goals in life » respecting
her right to her own feelings, friends,
activities and opinions.

RESPONSIBLE § HONESTY AND
PARENTING § ACCOUNTABILITY
Sharing parental respon- Accepting responsibility for

sibilities « being a positive self « acknowledging past use
non-violent role model for the of violence  admitting being
children. wrong * communicating openly and

truthfully.




Abuse comesin many forms. Thelist below providesasampleand isnot intended to be
exhaustive.*

Physical Abuse: Kicking, punching, shoving, dapping, pushing, and any
other acts which hurt or injure the body

Sexual Abuse: Forced or pressured sexual acts, including rape.

Emotional Abuse: Commentsagainst another’ s self-esteem, including
calinganother vulgar names, criticizing body partsor sensudity; threetsto
report child abuse or neglect and have children removed from home, or
toreport to INS; distorting or withholding information about legd rights,
health care, money, or family; isolation (both social and physical).

Verbal Abuse: Name-calling, threats, put-downs.

Spiritual Abuse: Attacking another’s spiritual or religious beliefs.

Financial Abuse: Controlling and manipulating another by threatening
economic status and/or basic needs.

Homophobic-based Abuse: Threateningto* out” another to personswho
are not aware of the person’s sexual orientation.

Immigration-based Abuse: Using another’ simmigration statusand/or fear
of deportation as a mechanism to gain control.

Destructive Acts: Actua or threatened assault of another’ s property or
pets to induce fear and/or control.

A New Phenomenon - Cyber-Stalking

Chapter 4 of thisManual containsinformation on the prosecution of stalkersin domestic
violence cases. Cyber-stalking is a new phenomenon in stalking. According to the
Commission on Domestic Violence of the American Bar Association, abusers can discover
avictim'sInternet activities by gaining accessto thevictim'se-mail account. The stalker
can read thevictim’ sincoming and outgoing mail and send threatening or harassing e-mail

“Adapted from Santa Clara County Probation Dep't, Domestic Violence. Info. And Referral
Handbook (visited May 27, 2000) <http://www.growing.com/nonviolent/victim/vict_res.htm>).
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messagesto thevictim. The victim should print and save these messages as evidence of
abuse. For more information on thisissue, contact the United States Attorney’ s office.

14 THEORIESOF DOMESTIC VIOLENCE

Domestic violence shares many of the characteristics of other power and control
relationships, as described below.

Prisoners of War

Psychologist Alfred D. Biderman studied prisoners of war and the brainwashing tactics
used by the Nazisin World War |1 and the Chinesein the Korean conflict.> Biderman
depicted in his Chart of Coercion, which waspublished by Amnesty International in 1973,
the behavior of the captor in conditioning the prisoner. When with others, the captor
exertsa rigid control over hisbehavior; however, when with thevictim, heusesselectively
abusive behavior which demonstrates*” an established set of control skills” intended to
producethe completely compliant and dependent victim.® The coercive techniques used
on P.O.W.sincluded: deep deprivation, torture, bondage, rape and other threats and
violent actions of all types.

Domestic violencereveals many of the sametechniquesasthe captor’ s coercion of the
prisoner. A particular problemindomestic violence, aswith highly trained combat solders,
isthat many battered women are actually strong individualswho will not givein. The
stereotype that battered women are weak, pathetic, and easily manipulated isnot borne
out by the evidence. The FBI reports that awoman is beaten every ten seconds, but a
better way to understand the actual dynamics of domestic violenceisto redizethat a
woman resists battery every ten seconds.”

The Stockholm Syndrome

Battering has been likened to the Stockholm Syndrome, the phenomenon of bonding with
one' scaptor. Intheir study of “hostage” relationships, Dee L.R. Graham and Edna
Rawlings found parallels between personsin hostage situations and those in battering
relationships® Graham and Rawlingsstudied several groupsand determined that bonding
occurred inmany “hostage” groups, including: progtitutes, cult members, concentration

5 ANN JONES, NEXT TIME SHE' LL BE DEAD 90 (1994).

®1d. at 88.

"Id. at 94.

8DEE L.R. GRAHAM & EDNA |. RAwLINGS, Dating Violence, Young Women In Danger, in BONDING WITH ABUSIVE
DATING PARTNERS: DYNAMICS OF STOCKHOLM SYNDROME 121 (1991).

9



camp prisoners, incest victims, emotionally and physically abused children, and battered
women. Graham and Rawlings concluded from anayzing the background of thedomestic
violencevictim that it was similar to the background of the flight attendant on a plane that
ishijacked. The following dynamics are at work in the battering relationship:®

1. Perceived threat to survival and the belief that the captor iswilling and
capable of carrying out the threat;

2. The captive' s perception of some small kindness from the captor within
the context of terror;

3. | solation from perspectives other than those of the captor; and
4. Perceived inability to escape.®®

Graham and Rawlings believe that the following process takes place in an abusive or
hogtage situation: “An abuser traumatizesavictim, who cannot escape, by threatening her
physica and psychological survival. Asaresult of being traumatized, the victim needs
nurturing and protection. Beingisolated from others, the victim must turn to the abuser for
this needed nurturing and protection, if sheturnsto anyone.”** When the abuser shows
kindness, hopeiscreated and the victim fed soptimigtic, denies her rage, and bondsto this
positive aspect of the abuser. The victim takeson the perspective and perceptions of the
abus. “Becausethereisso much at sake, namdy her surviva, thevictim ishyper vigilant
to the abuser’ s needs, feelings and perspectives. Her own needs must take second place
to the abuser’s.” 2 If the victim’ s needs and fedlings wereto surface, the terror would
overwhelmher. Therefore, she seesthe abuser asthe* good” person and policeor others
whowould help her asthe“bad” people. Thishelpsto explain why it can be so difficult
to get a battered spouse to aid the police or the prosecution.™

15 WHY VICTIMSSTAY WITH PERPETRATORS OF ABUSE

People who do not work or have contact with domestic violence victims may not
understand why they stay in abusiverelationshipswhenthe coststo thevictim clearly are
so high.

°Id.
4.
Hid.
21d.
Bid. at 122.

10



However, asking why they stay places the blame on the victim and not whereit belongs,
on the perpetrator of the abuse. Thefocus needsto change from thevictims behavior
and why they stay, to the perpetrators behavior and why they batter.** In addition, the
focus needsto switch to what can be doneto prevent the violent behavior inthefirst place.
The overwhelming amount of datashow that victimsaredl different; the only commonality
isthat they are primarily femde. Survivorsoften blame themsdvesfor staying too long, but
not for causing the abuse. They give that responsibility to the perpetrator.

Part of dealing effectively with victims and devel oping a good rapport with them is
understanding some of the reasonswhy they remain in theserelationships. Moreover,
domestic violence victims need to understand that it isamyth that people don’t leave
violent relationships and that, commonly, it may take five to seven attemptsat leaving
beforethevictimisabletoleave permanently.” However, victimsalso need to beaware
that they areinthe greatest danger of abuse when they areleaving their violent partner.®

Listed below isapartial catalog of reasonswhy victims stay with abusive partners. Itis
not intended to be exhaustive.'’

The victim may:

. Fear being beaten more severely

. Fear that the perpetrator will find and kill or harm the
victim, children or other family members or has
threatened to do so

. Depend on the perpetrator for food, shelter and other
necessities

. Feel that there is no one to talk to who believes or
understands her

. Believethat the children need two parents and may not
want to raise the children alone

. Want to keep the family together and/or live up to a
religious commitment to remain with the partner

. Fear not being able to take care of sdlf or children alone

Jones, supra note 5, at 131.

®ABA Comm’n on Domestic Violence, Myths And Facts About Domestic Violence (visited June
10, 2000) <http://www.abanet.org/domviol/myths.html>.

4.

.
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. Want to stand by the relationship and remain loyal to

partner

. Fear that the perpetrator will commit suicide or the
perpetrator hasthrestened to commit suicideif thevictim
leaves

. Believe that things will get better

. Believe that no one else will ever love the victim

. Fear that family and friendswill be ashamed of thevictim
. Feel ashamed, embarrassed and humiliated, not want
anyone to know what has happened

. Believethat otherswill think thevictimis®low class’ or
stupid for staying so long in thefirst place

. Believe that arelationship isnecessary in order tobea
complete person

. Fear deportation and/or having child taken away

. Fear “outing” if in a same sex relationship

. Fear that no one will believe the victim

. Bdievethat itisthevictim’ sjob to make the relationship
work and, if it does not, it isthe victim’s fault

. Believethat by staying, the perpetrator can be “ saved”

and helped to get “better”
. Thevictimmay gill lovethe perpetrator, and s mply want
the abuse to stop.

16 CHILDVICTIMSOF DOMESTIC VIOLENCE

Children are often the dlent victims of domestic violence. However, they areinextricably
involved in the cycle of domestic violence and perhapssuffer its harshest results. The
American Bar Association estimates that, in 2000, between three and ten million children
will be harmed by domestic violence as unwilling witnesses or secondary targets of the
perpetrator’ srage, or injured asaresult of trying to protect the victim of the perpetrator’s
rage.® The best way for the justice system to contribute to the protection of children
subjected to domestic violenceand its effects may be to provide protection to the parent
who is the victim.*

BABA, Div. Of Media Relations and Pub. Aff., Facts About Children and the Law - Question 28:
How Does Domestic Violence Impact Children? (visited Mar. 11, 2000)
<http://www.abanet.org/media/factbooks/ch28.html>.

BUTAH ATT Y GEN. OFF., DOMESTIC VIOLENCE 101: A USER-FRIENDLY MANUAL ON DOMESTIC
VIOLENCE AND SEXUAL ASSAULT FOR PROSECUTORS AND LAW ENFORCEMENT OFFICERS at 24 (2™ ed.

12



1.7

A nationa survey of over 6,000 American familieshasshown that
50% of menwho frequently abused their wivesalso abused their
children.?

Infamilieswhere domestic violenceis present, child abuseis 15
times more likely to occur.?

Boyswho witnesstheir parents' domestic violence are 3 times
morelikey to grow up to abuse their own domestic partnersthan
arethe children of non-violent parents.? The sons of the most
violent parentsare 100 timesmorelikely to physicaly abuse their
domestic partners.?

Children who observe violence at home frequently develop
emotional and behavioral problems(e.g., nightmares, low self-
esteem, withdrawal, self-blame, and aggression toward family,
peers and property).2

The most significant difference between delinquent and non-
delinquent youth isthefrequent history of abuse or family violence
among the delinquent youth.?®

Every year, over 3 million children are in danger of exposureto
parental violence.®

DYNAMICSOF THE PERPETRATOR OF DOMESTIC VIOLENCE

A perpetrator of domestic violence is onewho uses physical or psychological threatsto
coerceancther intimate. The perpetrator isoften described as Dr. Jekyll and Mr. Hyde.?’
Onepersondity may be an upstanding leader in the community and acharming, loving and

1998).

Dsanta Clara County, Violence in the Lives of Women and Children: Some Facts (visited May 27,
2000) <http://www.growing.com/nonviolent>.

2’DONALD G. DUTTON, THE BATTERER, A PsyCHOLOGICAL PROFILE 35 (1995).

13



good provider, while the other may be denigrating, violent and threatening. Male
perpetratorscons stently usethe sameterminology to denigratethevictims: “ Bitch,” “dut,”
“whore,” and “cunt,” all sexual terms that indicate promiscuousness. 2

Characteristics of a Perpetrator of Domestic Violence®

1.

Denies having any problems or creating any problems:

@ Blames mate;

(b) Mate is always the bad guy; or

(c) Accepts no blame for failures or for own violence.
Is very immature and self-centered.

May have learned only one way to dea with stress.

May aso havetheideathat it is okay to beat up on mate because mate
needs or deserves discipline “alesson,” etc.

May avoid taking responsibility for own conduct by minimizing, denying,
lying about or justifying abusive tactics.

|s unable to express/accept feelings:

@ Feelings of dependence and vulnerability are athreat to macho
identity;

(b) Feelings that come with intimate rel ationshi ps-dependency,
vulnerability, inadequacy;

(c) Feelings of great vulnerability underneath it all; and
(d) Express vulnerability as anger.

Is highly jealous of mate’ s time, affection, and attention.

21d. at 16.

PAdopted from THE FAMILY VIOLENCE PREVENTION FUND, Who |s The Perpetrator, DOMESTIC
VIOLENCE: A NATIONAL CURRICULUM FOR FAMILY PRESERVATION PRACTITIONERS, 62-63 (1995).

14



8. Is emotionally dependent.

9. Doesn't know how to form intimate relationships and is fearful of mate
doing so.

10. Fears abandonment—Ieading to extreme jealousy and suspicion.

1.8 CYCLE OF VIOLENCE

The battering cycle conagtsof three phases. Thefirg iscalled the Tension Building Phase
and is marked by small episodes of anger and violence. These episodes escalate and
becomethe second phase, whichisthe Acute Battering Phase. Thisisthe out-of-control
phase, with mgjor discharge of thetensionthat isbuilt upin phaseone. Much moreintense
damageisdoneinthisphase. Thethird phaseisthat of Remorse, and Loving Respite.

This phaseis marked by extremely contrite, loving, kind behavior that isthe reward phase
for the battering cyde® Though common, not al victims experience this predictable cyde.

1.9 PROOF OF DOMESTIC VIOLENCE*
Courts accept many kinds of evidence asproof of battering, as described below. Note
that thefollowing lists of evidencein physicd abuse and extreme crudty cases may not be

al-inclusive.

Categories of Evidence in Physical Abuse Cases

1. Law Enforcement Officer Materidl:

. Officer reports, arrest reports, impound reports, incident reports, 911 tapes,
dispatchlogs, officers' notestaken at the scene of adomestic violence call and
testimony or affidavits from police officers

. Testimony of policeofficers, including what the officer withessed, and thevictim’s
, perpetrator’s and witnesses' statements

%0 LENORE WALKER, THE BATTERED WOMAN (1979).
SAyuda, Inc., Legal Aid in AMERICAN PROSECUTORS RESEARCH INSTITUTE (APRI), RURAL
DoMEsTIC VIOLENCE | ssues 121 (1999).
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Domestic Violence Protection Orders

Copies of protection orders and temporary or emergency protection orders
obtained by the victim issued alone or as part of adivorce, legal separation or
custody decree

Applications and affidavits in support of protection orders

Motions to enforce protection orders

Orders of contempt against the perpetrator

Medical Records

All past and present medical records, including those from mobile emergency
services providers

Prescriptions or receipts for medication

Testimony and affidavits from health professionals who processed, admitted,
diagnosed and treated the victim

Photographs

Photographs of thevictim’ ssize, emotiona state, nursing aninjury, injuriesor
indicia of injuries (discoloration, swelling, disheveled hair, welts, broken
fingernails), disheveled, soiled or stained clothing, and of any damage or
disturbance to the victim'’ s residence, car or other personal property

Photographs of anything e sethat corroboratesthe victim’' sstory, including empty
alcohol containers, drug paraphernaliaused by the perpetrator, drag markson a
carpet, adisconnected and/or broken telephone, displaced wall hangings, objects
that werethe subject of the argument (especially if the perpetrator issaying the
argument was about something else), objects thrown or spilled, etc.

Photographs of the spacein which the argument and any pushing or “throwing
around” took place and which show how far the victim was pushed or thrown, the
likelihood of thevictimfaling and hitting something harmful, what the victim was
thrown or pushed against, the perpetrator “cornering” the victim, thevictim's
forbearance of an opportunity to use aweapon to hurt the perpetrator (knives,
pans, hammers, heavy decorative or other items, etc.)
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Photographs of the perpetrator showing hissize, intoxicated state, demeanor and
anyinjuriesor lack of injuries. (Note: If possble, when the perpetrator is“gone
on arrival,” the officer should have the victim identify a photograph of the
perpetrator and impound it in case the victim later recants, avoids service of a
subpoena or otherwise becomes unavailable for testimony.)

Photographs which show the victim’ s vulnerability (pregnancy, diminutive size
compared to the perpetrator’ s size, handicap, prior injury/surgery, age, €tc.).

Notethat photographstaken immediately after theincident may look less severe
than those taken the next day when bruises may have devel oped

Material Evidence

Any soiled, stained, disheveled or bloody clothing that wasworn during an assault

Other itemsthat may have been argued over, broken, damaged or otherwise
caused injuries during the assault

Evidence of injuries on the victim’'s body, including redness, swelling,
discoloration, pulled hair, scratches, abrasions, welts, cuts, bruises, etc.

Impounded towels, rags or other materials used to clean or treat the victim’s
injuries, or clean materiasthrown, spilled, spit or poured during the most recent
assault

Copies of lease, rental, utility or cable agreements showing victim on such
agreements

Testimony / Affidavits Of Witnesses

Anyone who heard or witnessed the assault, observed injuries, or heard the
victim’ s statements about the incident(s), including police personnel

Witnesses who have observed or have information about past incidents
Witnesses, including aneighbor, landlord or tenant who heard afight going on,
friend or relative, co-worker, child care provider, health care provider, persons

who work at the victim’s children’s school or people who attend the victim’'s
church
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Witnessesto the victim’ s statements about plansfor future safety and about the
perpetrator’ sexcessve control, including what thevictimwill do thenext timeany
abuse occurs, requests to leave materials with witness, requests to stay with
witnessif the need arises, requeststo take care of the children if anything happens
to the victim, codes for signalsfor help, requests for food or clothing for the
children (due to the perpetrator spending money on drugs/alcohol/gambling),
comments about perpetrator’ snot “letting” the victim go to certain places, wear
certain clothes, hair lengths or styles, have certain friends, etc.

Persons who helped the victim flee the perpetrator or helped thevictim obtain
assistance, an ambulance medic, shelter workers, etc.

Witnesses, including personswho haveinformation about the abuser’ shistory of
abuse, including abuse toward other women in other relationships; and

Statements made by thevictimor someoneeseat or near thetime of the domestic
violenceincident, while showing they were upset, in shock, fearful, in pain, or
otherwise stressed by the most recent event between the victim and the
perpetrator and its consequences, or showing the ongoing nature of the* event”
(e.g., fear of the perpetrator’ s return, fear of the perpetrator’ sarryingthrough
with threats, concern for immediate needs like food and shelter, etc.)

Crimina Records

Copies of the perpetrator’ scrimind records, including criminal complaints, arrest
records, records of conviction, sentencing reports, court orders, transcripts,
pleadings, and any other related records from any jurisdiction

Civil Court Records

Copiesof pleadings, findings, court orders, or transcriptsfrom civil and family
court matters

Relevant documentsfrom civil protection order cases, and divorce, custody, child
support, name change, child abuse, or termination of parental rights actions
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10.

11.

12.

Expert Testimony

Reportsand affidavitsfrom police, judges, medica personnd, schoal officidsand
socid services agency personned, and from psychologists, psychiatrists, and other
counselors or therapists

Statements from therapists confirming that the victim and the children are
undergoing counseling as aresult of ahistory of domestic violence in the home.
Many domestic violence victims suffer from post traumeatic Stressasaresult of the
abuse.

Statements From A Shelter

Confirmation that avictim had to seek ass stance from adomestic violence shelter
and that the victim was offered shelter, including any injuries shelter workers
observed, trestment they offered or other information they may have pertaining to
the abuse

Information from sheltersabout the perpetrator’ sbehavior, including effortsto
stalk the victim while living in the shelter

School Records

School records documenting the physica injuriesto the victim and children and
providing evidence of the effects of domestic violence on the children

School officias reports of excited utterances, Spontaneous statements, or other

non-hearsay or exceptions to hearsay statements made by the victim’s children

School officids’ affidavits concerning domestic violenceincidentsthey witnessed
at the school

Victim’'s Statements /T estimony

Thevictim’sstatement in most cases will be the strongest and most comprehensive
evidence of battering or extreme cruelty

Thevictim' sstatement should be detailed asto events, dates, times, locationsand

witnesses (including points of contact). It will often include a previous history of
domestic violence between the victim and the perpetrator, including threats of
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13.

14.

15.

harassment and physical abuse, sexua assaults, descriptions of destruction of
property, harmto pets, injuriessuffered, threats made to the children, annoying
phone calls and contacts to the victim’ s place of employment, trespass on the
victim’ s property, locking the victim out of thefamily home, threatsto commit
suicide, and other examples of psychological damage

Perpetrator’ s History of Drug and/or Alcohol Abuse

Tedtimony of the abused victims, family members, or friends asto the perpetrator’s
history of substance abuse

Court records, menta health records or records of substancetrestment programs

Perpetrator’ s History of Mental IlIness:

Recordsfrom police, menta hedlth professiondss, or ingtitutionsdemondrating the
perpetrator’ s history of mental illness

Other
Thetypesof evidencethat avictim may present to prove the history of abuse will

vary gresatly from person to person and will depend on the history and nature of
the abuse and the victim'’ s ability to seek help in the past

Categories of Evidence in Extreme Cruelty Cases

Unlike physica violence, extreme cruelty or psychologica abuseisdifficult to measure
because of thedifficulty of definition. Extreme cruety or psychologica abusefunctionsto
maintain control over another. Researcherswho have studied domestic violence have
found that perpetrators of domestic violence exert a pattern of power and control over
their abused partners and children. These behaviors are summarized in the “ power and
control wheel” reproduced in Section 1.3 of thischapter. Evidence of these patterns of
behavior may provide proof of extreme cruelty based on psychological abuse and may
provide further corroboration in cases of physica abuse, sexud abuse, and threats. While
the victim may be one source of such evidence, the victim’s statements need to be
corroborated to be viewed as credible in the eyes of the court. Examples of psychologica
abuse follow.
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Social |solation

Evidenceindicating that the perpetrator limitsthevictim’ suse of thetelephoneand
contact with others, monitoring phonecalls. Making the victim dependent on the
perpetrator for transportation

Making it hard or prohibiting the victim from going to work or school, to visit
family and friends, or to partake in any other social or leisure activity; moving

frequently

Obsessiveness And Possessiveness

Jedlousy and frequent accusations of infiddlity, accusationsthat the victim is putting
on makeup to go to work so as to be attractive to others

Opening the victim’'s mail

Cdlingthevictim frequently at work and otherwise incessantly caling, driving or
loitering around the victim’'s home or work

Constantly writing letters

Contacting the victim’ s friends, family, employer
Interrogating the children or other family members
Car chases

Stalking

Perpetrator’s Threats to Commit Harm

Evidencethat the perpetrator often scaresthevictim, e.g., standing very closdly,
clenching fists, other gestures, warning looks, displaying weapons, and driving
recklessly when angry

Destroying clothes and items of sentimental value, i.e., killing the family pet

Threatening to report the victim to government agencies, including “welfare,”
“IRS,” “INS’
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Coercingthevictimtocommitillegd acts, such asdrug trafficking and progtitution
Threatening to get custody, hurt children, conceal or kidnap the children

Locking the victim out of the home or threstening to physicaly removethevictim
from the home

Vandalism and destruction of property

Threatening to commit suicide or tokill thevictim, children or other members of
the victim’ s family

Economic Abuse

Perpetrator able to work but doesn’t

Preventing the victim from getting or keeping ajob

Putting everything in the victim’s name to preserve own credit

Controlling all money

Making the victim ask for money, not giving the victim access to checking
_aocounts taking thevictim’ smoney, not letting the victim haveany accessto family
income

Making the victim sign tax returns without letting the victim read before signing

Degradation Of The Victim

Name-calling and other forms of humiliation, constant criticism, verbal belittling
Forcing the victim to eat

Strictly defining roles and limiting the victim to housework and child care
Minimizing, denying and blaming

Inducing atered states of consciousness, e.g., forced acohol or drug use

Convincing the victim that the victim cannot survive without the perpetrator
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. Putting the victim’ s friends and family down
. Treating the victim like a servant
110 DOMESTIC VIOLENCE STATISTICS

1.10.1 National Federal Domestic Violence (“ Intimate Violence’) Statistics

The Department of Justice (DOJ), in ajoint effort with the Department of Health and
Human Services, rd eased acomprehens vereview of domestic violence between intimates
in March 1998.% The DOJ combined reports from the National Crime Victimization
Survey, which provided annuad estimates of crimes experienced without regard to whether
alaw enforcement agency wasinvolved; the Uniform Crime Reporting Program, which
collected aggregate data on eight categories of crime from law enforcement agencies
nationwide; and the National Incident-Based Reporting Program, which collected
informationon 57 typesof crime, includinginformation on victim-offender demographics,
relationship, timeand place of occurrence, wegpon use and victiminjuries, Supplementary
Homicide Reports, which are a component of the Uniform Crime Report program
collecting information on homicides since 1961; and the Study of Injured Victims of
Violence, which is a special collection of hospital emergency department data.®®

Theinformation summarized below isintended to providethe “big picture’ regarding
domestic violence. Theinformation provided islimited insofar as it does not include
Statistical prevalence of domestic violenceasit occurswithin same sex relationships.® It
isimportant to be sensitive not only to victim issues generally, but

%2See LAWRENCE A. GREENFELD ET AL., U.S. DEP' T OF JUSTICE, VIOLENCE BY INTIMATES: ANALYSIS
OF DATA ON CRIMESBY CURRENT OR FORMER SPOUSES, BOYFRIENDS, AND GIRLFRIENDS (1998).

Fd.

%While same sex intimate rel ationship violence is more under-reported than domestic violence
between heterosexual intimates, most authorities believe that the prevalence of same sex domestic
violence mirrors that of the heterosexual population. See generally Violence Against Women
Online Resources, Annual Report on Lesbian, Gay, Bisexual, Transgender Domestic Violence
(visited Mar. 11, 2000) <http://www.vaw.umn.edu/Final Documents/glbtdv.htm> (released Oct. 6,
1998 by the National Coalition of Anti-Violence Programs (NCAV P) suggesting that 25-33% of the
gay and transgender population are abused by their domestic partners - rates comparable to those
reported in the straight - or heterosexual - population).
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to victim issues asthey pertainto the gay culture,® in particular, the limited number of
victim service providers targeted for gay domestic violence victims.®

More than 960,000 incidents of violence against a current or
former spouse, boyfriend or girlfriend occur each year, and
approximately 85% of the victims are women.

Approximately every 9 secondsawomanisphysically abusedin
this country.>

In 1996, there were approximately 2,000 murdersattributableto
intimates, down substantially from the nearly 3,000 murders
recorded two decades ago in 1976. Decreases in domestic
murdershave occurred among men, among blacks (both maleand
female) and for murdersinvolving firearms. However, white
females murdered by nonmarital intimates represent the only
category of victimsto have experienced adight increase between
1976 and 1996.

I ntimate murder now accountsfor 9% of al murdersthat occur in
the U.S.

Femdesare substantidly morelikely than malemurder victimsto
have been killed by an intimate. Since 1976, 52,000 men and
women have been murdered by an intimate; two-thirds of these
victims were female.

During 1992-96, gpproximately 8in 1,000 women and 1in 1,000
men age 12 years or older experienced aviolent victimization
inflicted by an intimate.

*The term “gay culture” as used in the text is meant to include gay, lesbian, bisexual and

transgender populations.

%¥seeinfra, §1.13.1 for amore detailed discussion of issues relating to gay, lesbian, bisexual, and
transgendered domestic violence victims.

"Santa Clara County, Violence in the Lives of Women and Children: Some Facts (visited May 27,
2000) <http://www.growing.com/nonviolent>.
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Femaesare5to 8 timesmorelikey than malesto bevictimized
by an intimate. Between 1992 and 1996, victimization by an
intimate accounted for 21% of the violence experienced by
females and 2% of the violence experienced by males.

Rates of nonletha violence are highest among black women,
women aged 16 to 24, women in househol dsin thelowest income
categories, and women residing in urban aress.

Three out of 4 women experiencing violence at the hands of an
intimate report that the offense occurred at or near their home,
and half report that the incident occurred between 6 p.m. and
midnight.

One in 50 women aged 16 to 24 years of age experienced
intimate, nonlethal violence between 1992 and 1996.

Approximately 3 out of 4 female victims of intimate violence
defended themselves during the incident.

About half of female victims reported the domestic violence
incident to alaw enforcement agency - black femalesbeing the
most likely to call the police. Of thosewho did not report their
crime to the police, 1 in 3 stated that they consider the
victimization to be a*“ private or personal matter.”

Victims report that, when notified, police responded to about
90% of the calls for assistance, and approximately 1 in 3
offendersidentified by the victim were eventually arrested.

About 160,800 female victims of violence are estimated to
receive services from avictim services agency each year.

About half of all female victims of intimate violence report an
injury of some type, and about 20% of those seek medical
assistance.

Femaevictims of intimate violence suffer medica expensesand

other costs of crime, which total about $150 million annually.
Medical expenses account for over half that amount.
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. Domestic crimesagainst adults account for nearly 15% of tota
crime cogts - $67 billion per year - according to 21996 study by
the National Institute of Justice.®

. Femal esaccounted for 39% of the hospital emergency roomvigits
for violence-related injuries in 1994, but 84% of the persons
treated for injuries inflicted by intimates.

1.10.2. Nevada Domestic Violence Statistics

The NevadaHighway Patrol’ s Records and I dentification Services Bureau, within the
Department of Motor V ehicleand Public Safety administersthe Uniform Crime Reporting
(UCR) Program. Part of the UCR Program’ sresponsibility isthe statewide collection and
publication of domestic violence statistics as reported by Nevada law enforcement. For
questions regarding the most current domestic violence statistics, please cdl (775) 687-
1600.

Statewide statistics are compiled by the NevadaNetwork Against Domestic Violence
(NNADV) on aquarterly basisfrom domestic violence programsin Nevada® These
numbers reflect contact with victim service providers, not contacts by victimswith law
enforcement agencies.

For the first quarter of 2000, the NNADV statistics show:

. Nevada domestic violence programs reported 16,548 victim
sarvicecontacts. Of that number, 8,764 werefirst time contacts.

. Nevadadomestic violence victim service programs provided a
total of 14,399 bed-nights for adults and children in shelters,
shelter services, and motels.

. Victims ages 18 to 44 years accounted for over 75% of primary
victim contacts by domestic violence agencies.

. Hispanic and Caucasian victims accounted for over 75% of
primary victim contacts by domestic violence agencies.

.
3920™ ANNIVERSARY - WINTER EDITION, NETWORK NEWS (Nevada Network Against Domestic
Violence, Reno, Nev.), Jan. 20, 2000, at 5.
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. Clark, Washoe and Carson counties had the highest number of
victim contacts associated with domestic violence for the first
quarter of 2000. Eureka, Humboldt and Pershing counties had
the lowest number of victim contacts.

1.11 DOMESTIC VIOLENCE MYTHSAND FACTS

Myths about domestic violence and the types of personswho fal prey to domestic abuse
abound. Itisimportant for all personsworking with abuse victimsto be aware of and
sengtive to these mythswhen dedling with victims. The American Bar Association Sates
that attorneys have a“duty to confront and challenge misperceptions about domestic
violence because such stereotypesaffect the relief that they can obtain on behaf of their
clients”* Moreover, victims of domestic abuse may be unaware of the facts of domestic
abuse and adhere to the myths themselves.

The following provides a brief list of domestic violence related facts.**

Fact: Almost four million women are beaten in their homes each year by
their mae partners. Although thefirst violent incident may not be severe,
once the battering begins, it tends to increase in severity and frequency,
sometimes | eading to permanent injury or deasth. What may begin asan
occasional dap or shove may turn into apush down aflight of stairs, a
punch to the face or akick in the stomach.

Fact: Victimsof domestic violence have historically been characterized as
masochi stic women who enjoy being beaten. Evidence doesnot support
this anachronistic psychological theory. Rather, victims of domestic
violence desperately want the abuse to end and engagein various surviva
srategies (i.e., caling the police, seeking help from family members) to
protect themselves and their children.** Silence may aso beasurvival
strategy in somecases. Additionaly, enduring abeating in order to keep
the perpetrator from attacking the children may be a coping strategy but
does not mean the victim “enjoys’ being beaten.

“°ABA Comm'n on Domestic Violence, supra note 15.

“Santa Clara County Probation Dep't, supra note 4; ABA Comm’ n on Domestic Violence, supra
note 15.

“Mary Ann Dutton, Post-Traumatic Stress Disorder Among Battered Women: Analysis of Legal
Implications, 12 BEHAV. Sci. & L. 215, 219 (1994), cited in ABA Comm’n on Domestic Violence,
supra note 15.
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Fact: Most victimsof domestic violenceleavether abusers- often severd
times. It may take anumber of attemptsto permanently separate because
abusers use violence, financial control, or threats about the children to
compel victimsto return. Additionally, alack of support from friends,
family members, or professonas(i.e., thecourt, law enforcement officers,
counsdorsor clergy members) may causethevictimtoreturn. Sincethe
risk of further violence often increases after the victim separates from the
perpetrator, it can be even harder for victimsto leaveif they cannot obtain
effectivelegd rdief. Victimswho receiveappropriatelegal assstanceat
an early stage increase their chances of obtaining the protection and
financid security they need to leave permanently. Whilesomevictims may
becomeinvolved with other partnerswho later begin to abuse them, there
is no evidence that the majority of victims have this experience.

Fact: Domestic violence is not about anger or losing control. Itisan
intentional choice focused on maintaining power and control in a
relationship. For example, perpetrators of domestic violence manageto
avoid abusing and terrorizing their employersand friendswhen they are

angry.

Fact: Alcohol and/or substance abuse does not cause perpetrators of
domestic violence to abuse their partners. It is frequently used as an
excuse for the abuse by the perpetrator, however. Substance abuse may
increase the frequency or severity of violent episodesin some cases™® As
substance abuse doesnot cause domestic violence, requiring perpetrators
to attend only substance abusetreatment programswill not effectively end
the violence. Such programs may be useful in conjunction with other
programs (i.e., intervention programs).

Fact: Stress and unemployment do not cause perpetrators of domestic
violenceto abusetheir partners. Since domestic violence cutsacrossal
socio-economic lines, domestic violence cannot be attributed to
unemployment or poverty. Similarly, advocates notethat if stressaone
caused domesticviolence, perpetratorsof domestic violencewould assault
their bosses or co-workersrather than their intimate partners. Domestic
violence flourishes because society condones spouse or partner abuse and
because perpetrators|earn that they can achieve what they want through

“Irene Jillson & Bettina Scott, Violence, Women and Alcohol: Reducing the Risks, Redressing the
Conseguences, DEP' T oF HEALTH AND HUMAN Svcs. (draft report) (Jan. 1996), cited in ABA
Comm’ n on Domestic Violence, supra note 15.

30



the use of force without facing serious consequences.

Fact: The perpetrator - not thevictim - isresponsible for the violence.
Perpetrators use amultitude of excusesto justify beating their victims, for
example, breaking an egg yolk while fixing breakfast, dressing or not
dressing in a particular manner, or cooking the wrong meal. These
incidents do not warrant or provoke violence. Even when the victim
disagrees, violence should not betheend result. Victimsof abusedo not
want to be beaten.

Fact: Perpetrators of domestic violence do not abuse their victims
becausethey arecrazy or mentaly ill. They generdly lead “normd” lives
except for thelr unwillingnessto stop abusing their victimsand control their
behavior in intimate relationships.

Fact: Domestic violence occursin asimilar fashion and with similar
prevalenceingay, lesbian, bisexua and transgender relationshipsasin
heterosexual relationships. Homophobia allows society to trivialize
domestic violencein same sex rel ationships, thereby compounding the
effects of the violence for the victim.

Fact: Traditiondly, police have been morelikdy to fileareport wherethe
offender was astranger as opposed to anintimate partner. However, with
recent amendmentsto state laws, in particular those regarding mandatory
or warrantless arrests, this trend is changing.

Fact: Thereisagreat deal of debate about the efficacy of particular
actionsby law enforcement and/or thejudiciary (e.g., mandatory arrest
policies, civil protection order issuance). Research on the usefulness of
mandatory arrest or civil protection orders hasyielded conflicting results.
Most experts agree, however, that actions by one part of the system are
effective only when the rest of the criminal and civil justice systems are
functioning and that improved protocol s can decrease domestic violence
related homicides. Thus, law enforcement officers must make arrests,
prosecutors must prosecute
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domestic violence cases, and courts must enforce orders and impose
sanctions for criminal convictions. It isimportant for perpetrators of
domestic violence to receive the message from the community that
domestic violence will not be tolerated and that the criminal and civil
justice systems will be involved until the violence ceases.*

Fact: Domedticviolencecrossesal economic, educationd, ethnic, sexud,
age and racial lines. Thereisno “typical” victim.

1.12 COORDINATED COMMUNITY RESPONSE

The advent of mandatory arrest policiesand protection order statutes has put astrain on
community agency resources and generated grester public scrutiny.® Growing numbers
of victimsand children arebeing referred to victim services agencies, and perpetrators of
domesticviolenceincreasingly arereferred to accredited perpetrator intervention programs
asconditionsof probation or parole.®® Counties may wish to form community coditions
to address the problem of domestic violence and to coordinate the use of community
resources, by planning a coordinated community response.

A “coordinated community response” isdefined asasystem or institution responding to
theissue of domestic violencethat providesthefollowing priorities. protecting victim
sdfety, promoting victimautonomy and integrity, and holding the perpetrator accountable.
Participants in a coordinate community response should include representatives from
crimina justice, health care, education, the clergy, victim advocacy, government and the
media. To seethefull picture of acoordinated community response, adescription of the
contributions each participant can make followsin detail below.*

1 Justice System

. Maintain adequate staffing levels

. Maintain and disseminate statistical records of domestic violence cases
(names withheld) within the relevant jurisdiction.

. Utilize methods of intervention which do not rely on the victim’'s
involvement

“ABA Comm'n. on Domestic Violence, supra note 15 (internal citations omitted).
“McGUIRE, supra note 1, at §3-2.

“|d. at §3-210 3-3.

4" Adopted from DOMESTIC VIOLENCE INSTITUTE OF MICHIGAN, DESIRE TO MAKE A DIFFERENCE.
This Manual addresses only the Justice System and Victims Services.
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. Devote a percentage of training equivaent to the number of domestic
violence cases in the jurisdiction

. Vigoroudy enforce perpetrators compliance, and protect victims' and
children’ s safety with custody, visitation, and injunctive orders

. Adopt a*“pro-arrest policy”

. Provide easily accessible and enforceable protection orders

Victim Services

. Design and deliver services which are responsive to victims and
children’s needs

. Require saff to receivetraining on the etiology and dynamicsof domestic
violence

. Opposethe* pathologizing” of domestic violence and exclusive control of

the “field” by “degreed professionals’
. Shift thefocusfrom “trying to keep the family together a al cogts’ tothe
safety of victims and children

Clergy

. Speak out against domestic violence from the pul pit

. Routinely assess for domestic violence in premarital and pastoral
counseling

. Seek out and maintain a learning and referral relationship with the
domestic violence coordinated community response system

. Oppose the use of biblical or theological justifications for domestic
violence

. Reject patriarchal dominance as a preferred social pattern

Education System

. Support and educate teachers to recognize and respond to symptoms of
domestic violence in students’ lives

. Teach violence prevention, peace-honoring, conflict resolution and
communication skills

. Acknowledge gender bias in teaching materials and devel op aternatives

. Require education about relationships at all levels

. Teach sudentsthat it isthe civic duty of al citizensto oppose oppresson
and support those who are oppressed
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Employers

. Condition perpetrators continuing employment on remaining nonviolent

. Intervene against stalkersin the workplace

. Safeguard battered employees employment and careers by providing
flexible schedules, leaves of absence, and establishing enlightened
personnel policies

. Provide employment security to battered employees

. Provide available resources to support and advocate for battered
employees

Government

. Enact laws which define domestic violence as criminal behavior

. Enact laws which provide courts with progressive consequences in
sentencing

. Adequately fund victim services agencies and violence prevention
education

. Commute sentences of domestic violence victimswho kill in self defense

. Heavily tax the sale of weapons and pornography to subsidize sexud and
physical violence prevention and intervention efforts

Health Care System

. Develop and utilize safe and effective methods for identification of
domestic violence

. Provide referral, education, and support services to victims and their
children

. Refrain from overly prescribing sedative drugs to victims

. Utilize accountable documentation and reporting protocolsfor domestic
violence

. Devoteapercentage of training equivaent to the prevalence of domestic

violence cases in the system

Media

. Prioritize subject matter which celebrates peace and nonviolence

. Spotlight efforts which promote nonviolence

. Devotean equitable proportion of media® product” to domestic violence
victims' and children’s needs

. Educate about the dynamics and consequences of violence

34



. Ceaselabeling domestic violence as“lovegone sour,” “lover’ squarrel,”
“family spat,” etc.
. Stop portraying the perpetrator’ sexcuses and lies asif they werethetruth

Improving the System

One of the forerunners of modern domestic violence protocols, the Domestic Abuse
I ntervention Project (DAIP) of Duluth, Minnesotasuggeststhat monitoring bedoneona
continual basis by an agency outsde the domestic violence triad whichisaccountable to
victim advocacy programs.® Monitoring by an agency outsidethe crimind justice system
ensuresthat agenciesinvolved in the community responseto domestic violence can be
judgedinterms of the effectiveness of their intervention asit serves domestic violence
victims, in contrast to traditional measures of “success,” such asconviction rates.®® In
determining the effectiveness of any intervention strategies, the outside agency should
attempt to answer the following questions:*®

. Are the community agencies doing what they say they are doing?
. How do domestic violence victims experience the system?
. Does the community response reduce domestic violence victims

vulnerability to continued abuse?
Inan effort toimprovethe system, the NevadaNetwork Against Domestic Violence began
an ambitiouscourt monitoring program in 2000. Theresultsof that effort can be obtained
directly from the Nevada Network at (775) 828-1115.

1.13 DOMESTIC VIOLENCE IN SPECIAL POPULATIONS

1.13.1 Sexua Minorities

Theterm “sexud minorities’ as used in this Manual includes gay, lesbian, bisexua and
transgendered individuals who may be victims of domestic violence® Itiscritica that
members of the Domestic Violence Triad —law enforcement, prosecutoria and judicid

“McGUIRE, supra note 1, at 3-31, citing DOMESTIC ABUSE INTERVENTION PROJECT (DAIP),
INTEGRATING THEORY AND PRACTICE: CRIMINAL JUSTICE REFORM WORK IN THE BATTERED WOMEN'S
MOVEMENT (1987). Seealso Mary E. Asmus et al., Prosecuting Domestic Violence Abuse Cases
in Duluth: Developing Effective Prosecution Strategies from Under standing the Dynamics of
Abusive Relationships, 15 HAMLINE L. Rev. 115 (1991).

““McGuUIRE, supra note 1, at 3-31.

Od.

®1See Glossary of Terms.
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personnel —become sensitive not only to issues surrounding the perpetration of domestic
violencein generd, but al so as domestic violence gppliesto those that may be, or consider
themselves to be, alienated from the mainstream culture vialack of services, lack of
acceptance or general misconceptions and prejudices.

Statistics

Although thereare no firm statistics, it isestimated that approximately ten percent of the
populationisgay or leshian.>? By their nature, homosexua relationshipsinvolve domestic
rel ations between members of the same sex. Thus, denying that men can be victims of
domestic violence or that women can be perpetrators of domestic violence perpetuatesthe
myth that domestic violence does not occur within these relationships.® That said, itis
edimated that the prevaence of domestic violencewithin the sexua minority culturemirrors
that of the straight, or heterosexud, culture— occurring at an approximate rate of between
25 and 33% of the population.>

Theactua prevalence of domestic violence within sexua minority cultureisdifficult to
estimatefor anumber of reasons. Statisticsregarding violencewithin the gay, lesbian,
bisexual and transgendered communities have been collected only since approximately
1987 and only in metropolitan and urban areas with a high percentage of sexual
minorities® Additionaly, asinthestraight culture, under-reporting is suspected, athough
such under-reporting, paradoxicaly, may havealot to do with alack of support withinthe
sexua minority cultureitself asit strivesfor more mainstream acceptance.® A further
reason statistics may be inaccurate stemsfrom alack of acceptance of sexual minority
relationships within the sraight culture.> Thus, for example, an officer responding to the
homeof two gay men may bemorelikely to identify the Situation as“ mutua combeat” than
to determine who the primary aggressor was in the situation.

In 1996, the Nationa Coalition of Anti-Violence Programs (NCAVP), acodition of 25
leshian, gay, bisexua and transgendered victim and documentation programs located
throughout the United States, began investigating domestic violence within the sexual
minority community. The purpose of the investigation wasto determine how prevaent

52psychpage.com website, Domestic Violence in Gay and Lesbian Couples (visited Sept. 1, 2000)
<http://www.psychpage.com/learning/library/gay/gayvio.html>.

#d.

*Violence Against Women Online Resources, Annual Report on Lesbian, Gay, Bisexual,
Transgender Domestic Violence (visited Mar. 11, 2000)

<http://www.vaw.umn.edu/Final Documents/gl btdv.htm>.

*Psychpage.com, supra note 52.

*1d.

d.
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domestic violence was within the community and to determine the availability of the
standard protections for straight persons who are subject to domestic violence (i.e.,
protection orders).® The NCAVP limited itsinquiry of domestic abuse to domestic
partnershipsthat wereromantic in nature. Domestic abuse wasidentified as apattern and
escalation over time of the following: any non-consensua behavior that causes another to
fear emotional, financia, or physical harm, or that restrictsanother’ sfreedom, individual
rightsor privacy.® Common forms of abuseincluded threats, emotional or psychologica
abuse, physical abuse, sexual abuse, financial abuse and stalking.®

In 1997, the NCAV P documented 3,327 cases of leshian, gay, bisexua and transgender
domestic violence.®* Of that number, 1,746 (52%) were reported by men and 1,582
(48%) were reported by women.®?* Three percent (or 109) of these persons identified
themselves as transgendered - 105 as transgendered women and 4 as transgendered
men.®® In contragt, in 1996, the NCAV P documented 2,352 cases of domestic violence
within the sexud minority community. The 1997 Statistics demongrate an increase of 41%
in the course of asingle year.®

| nvestigation and Prosecution Considerations

Law enforcement agencies and prosecutoria teams should investigete dl domegtic violence
incidentsinvolving sexua minoritiesin the samemanner asdomestic violenceincidentsin
thestraight community. That is, they should adhereto all law enforcement protocolsand
prosecutoria policiesthat are currently in effect for their jurisdiction. However, when the
victimsin asame sex relationship are not cooperative with arriving law enforcement
personnd, the officers should be especialy careful to articulate what they see at the scene
that would |ead them to believe that they are dealing with asame sex relationship (one
bedroom, one bed, photographs, etc.)® Additionaly, arriving officers should be sensitive
to thefact that the victim and perpetrator may not be open about their relationship or may
berductant to disclosethe nature of their rel ationship dueto work, neighborhood or family
concerns.® Arriving officersand victim advocates should be ableto advise thevictim
about community agencies that work with gays, lesbians, bisexua and transgendered

%See Violence Against Women Online Resources, supra note 54.

®1d.

1d.

d.

&d.

&ld.

#1d.

%5San Diego Domestic Violence Council, Domestic Violence Law Enforcement Protocol (visited
Mar. 11, 2000) <http://www.sandiegodvcouncil.org/library-le-protocol .html>.

®1d.
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persons.®” Obvioudly, dl criminal justice personne should endeavor to avoid the use of
derogatory or offensive terms whatever their personal feelings are regarding sexual
minorities.%®

Recommendations for the Future

Operating from the belief that domestic violence is unacceptable and should not be
tolerated, criminal justice agenciesand victim advocate services should striveto broaden
thisview toinclude sexua minorities® Specificaly, sexua minorities should have equal
access to the resources that have traditionally been available to victims of domestic
violence.”® In order to see this goal to fruition, local community-based resources
(traditional providersof domestic violence services) should endeavor to include services
for sexual minorities and seek increased funding to provide for such services.”
Additionally, all those who work with victims of domestic violence should engagein
aggressive outreach and community education in conjunction with lobbying for legidative
change, such as gender neutral domestic violence statutes or language that affirmatively
includessamesex relationships. Findly, continuing training for crimina justice personnd
is essential to any efforts to create mechanisms for positive change.

Contacts and Resources

Legal Services

Nevada Legal Services (800) 522-1070

Counseling and Other Assistance

Gay and Lesbian Community Center of Southern Nevada (702) 733-9800

Community Counseling Center (702) 369-8700

d.
®d.
%9See Violence Against Women Online Resources supra note 54.
d.
d.

38



Gay Y outh Outreach (Reno) (775) 784-1944
GBLT Newsin Northern Nevada (775) 747-8333

Transportation/Rural Nevada

State Rural Transportation Program (775) 687-4800
1.13.2 Tribal Issues

Understanding the Roots of Tribal Domestic Violence™

Native Americans can look into their past and see times when domestic abuse did not
exist. Domestic violence has primarily arisen as a problem in the Native American
population in the 20th century, after the conquering of the Americas. Inthe daysbefore,
if domestic violence occurred it was not tolerated. WWomen and men were thought of as

equal.

Therolesshifted greatly when native people were conquered. 1n European cultures, men
dominated, and they would communicate and do business only with Native American men.
This behavior began to change the power dynamicsin Indian homesin negative ways. In
addition, Indian men experienced abuse inthe boarding schoolsfor trying to preserve their
language and culture. Over theyears, many Native American men havetaken onthetraits
of the dominant culture, and because of that they are destroying their own people through
domestic and other violence.

Common themes or issuesfor Native American men who have committed acts of domestic
violence aretherole of chemical dependency in their violence (some men only have
problems with physical violence when they are using drugs or acohol), a lack of
development in communicating their emotions, low self-esteem, and an experience of
growing up in abusve homes or foster homes, or exposure to generdized forms of violence
on the reservation.

Many Native Americans canlook back severa generationsand find family memberswho
werekilled duetotheir skincolor, or they can remember growing up in acoholic homes,
or infoster homeswherethey were besten for using their nativelanguage. Asaresult, they
experience alot of bitterness which, in combination with alcohol abuse, may leadto a
perpetuation of violence.

"2pAdapted from Bill Warters, Native American Men and Domestic Violence, An Interview with
Oscar Arredondo, ENDING MEN’ s VIOLENCE NEWSLETTER (Winter 1989).
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Moreover, certainformsof psychologica abuseinthe Indian community areunfamiliar to
non-native domestic violenceworkers. In many Indian traditions, men and women may
focusther energy and powerson “curang’ their former partners or their former partners
new lovers. This can create a context of fear and complicate already complex
relaionships. Counsdlorswithout knowledge of these Indian traditionswill not beableto
effectively direct perpetrators of domestic violence toward nonviolence.

Abusein the Indian community isnot solely amaeissue and must belooked at as more
than agender issue- ahuman issue, awholefamily issue. Somewomen are abusiveto
their loved ones and may involve other men in seeking revenge against their former
partners. It is difficult, however, for men to get an order of protection issued for
themsalves, because judges often believe that the woman doesnot represent adirect threat
to the man. In addition, many men generally have a great distrust of the police.

Ending men’ sviolencein the Indian community requires much more interaction between
chemica dependency and employment programs. Many perpetratorsof domestic violence
areunemployed, and thiscompoundsattemptsto build self-esteem and prevent violence.
The agencies within the socid services community also must closdly scrutinize their own
issues of power and control.

NEVADA TRIBAL RESOURCES

Nevada Tribes

Fort Mojave Triba
Council

500 Merriman Ave.
Needles, CA 92363
(619) 326-4591

Reno-Sparks  Indian
Colony

98 Colony Road
Reno, NV 89502
(775) 329-2936

Las Vegas Paiute Tribe
Number One Paiute Dr.
Las Vegas, NV 89106
(702) 386-3926

Waker River Paiute
Tribe

P.O. Box 220

Schurz, NV 89427
(775) 773-2306
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Moapa Band of Paiute
Indians

Box 340

Moapa, NV 89205
(702) 865-2787



Tribal Services

Tribe: Ely Shoshone Tribe
Ely, NV 89301
(775) 289-3013

SERVICE FOCUS TYPES OF SERVICE

Child Physical Abuse Crisis Counseling

Child Sexual Abuse Follow-up Contact

DUI/DWI Crashes Shelter/Safe House

Domestic Violence Information & Referral (In-person)

Adult Sexual Assault Criminal Justice Support/Advocacy

Adults Molested as Children Emergency Financial Assistance

Survivors of Homicide Victims Assistance in Filing Compensation
Claims

Other Violent Crime Personal Advocacy
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Washoe Tribe of Nevada and California
Gardnerville, NV 89410
(775) 265-4191

SERVICE FOCUS

TYPESOF SERVICE

Child Physical Abuse

Crisis Counseling

Child Sexual Abuse

Follow-up Contact

DUI/DWI Crashes

Therapy

Domestic Violence

Crisis Hotline Counseling

Adult Sexual Assault

Shelter/Safe House

Elder Abuse

Information and Referral (In-Person)

Adults Molested as Children

Criminal Justice Support/Advocacy

Survivors of Homicide Victims

Emergency Financial Assistance

Assault

Emergency Lega Advice

Other Violent Crimes

Assistance in Filing Compensation Clai

m

Personal Advocacy

Reno-Sparks Indian Colony
98 Colony Road

Reno, NV 89502

(775) 329-2936

SERVICE FOCUS

TYPES OF SERVICE

Child Physical Abuse

Crisis Counseling

Child Sexual Abuse

Follow-up Contact

Domestic Violence

Information and Referral (In-Person)

Adult Sexual Assault

Criminal Justice Support/Advocacy

Survivors of Homicide Victims

Assistance in Filing Compensation Clai

m

Personal Advocacy
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Walker River Paiute Tribe
P.O. Box 220

Schurz, NV 89427

(775) 773-2306

SERVICE FOCUS

TYPESOF SERVICE

Child Physical Abuse

Crisis Counseling

Child Sexua Abuse

Follow-up Contact

DUI/DWI Crashes

Shelter/Safe House

Domestic Violence

Criminal Justice Support/Advocacy

Adult Sexual Assault

Emergency Financial Assistance

Adults Molested as Children

Assistance in Filing Compensation
Claims

Survivors of Homicide Victims

Contacts and Resour ces

Nevada Resources:

Las Vegas Indian Center
Las Vegas Paiute Tribe
2300 W. Bonanza Road
(702) 386-3926

(702) 471-0844

Moapa
(702) 865-2828
(702) 865-2822

Stop Violence Against Indian WWomen

Fallon Paiute Shoshone Tribe
8955 Mission Road

Fallon, NV 89406

(775) 423-6787
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Inter-Tribal Council of Nevada
PO Box 7440

Reno, NV 89510

Tel: (775) 355-0600, Ext. 116
Fax: (775) 355-5212

Internet: scircle@sacredcircle.com

Inter-Tribal Council of Nevada
Elko
(775) 778-3499

Nevada Network Against Domestic Violence
(775) 828-1115

Reno-Sparks Indian Colony

Reno, NV 89502

(775) 329-5071

National Resources

Nationa Resource Center to

End Violence Against Native Women
877-RED-ROAD (733-7623)

FAX: (605) 341-2472

The National Resource Center focuses on devel oping a coordinated agency responsein
Native American/Alaskan Nativetribal communitiesregarding domestic violence and
sexual assault.

Expertise on Tribal |ssues:
Sacred Circle
(877) 733-7623

Mending the Sacred Hoop
(888) 305-1650

Northern Plains Tribal Judicial Institute
(701) 777-6176

American Indian Law Center
(505) 277-45462



Victim Assistance for Indian Nations

www.0j p.usdoj.gov/ovc/hel p/natamer.htm

The Bureau of Indian Affairs publishesalist of federaly recognized Indian tribesin the
Federal Register. The latest publication was on October 23, 1997, (60 F.R. 55270),
which can be obtained from most libraries or accessed on the Internet, at
www.doi.gov/bia/tribes/entry.html, under the heading “ Federally Recognized Native
American Tribes, 10/23/97." (Rev. 5/19/96).

Indian Affairs: www.lib.ua.edu/indians3.htm

1.13.3 Immigration Issues

The Violence Against Women Act and Self-Petitioning for |mmigrant Women

In 1994, President Clinton signed the Violence Againgt Women Act™ (VAWA) into law,
enabling battered immigrant women to flee violent marriages without the risk of
deportation. Under 8 U.S.C. 81154, the Violence Against Women Act affords abused
spousesand childrenof U.S. citizensand lawful permanent resdentsthepossibility of self-
petitioning for independent legal resdency. 8 U.S.C. § 1154 helpsto prevent U.S. citizens
or residentsfrom using the residency processasaway to control an aien spouse or child
by taking control away from the adverse party and permitting the victim(s) toremaininthe
U.S. independent of their abusive husband/parents.

VAWA offers battered immigrant women two avenues of relief:
@ Self-petition for permanent resident status; or

2 Apply for cancellation of removal (formerly called “suspension of
deportation”). These empowering provisions help protect immigrant
women and children from abuserswho attempt to useimmigrant atusas
awegpon toinflict physical, mental, emotiona, and economic abuse, by
enabling such women and children to obtain legal immigrant status
independent of their citizen and resident abusers. Suchrelief isavailable
to spouses, children and parents of children who have been victims of
domestic violence.

A request for self-petition may be made without the commencement of removal
proceedings; cancellation of removal can be requested only by people in removal
proceedings. NOTE: No victim should attempt to turn herself into INSfor theinitiation

Violence Against Women's Act of 1994, Pub. L. No. 103-322, Title IV, 108 Stat. 1902-55 (codified
in scattered sections of 8 U.S.C. & 42 U.S.C.).
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of removal proceedings to apply for cancellation of remova without first consulting an
immigration attorney.

Domedtic violence or staking crimina convictions serve as a sufficient independent basis
to remove an dien from the U.S., without exception. The fact that a protection order is
issued or extended does not per se congtitute groundsfor removal, but violating the order
does mandate removal.

Documentation Collection Checklist For Self-Petitioners™

. Petitioner’ s children’s birth certificates

. Petitioner’s children’ s passports and 1-94 cards (white card)

. Any documentation filed with or recaived from the Immigration and Naturdization
Service (INS)

. Husband' s birth certificate or green card

. Marriage certificate

. If petitioner or her husband were previoudy married, evidence of termination of

the previous marriage (divorce decree, death certificate). If petitioner does not
have any of these, the country, state and year of the divorce or death.

. Evidence petitioner has lived in the U.S. with husband, such as:

. lease agreements with both names or name, address and telephone
number of landlord or neighbors at each address where petitioner has
lived

. joint income tax returns

. insurance policies naming the spouse as beneficiary

. letters and cards addressed to both spouse

. gas/electric/water/cable/rent bills

"AMERICAN PROSECUTORS RESEARCH INSTITUTE (APRI), RURAL DOMESTIC VIOLENCE | SSUES,
Chapter 12, Immigration Concerns 133 (1999)
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. credit card hills

. joint bank accounts

. property deeds in both names

. magazine or newspaper subscriptionsin both names

. names, addresses and tel egphone numbers of peoplewho knew petitioner

and spouse lived together
. legal documents with both names on them
Evidence that petitioner married spouse in “good faith,” such as:
. picture of petitioner and spouse together (before and after the wedding)

. names, addresses and tel ephone numbers of peoplewho knew petitioner
and spouse as a married couple

. birth certificates of children born to petitioner and spouse
. letters or cards spouse sent to petitioner
. letters or cards spouse sent to petitioner’ s family members

Evidence of the abuse, such as:

. restraining order / civil protection order

. police report of abuse

. hospita records, even if petitioner did not tell health workersthe cause of
the injury

. pictures of petitioner with bruises

. names of battered women'’s shelters where petitioner stayed

. diary entries which petitioner wrote about the abuse
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names, addresses and phone numbers of people who:

. saw petitioner with bruises

. saw or heard husband scream at, hit or abuse petitioner
. petitioner told about the abuse

. petitioner stayed with to avoid abuse

Evidence In Support Of “Extreme Hardship” Claims™

Findings of extreme hardship are very fact-based. Factors considered by courts for
petitioners seeking to demongtrate extreme hardship when self-petitioning or applying for
cancellation of removal include:

1. A need for access to courts and the criminal justice system in this country.

The victim may do this by presenting a record of:

Exigting, prior, or pending orders of protection which would lose effect if
sheleavesthe U.S.

Crimind investigations, pending crimina prosecutions, or convictions of
abuser

Callsto police about abuse, complaints by others about abuser’ sviolent
behavior

Records or affidavits about needed or pending family law proceedings

Court orders on child support, maintenance, child custody and visitation

2. Theexistence of and need for servicesinthecommunity. Affidavitsby thevictim,
by service providers and by experts about:

Existence of and requests for services and use of services by the abused

"Id. at 131.
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. Physical and emotional consequences of the abuse

. Need for hedth carefor physica and emotiond problemsflowing fromthe
abuse

. Impact of deportation on thevictim’semotional and psychologica hedth
The effect of the abuse on the victim’s children. Records of or affidavits about:
. The existence of children in the household during abuse

. Witnessing of abuse by abused' s child

. Abuse of the child as well as of the spouse
. Non-citizen parent’ s role as primary caretaker of child
. Impact of abuse of parent on the child

Services available for child who has suffered or witnessed abuse

Circumstances and conditionsin country of deportation. Affidavits about and
documentation of:

. Potential abuse or ostracism by abuser’ sfamily or friendsin country of
deportation

. Ability of abuser to travel to country of deportation

. Absence of laws or failure by authorities to enforce laws in the home

country to protect victim from further incidents of abuse

. Laws or societd practices pendizing or ostracizing the victim for leaving
the abusive spouse or parent or for being abused

. L ack of support servicesfor abused women in the country to which the
victim would be deported

The behavior of the abuser. Affidavits, police records and other evidence of:

. The abuser’ s behavior, including stalking, criminal activity, threats of
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violence and violent behavior toward the victim and others, particularly
those seeking to help the victim

Abuser’s drug abuse
Immigration petitions previoudly filed and not completed by the abuser
Abuser’ s use of the victim’simmigration status to perpetuate abuse

Abuse of other family members

The nature and extent of the abuse.

Affidavits by the gpplicant, neighbors, community members, co-workers,
clergy, etc., about the emotiona, physical and socia hardship thevictim
suffered

Medical records

Photographs

Reports from community and service groups that assisted the victim

Hardshiptothevictimif returned. Affidavit by thevictim about emotiond, physica
and social hardship she would suffer if deported, including:

Her age

Length of timein U.S.

Family tiesin U.S.

Absence of tiesin home country

Immigration history

Specia medical needs requiring U.S. treatment
Severe economic hardship if returned

Affidavit of apersoninthevictim’ shome country corroborating evidence
about the home country
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. Documentation about treatment of womenin thevictim’ shome country,
especialy divorced women and women who challenge abuse by their
husbands

8. Traumato the child if he or sheisreturned. Affidavit by the victim about the
traumato the children if they are returned to another country, including:

Living in an unfamiliar culture

. Lack of language skills

. Lack of family or friendsin home country

. Inadequate schooling, health care and social services in home country

. Affidavit of apersoninthevictim’ shome country corroborating evidence
about the home country

0. Traumato the child if the parent isreturned. Affidavit by the victim about the
effect of separation from the primary care giver on the child, and affidavits of
othersin the U.S. about the traumato the children if they are separated from their
parent.

10.  Thefollowing situations aone are insufficient to constitute extreme hardship:

. Economic deprivation
. Loss of employment
. Readjustment to life in the native country

Critical Pointsfor Immigration Advocates, Shelter Workers and Attorneys for Battered
Women to Understand’®

1. For immigrant victims of domestic violence, concernsover immigration status
predominate. These concerns may causeavictim to be very reluctant to report incidents
of abuse or cooperate with prosecutors for fear of deportation and separation from
childrenand family. Anawarenessof such underlying concernsand of the adverseparty’s
tacticsin abusing immigrant women can darify thevictim' s perceived lack of cooperation.”

"d. at 10.
d. at 159.
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2. No one should apply for either self-petitioning or cancedllation of remova without
the assistance of an immigration advocate or attorney who understands the constantly
changing law.

3. Persons in remova proceedings may wish to ask for a continuance or
adminigrative dosureto dlow them to self-petition with the INS, if they aredigible. Clients
who opt to proceed in removal proceedings should request that the court take evidence
on extreme hardship.

4, Persons anticipating divorce must properly file their self-petition prior to the
termination of their marriage. If adivorce caseis pending, victims applying for VAWA
must stave off divorce until after they have filed their self-petition.

5. Advocates or attorneys for al VAWA applicants should start preparing
documentation for their self-petition cases and should obtain civil protection ordersfor dl
clients where orders are available under state law given the circumstances.

6. Safety planning with abattered immigrant woman should include making copies of
the documentsindicated in the checklist included in this chapter, and helping the client
identify a safe place to store these documents.

7. Advocates and attorneyswho do not spesk the language of the battered immigrant
woman should ALWAY Sfind asengitive and qualified interpreter to assist them and
ensurethat theinterpreter’ sdiaect correspondsto thevictim’'s. The battered immigrant
victim’s children or the person who accompanies the victim should not be used as
trandators.

8. Advocates and attorneys for battered immigrant women should identify other
community or church based organizationsthat work with minority populations, develop
rel ationships with representatives of those organizations, train their staff on domestic
violence, and seek help of their trained staff or volunteer interpreters.

9. Notethat avariety of factorsmay makeit difficult for battered immigrant women
to relate the history of violence before a court or adjudicatory body.

. She may fear retaliation from her abuser.

. Her abuser may have convinced her that no one will believe her.

. She may have limited language skills.

. Shemay beunfamiliar withthe U.S. legal system (particularly thefact that
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her testimony is valid evidence).
She may have low self esteem as aresult of the abuse.
She may have minimized the violence over time in order to survive.
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Difficulties In Documenting Domestic Violence Claims:™®

In somejurisdictionsthe policedo not fileaformd report unlessthevictimiswillingtofile
criminal charges or request that areport be made. The manner in which officers handle
domestic violence cdlsbecomesknownin animmigrant community, and in somecasesthis
may deter many victims from calling the police for assistance.

In some jurisdictions, the police make dua arrests, whereby the victim' sright of self-
defense is overlooked by the officer’ s failure to fully investigate which party was the
primary perpetrator of the domestic violence, and which party acted in self-defense. To
discouragethedual arrest practice, VAWA providesthat police agencieswho permit this
practice will not be eligible for VAWA funding.

RESOURCES

Nevada Resources

Catholic Charities of Southern Nevada
Immigration Services
(702) 383-8387

Nevada Association of Latin Americans
(702) 382-6252

National Resources

American Immigration Lawyers Association
(202) 371-9377

Ayudain Washington, D.C.
(202) 387-0424
Fax (202) 387-0324

National Lawyers Guild - San Francisco
National Immigration Project

(415) 421-0860

Fax (415) 421-0772

d. at 129.



National Lawyers Guild - Boston
National Immigration Project
(617) 227-9727

Fax (617) 227-5495

New York Main Street Legal Service
(718) 575-4300; fax (718) 575-4478

Legal Aid Society of Central Texas
(512) 476-7244, ext. 334
Fax (512) 476-3940

San Francisco - Family Violence Prevention Fund
(415) 252-8900
Fax (415) 252-8991

Seattle - Northwest Immigrants Rights Project
(206) 587-4009
Fax (206) 587-4025

Legal Aid Foundation of Los Angeles
(213) 266-6451
Fax (213) 265-4025

To order information regarding cancellation of removal under VAWA, contact the
Washington D.C. Bar Association, (202) 737-4700 and obtain a copy of Assisting
Immigrant Women and Children Filing Immigration Claims Under the Violence Againgt
Women Act: A Manud for Immigration Attorneys, Domestic Violence Advocates, and

Family Lawyers.
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1.13.4 The Elder Population

Senior domestic violence victims face challenges similar to those of younger victims of
domestic violence, and do not report domestic violence for many of the same reasons,
includingfear, isolation, embarrassment, and denid. Seniors, especialy thosewithfixed
incomes, also have the problem of limited resources. Moreover, their danger may be
compounded by poor health, physica dependence on the perpetrator of the abuse, and
generationa bdiefsthat keegpthevictiminthe marriage or family situation. Programsto
assist senior victims of domestic violence haveto betailored to take these compounding
elementsinto account.

Nevadahas one of the most rapidly growing elder populationsin the country and isfacing
anincreasein reported incidents of abuse directed toward the elderly. To combat this
problem, the state has enacted | egidation directed at domestic and ingtitutional €l der abuse,
in addition to reporting systemsto identify such cases.™ Nevadaaso haslawsauthorizing
the Long Term Care Ombudsman Program, whichisresponsiblefor advocating on beha
of long term care facility residents who are abused or who experience other problems®
The Nevada statutes delineating elder abuse violations are as follows:

Potential Elder Abuse Violations - NRS 200.5099 and 200.5092%*

NRS 200.5099(1)
and 200.5092(1) Elder abuse and penalty

NRS 200.5099(1),(6)
NRS 200.5092(1) Elder abuse with substantial bodily harm or death and penalty

NRS 200.5099(2)

NRS 200.5092(4) Neglect of an older person and penalty

NRS 200.5099(2)(7)

NRS 200.5092(4) Neglect of an older person that resultsin substantial bodily harm
or death and penalty

NEev.Rev.STAT.ANN. §8200.5091-50995 (Michie 1999) (elder abuse); §8427A.125-165 (Michie 1999)
(long-term care ombudsman program).

81d. 8427A.125 et seq.

8INEVADA ELDER ABUSE PREVENTION COUNCIL, ELDER ABUSE, NEGLECT, EXPLOITATION AND

IsoLATION ProTOCOL (1997).
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NRS 200.5092(2)

NRS 200.5099(3)(a),

(b) or (¢) Exploitation of an older person (charging depends on combined
value of the money, assets and/or property) and penalty

NRS 200.5092(3)

NRS 200.5099(5) Isolation of an older person and penalty

NRS 200.5099 Congpiracy to commit abuse, exploitation or isolation of an older
person and penalty

NRS 200.50995(1)

or (2) Congpiracy to commit abuse, exploitation or isolation of an older
person; first or subsequent offense; penalties

NRS 193.167 Sentencing enhancementsfor certain crimesif victimis65 years
of age or older

Indicators of Domestic Violence Against Elderly Victims

Thefollowing list of indicatorsis not exclusive, but provides examples of sgnstolook for

when investigating aleged elder domestic violence.

1 Physical Abuse

malnutrition

old and new bruising

object bruising

frequent injuries

poor person hygiene

unkempt appearance

evidence of over or under medication

2. Behavioral Abuse

disorientation
depression

anxiety

sudden mood changes
withdrawal from others
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. inappropriate behaviors towards others

Handling Elder Domestic Violence Cases

The Nevada Elder Abuse Prevention Council (NEAPC) has developed a protocol for
elder abuse, including domestic violence, neglect, exploitationand isolation. A copy of the
protocol is attached as Appendix A.

The American Bar Association recommendsthe following to enhancethe courts' ability
to handle elder domestic violence cases.

. Create gppropriatejudiciad solutionsthat respect the va ues and wishes of
elder domestic violence victims while protecting their welfare;

. Ease victim access to the court system; and
. Enhance coordination among the court system, state and local agencies,
and the elder network.
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Resources

Nevada Department of Human Resources

Division for Aging Services

(800) 243-3638

(702) 486-3545 (Monday-Friday, 9:00 am. - 4:00 p.m.)

Nevada Attorney General’s Office
Medicaid Fraud Unit
(775) 688-1818

Long-Term Care Ombudsmen

Division of Aging Services
LasVegas, NV
(702) 486-3000

City of Las Vegas Senior Citizens Law Project
(702) 229-6596

Report Elder Abuse:

Statewide - (800) 243-3638

Local law enforcement agency

In Clark County - Senior Protective Services
(702) 455-8672
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21 INTRODUCTION

Both state and federal |aws contain provisionswhich specifically target the problem of
domestic violence. Theselaws create optionsfor victims of domestic violence which
supplement prior, more genera laws pertaining to the issuance of restraining orders,
criminal offenses, and the duties and authority of law enforcement and the courts. This
chapter presents an overview of domestic violence law, beginning with Nevada statutes
and caselaw, followed by federal laws. Becausethelaw relating to domestic violenceis
still evolving and no doubt will be for many years, thosewho assist domestic violence
victims cannot rely entirely on the materias presented here, but must conduct their own
independent research. What follows is a compendium of current state and federal
domestic violence laws.

22 NEVADA STATUTES

The Nevada Revised Statutes' define acts which constitute domestic violence. Nevada
law specifies separately the types of relationships and crimina activitiesthat qualify for
domestic violence treatment. See Chapter 4 for other potential charges related to
domestic violence crimes.

2.2.1 Redationships That Meet the Statutory Definition under NRS §33.018

Former spouse

Any person to whom the perpetrator is related by blood or marriage

A person with whom the perpetrator has had or is having a dating relationship
A person with whom the perpetrator has a child in common

The minor child of any of the above persons

The minor child of the perpetrator

Under Nevadalaw, a“ dating relationship” isonetypified by frequent, intimateassociations
primarily characterized by the expectation of affectional or sexua involvement. A dating
relationship does not include casual relationships or the ordinary association between
persons in abusiness or social context.?

'NEv. Rev. STAT. ANN. §33.018 (Michie 1999).
2NEev. Rev. STAT. ANN. §33.018(2) (Michie 1999).
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2.2.2 Crimind Activities That Conditute Domestic Violencein the Context of a Defined
Relationship under NRS 33.018

Battery
Assault

Compelling the other by force or threet of forceto perform an act from which the other has
the right to refrain or to refrain from an act which the other has the right to perform.

Sexual Assault

A knowing, purposeful or reckless course of conduct intended to harass the other.
Such conduct may include, but is not limited to:

Stalking

Arson

Trespassing

Larceny

Destruction of private property

Carrying a concealed weapon without a permit

oSubkwhNE

False imprisonment

Unlawful entry of the other’ sresidence, or forcible entry against the other’ swill if thereis
areasonably foreseeable risk of harm to the other from the entry.

Unless agreater penalty is provided pursuant to NRS 200.481,° a person convicted of
battery that congtitutesdomestic violenceisguilty of amisdemeanor for afirst offenseand
for asecond offensewithin theimmediately preceding seven years.* A person convicted
of a battery for the third and any subsequent offense within the seven immediately
preceding yearsis guilty of a category C felony.®> See the Prosecution Chapter for a
detailed list of penalties.

3NEv. Rev. STAT. ANN. §200.481 (Michie 1999) (battery definitions and penalties).

“NEVADA JUDGESASS'N., ADMIN. OFF. OF THE CT., NEVADA BENCHBOOK FOR JUSTICE AND MUNICIPAL
CouRTs 812-12 (rev. 1998).

°ld. at 12-13. See also NEv. Rev. STAT. ANN. §200.485 (Michie 1999) (penalties).
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2.2.3 Nevada Statutes Pertaining to Domestic Violence®

NRS 33.017

NRS 33.018

NRS 33.020

NRS 33.020(5)

NRS 33.030

NRS 33.070

NRS 33.080(3)
NRS 33.090

NRS 33.095

NRS 33.100
NRS 125.560

NRS 171.1225

NRS171.1227

NRS 171.1229

Definitionsof Temporary and Extended Ordersof Protection for
Domestic Violence

Actswhich constitute Domestic Violence (lists relationships
between parties)

Temporary Protection Order against Domestic Violence (TPO)

Emergency Temporary Protection Order against Domestic
Violence (ETPO)

Contents of Protection Orders

Police to make probable cause arrests for violations of
Temporary and Extended Orders of Protection for Domestic
Violence

Extended Protection Order against Domestic Violence

TPO Full Faith and Credit (Federal Regulations)

Department of Motor Vehicles - Public Safety (DMV-PS)
Central Repository

Penalties for violation of Protection Orders
Pendtiesfor violating TPO or/if accompanied by physicd violence

Police to provide information to victim of Domestic
Violence

Police to submit written report with copy to DMV-PS

Fingerprint and report to DMV-PS when cited for
Domestic Violence

5SouTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE, DOMESTIC VIOLENCE PROTOCOL PoLICY

(1999).
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NRS 171.137

NRS178.484

NRS 199.230

NRS 199.280

NRS 199.305

NRS 199.310

NRS 200.010-030

NRS 200.320-330

NRS 200.359

NRS 200.359(8)

NRS 200.366

NRS 200.373

NRS 200.400

NRS 200.460

NRS 200.471

NRS 200.481

NRS 200.481(2)(c)

NRS 200.485

NRS 200.485(5)

Probable cause arrest required within 24 hours of occurrence;
determining the primary physical aggressor; and relationships
listed and described for parties involved in domestic violence
occurrence

Mandatory 12 hour hold prior to setting bail or release
Dissuading a witness from testifying

Resisting a public officer

Preventing or dissuading a person from reporting a crime
Malicious prosecution

Murder

Kidnapping

Violation of child custody rights

Removing a child for protection

Sexual assault

Spousal sexual assault

Assault and/or battery with intent to commit sexual assault
False imprisonment

Assault/assault with a deadly weapon

Battery

Battery with a deadly weapon

Battery constitutes Domestic Violence

Prosecuting attorney will not dismiss case
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NRS200.571

NRS 200.575

NRS 200.591

NRS 200.591(5)(a)

NRS 200.591(5)(b)

NRS 201.255

NRS 202.280

NRS 202.285

NRS 202.290

NRS 202.320

NRS 202.350

NRS 202.350

NRS 202.360

NRS 205.010-025

NRS 205.060

NRS 206.067

NRS 205.070

NRS 206.310

NRS 207.280

NRS217.475

Harassment/Stalking defined

Stalking defined and penalties
Harassment/Stalking Protection Orders
Violation of Stalking TPO

Violation of Stalking Extended TPO
Annoying and threatening phone calls
Discharging afirearm

Discharging afirearm at or into a structure or vehicle
Aiming afirearm in athreatening manner
Drawing a weapon in a threatening manner
Carrying a concealed weapon without a permit

Carrying a loaded rifle, shotgun in or on a vehicle where
prohibited

Ex-felon not to possess afirearm

Arson (first, second, third and fourth degrees)

Burglary

Home invasion

Commission of another crime while committing burglary
Malicious destruction of private property

False reporting of acrime

Domestic Violence deaths; team review
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NRS 574.100 Cruelty to animals; penalties

NRS 707.320 Interception or delay of message over telephone line

2.2.4 FEull Faith and Credit Under NRS 33.090°

Nevadalaw recognizestheimportance of full faith and credit. NRS33.090(1) States. “A
valid order for protection against domestic violence issued by acourt of another state,
territory or Indian tribe within the United States must be accorded full faith and credit by
the courts of this state and enforced asif it wereissued by acourt in this state, regardless
of whether the order has been registered in this state. Moreover, atemporary or extended
protection order of another state, territory or Indian tribe which appears authentic on its
facemust be presumed vaid.2 A court or law enforcement officer who enforces an order
based upon areasonable belief that the order isvaidisimmunefrom civil ligbility for any
action taken based on that belief.°

NRS 833.090 provides as follows:

1. A vdidorder for protection against domestic violenceissued by acourt of another
date, territory or Indian tribewithinthe United States must be accorded full faith and credit
by the courts of this state and enforced asif it were issued by a court in this state,
regardless of whether the order has been registered in this state.

2. A person may apply to a court of this state to register an order for protection
against domestic violence issued by the court of another state, territory or Indian tribe
within the United Statesby presenting a certified copy of the order to the clerk of the court
inajudicia district in which the person believes that enforcement may be necessary.

3. Except as otherwise provided in subsection 5, upon application by the protected
party pursuant to subsection 2, acourt of competent jurisdictioninthisstate shal register
such an order if:

@ Thecourt determinesthat theissuing court had proper jurisdiction over the
parties and the subject matter under thelaws of the State, territory or tribe;
and

"Section 33.090 mirrors the full faith and credit provisions of the Federal Violence Against Women
Act, which are discussed more fully in Section 2.4.4

8NEv.Rev.STAT.ANN. §33.090(6) (Michie 1999).

°Id. §33.090(7).
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(b) The court determines that the adverse party was given reasonable notice
and an opportunity to be heard before the order wasissued or, inthe case
of an ex parte order, the adverse party was given reasonable notice and
an opportunity to be heard as soon as possible after the order wasissued.

4, Anorder that isregistered hasthe same effect and must be enforced in like manner
as an order for protection against domestic violence issued by a court of this state.

5. If the order for protection against domestic violence issued by the court of another
sate, territory or Indiantribewasamutual order for protection against domestic violence
and:

@ No counter or cross-petition was filed seeking such protection order;

(b) A counter or cross-petition wasfiled and the court did not make aspecific
finding of domestic violence by both parties; or

(© The person who isapplying to register the order hasviolated alaw of the
State of Nevadardating to adifferent protection order issued against him,

the court may refuseto register and enforce the order and may determine whether to issue
its own temporary or extended order.

6. A temporary or extended order of another state, territory or Indian tribe presented
pursuant to this section which appears authentic on its face must be presumed valid.

7. A court, law enforcement officer or any other person who enforces an order for

protection against domestic violence based upon areasonable belief that the order isvaid
isimmune from civil liability for any action taken based on that belief.

Judges Bench Cards for Issuing and Enforcing Orders

TheNational Center for State Courts, the Department of Justice, and the National Council
of Juvenile and Family Court Judges have collaborated in the preparation of “ a-a-glance’
bench cardsto provide guidance on full faith and credit mattersto judges who issue and
enforce orders for protection. See Appendix B.

Full Faith and Credit and Child Custody

See Section 6.4 for adiscusson of full faith and credit issuesin the context of Indian child
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custody matter.
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23 NEVADA CASE LAW

Relevant Domestic Violence Case L aw

Thefollowing Nevada cases directly addressdomestic violence. See Section 4.9 of this
Manuad for Nevada case law pertaining to evidentiary issueswhich may arisein domestic
violence related trials.

Battered Woman Syndrome and Right to Jury Instruction

Boykinsv. Sate, 116 Nev. Adv. Op. No. 17 (2000)

Nevadarecognizesthe Battered Woman Syndrome, asprovided in NRS48.061. While
the syndromeis not acompl ete defense, the Nevada Supreme Court in Boykins held that
the“beliefs, behavior, and perception” of adefendant who has beenthevictim of domestic
violence are admissible to show “the defendant’ s state of mind.” Furthermore, the
supreme court held that the defendant in acriminal caseisentitled, upon reques, to ajury
instruction on the theory of her case so long asthereis some evidence, no matter how
weak or strong, to support that theory. The supreme court held that the trial court failed
to properly instruct the jury on the defendant’ s theory that battered woman syndrome
should be considered by thejury asto the reasonableness of the defendant’ s conduct and
asto the gate of mind of the defendant at the time of the shooting. The court reversed the
conviction of involuntary mandaughter with adeadly wegpon and remanded for anew trid.

Domestic Violence Convictions and Child Custody Actions

McDermott v. McDermott, 113 Nev. 1134, 946 P.2d 177 (1997)

It was an abuse of discretion for atrial court judge to fail to consider a conviction for
domestic violencein acaseinvolving achange of child custody. Under NRS 125.480,
Nevadalaw directsthat the court shal congder certain factorswhen determining achange
inthe custody statusof achild. Pursuant to NRS 125.480(5) and (7), if the court findsby
clear and convincing evidence that one of the parents committed an act of domestic
violence “upon a parent of the child,” as defined under NRS 33.018, a rebuttable
presumption is created that “ sole or joint custody of the child by the perpetrator of the
domestic violence is not in the best interests of the child.”
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Sufficiency of Evidence in the Penalty Phase of a Domestic Violence-Related Murder

Brownev. Sate, 113 Nev. 305, 933 P.2d 187 (1997)

The Nevada Supreme Court upheld defendant Browne sconviction of first degree murder
and a sentence of death for the beating death of hiswife. Browne had been sentenced to
death dueto the aggravating factor of mutilation surrounding the beating of hiswifewitha
bascbd | bat. Browne asserted that the State did not prove mutilation beyond areasonable
doubt, asrequired by law. The court held that mutilation requires an act beyond the act
of thekilling itself. The court compared its holding in the instant case with Parker v.
Sate,® wherein the court also found mutilation as an aggravating factor. The court
concluded that both cases adhered to the same standard for mutilation: mutilationinvolves
the permanent destruction of an essential part of the victim’ sbody [beyond that required
to accomplish thekilling]. 1n both cases, the defendantsengaged in“ overkill” by continuing
to beat the victims after they had lost consciousness.

Duty to Retreat, Jury Instruction and Prosecutorial Misconduct

Earl v. Sate, 111 Nev. 1304, 904 P.2d 1029 (1995)

The Nevada Supreme Court reversed a conviction of second degree murder with use of
adeadly weapon and remanded for anew tria based upon thefailure of thetria court to
instruct the jury on defendant’ s theory of the case and for prosecutorial misconduct and
judicial bias.

The defendant asserted that she was entitled to an instruction on the “no duty to retreat”
rule of self-defense based upon theaggressive behavior of her domestic partner and past
ingtances of domestic violence againgt her and other women. The supreme court held that
the defendant was entitled to have thejury instructed on her theory of the case, no matter
how weak or incrediblethe evidencein support of her theory. The court further held that
the prosecutor’ s statements, interjecting his personal beliefs about the defendant’s
testimony being“ maarky,” andthetria court’ sfailureto render adecision ontheobjection
without personaly commenting on the prosecutor’ s statement congtituted judicia biasand
prosecutorial misconduct.

10709 Nev. 383, 849 P.2d 1062 (1993).
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24  FEDERAL LAWS

2.4.1 TheViolence Against Women Act

As part of the 1994 Crime Bill, the Congress of the United States enacted legislation
empowering thefederal government to participatein thefight against domestic violence.
Thislegidation, called theViolence Against Women Act (“VAWA?), recognized that
“violence againgt women isacrimewith far-reaching, harmful consequencesfor families,
children and society.”** To combat this violent crime problem, VAWA created federdl
domestic violence crimesto be prosecuted by the Department of Justice. Consistent with
thisfederd initiative, the Crime Bill also amended the Gun Control Act to include domestic
violencerelated crimes. Congressreaffirmed itscommitment to fight domestic violence
crimes by the enactment in 1996 of additiond federa domestic violence crimesin both
VAWA and the Gun Control Act. Questionsregarding the applicability of these Satutes
to specific situations shoul d be referred to the United States Attorney’ s Office.? Itisthe
intention of the United States Attorney’ s Office to assist state prosecutors and local law
enforcement agencies in their efforts to combat domestic violence within Nevada.*®

Higtoricdly, thefederd government had generdly lacked jurisdiction over many domestic
violence crimes. These crimes, however, pose a serious problem in our communities
nationwide. Accordingly, whiledomestic violence remains primarily ameatter of state and
local jurisdiction, both VAWA and the Gun Control Act providefedera toolsto prosecute
domesticviolence offendersin certain Situationsinvolving firearmsor interstatetravel or
activity.

Thissection providesaconcisesummary of thefedera offensesand statutesnow available
in both VAWA and the Gun Control Act to prosecute domestic violence offendersin
federd court. These satutes strive to achievethe Congressiona god of treating violence
againg women asamgor law enforcement priority, taking am at the attitudes that nurture
violence against women, and providing the help that

“DomMESTIC AND SEXUAL VIOLENCE DATA COLLECTION, A REPORT TO CONGRESS UNDER THE
VI0OLENCE AGAINST WOMEN AcT 1 (1996).

12See GROBAN, MARGARET S., UNITED STATES ATTORNEY’ S OFFICE, DISTRICT OF NEVADA, THE
FEDERAL DOMESTIC VIOLENCE LAWS AND THE ENFORCEMENT OF THESE LAWS (1999). See also
SOUTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE, DOMESTIC VIOLENCE ProTOCOL PoLicy
(1999).

Bd.
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survivorsneed.** Through enforcement of theselaws™ the Department of Justicecan and
will assist state and local jurisdictionsin their efforts to combat domestic violence.

NOTE: In United Sates v. Morrison, 120 S.Ct. 1740 (2000), the United States
Supreme Court invalidated the civil remediesprovision of VAWA, based on the Court’s
conclusion that Congress had exceeded its authority under the Commerce Clausein
enacting that provision. Thisreasoning probably does not apply to the VAWA provisons
discussed herein. Those assisting domestic violence victims should be alert to the
development of the law in this dynamic area.

Interstate Travel to Commit Domestic Violence, 18 U.S.C. §2261

Under subsection (8)(1) of 18 U.S.C. 82261, it isafederal crimefor aperson to travel
interstate (or leave or enter Indian country) with theintent to injure, harass or intimidate
that person’ sintimate partner when inthe course or asaresult of such travel the defendant
intentionally commitsaviolent crimeand thereby causesbodily injury. Thelaw requires
specific intent to commit domestic violence at the time of interstate travel. The term
“intimate partner” includes aspouse, aformer spouse, apast or present cohabitant (aslong
asthe parties cohabitated as spouses), and parents of achildin common. Theintimate
partner definition does not include a girlfriend or boyfriend with whom the defendant has
not resided unless protected by state law. There must be bodily injury for prosecution
under this statute.

Example: The defendant was convicted of traveling from New Jersey to New
Y ork with a co-defendant to murder her estranged husband. The defendant
brought an ax and hatchet with her to New Y ork. These weapons were used to
commit the murder against the estranged husband. Thedefendant wasconvicted
under 18 U.S.C. §2261(a)(1) and sentenced to life without possibility of parole.
United Sates v. Gluzman, 953 F.Supp. 84 (S.D.N.Y. 1997), aff'd, 154 F.3d
49 (2™ Cir. 1998).

Under subsection (8)(2) of 18 U.S.C. 82261, it isafedera crimeto cause an intimate
partner to cross state lines (or leave or enter Indian country) by force, coercion, duressor
fraud during which or as aresult of which, there is bodily harm to the victim. This
subsection does not require ashowing of specific intent to cause the spouse or intimate
partner to travel interstate. It does, however, require proof that the interstate travel

1S Rep.No. 102-197, at 34-35 (1991).

*The Federal Bureau of Investigation is the lead federal investigative agency for VAWA
violations. The Department of Treasury Bureau of Alcohol, Tobacco & Firearms (ATF) isthe lead
federal investigative agency for Gun Control Act violations.
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resulted fromforce, coercion, duressor fraud. Asin subsection(a)(1), the defendant must
intentionally commit acrime of violence during the course or as aresult of thetravel, and
there must be bodily injury to the spouse or intimate partner.

Example: The defendant severdly beat hiswifeintheir West Virginiahome. He
locked her insgdethetrunk of hiscar and, despite her bleeding heed wound, drove
her to Kentucky. Severa days later, he took her to a hospital in Kentucky.
Because of the delay in treatment, thevictim isnow in apermanent vegetative
sate. The defendant was convicted under 18 U.S.C. 82261(a)(2) and sentenced
tolifeimprisonment. United Satesv. Bailey, 886 F.Supp. 7 (S.D.W.Va. 1995),
aff'd, 112 F.3d 758 (4™ Cir. 1997).

Interstate Stalking, 18 U.S.C. §2261A

Itisafederd crimeto crossastate line with the intent to injure or harass another person,
if inthe course or asaresult of such trave, the defendant places such person in reasonable
fear of the death of, or serious bodily injury to, that person or amember of that person’s
immediatefamily. Thelaw requires specific intent to violate this subsection at the time of
theinterstatetravel. “Immediate family” includes aspouse, parent, sibling, child or any
other person living in the same household and related by blood or marriage. Itisalsoa
federd crimeto“stalk,” asitisdefined in Section 2261A, withinthe specia or maritime
jurisdiction of the United States.

Example Thedefendant wastraveling from Utahto Arizonato threaten hisformer
boss. The complaint described the vulgar threatsand profanitieswritten by the
defendant at the Glen Canyon Recreation Areathat identified the boss by name
and placed her in reasonable fear that the defendant would physically attack her.
The defendant was convicted under 18 U.S.C. §2261A and sentenced to 6
months. United Statesv. Sterkel (D. Ariz. 1997).

Interstate Travel to Violate a Protection Order, 18 U.S.C. §2262

Section 2262(a)(1) prohibitsinterstatetravel (or travel into and out of Indian country) with
intent to violateavalid protection order that forbids credible threats of violence, repeated
harassment, or bodily injury. To establish aviolation of this statute, the government must
demongtrate that a person had the specific intent to violate the protection order at thetime
of theinterstate travel and that aviolation actualy occurred. This statute does not require
anintimate partner relationship— although thisrelationship may berequired by the state
or other governmental body issuing the order — nor does it require bodily injury.

Example: A Massachusetts protective order forbade the defendant to stalk or
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harasshisformer girlfriend. When the victim moved to New Y ork, the defendant
followed and continued to stalk and harass her on the phone. 1n one night, he
caled her gpproximately 40 times. The defendant was convicted under 18 U.S.C.
§2262(a)(1) and sentenced to 37 months. United States v. Casciano, 927
F.Supp. 54 (N.D.N.Y. 1996), aff'd, 124 F.3d 106 (2 Cir. 1997).

Under 18 U.S.C. §2262(a)(2), it isaso afedera crime to cause a spouse or intimate
partner to cross Satelines (or leave or enter Indian country) by force, coercion, duressor
fraud during which or asaresult of which, thereisbodily harm to thevictimin violation of
avalid order of protection. This subsection does not require ashowing of specific intent
to cause the spouse or intimate partner to travel interstate. It does, however, require proof
that theinterstate travel resulted from force, coercion, duressor fraud. The Government
must also prove that aperson intentionally injured an intimate partner in violation of a
protection order during the course or as aresult of the forced or coercivetravel. This
subsection, unlike corollary Section 2262(a)(1), requires an intimate relationship between
the parties.

Example Thedefendant went to the homeof hisex-wifein Tennesseeinviolation
of avalid protection order. Hethreatened to kill her and dragged her and their
soninto acar. Hewas captured after ahigh speed chasein Virginia. Hewas
convicted under 18 U.S.C. §2262(a)(2) and sentenced to 151 months. United
Sates v. Romines, 139 F.3d 895 (4™ Cir. 1998).

The Department of Justice recognizes that under both §82262(a)(1) and (a)(2), law
enforcement may be unableto verify the vdidity of aprotection order at thetime of arrest.
The national data center from which law enforcement and prosecutors now can
instantaneoudly verify protection orderswill beof enormousbenefit to federal authorities
intheprosecution of crimina casesunder Section 2262. However, because participation
in the protection order registry is voluntary and not all states are participating, it is
important to consult with the United States Attorney’ s Office for guidance in these cases.
To determine whether prosecutionisviableunder Section 2262, it isnecessary to examine
the protection order at issue.

Penalties
Penalties for violations of Sections 2261, 2261A and 2262 hinge on the extent of the

bodily injury tothevictim. Termsof imprisonment range from fiveyearsfor bodily injury
to lifeif the crime of violence results in the victim’ s death.
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2.4.2 Firearms Offenses

Possession of Firearm While Subject to Order of Protection, 18 U.S.C. 8922(g)(8)

Itisillegal for aperson to possess a firearm® while subject to acourt order restraining
such person from harassing, stalking, or threatening an intimate partner or the child of an
intimate partner. The protection order must have beenissued following an evidentiary
hearing asto which the defendant had notice and an opportunity to appear. The protection
order must dso include a specific finding that the defendant represents acredible threet to
the physica safety of the victim, or must include an explicit prohibition againgt the use of
force that would reasonably be expected to cause injury. The statutory language of
Section 922(g)(8), in addition to the language of Section 2262, provides additional
justification for review of the protection order to determinewhether it conformswith the
federad requirements. Any questions about the applicability of this statute should go to the
United States Attorney’s Office.

Example: A South Dakota protection order prevented the defendant from
harassing or threatening hisestranged wife. After hewasfound with a.22 caliber
revolver, he was convicted under 18 U.S.C. §922(g)(8) and sentenced to 12
months. United Statesv. Goben (D.S.D.).

Transfer of Firearm to Person Subject to Prosecution Order,18 U.S.C. §922(d)(8)

Itisillegal to transfer afirearm to a person subject to a court order that restrains such
person from harassing, saking, or threatening anintimate partner or the child of anintimate
partner. A violation of Section 922(d)(8) must be knowing. Proof concerning knowledge
on the part of the supplier may be difficult to establish absent afully operational central
registry for protection orders.

Official Use Exemption, 18 U.S.C. 8925

Therestrictions of Sections 922(d)(8) and (g)(8) do not apply to firearmsissued by
governmenta agenciesto alaw enforcement officer or military personnel so long asthe
officer or military personnel ison duty. Persond fireermsdo not fal within thisexemption,
nor may law enforcement or military personnd possessofficialy issued firearmswhen off
duty.

*The Nevada Supreme Court has adopted standardized forms for protection orders, Form 7 of
which warns perpetrators about the consequences of possessing afirearm. The supreme court’s
order and a complete set of the standardized forms both voluntary and mandatory, are reproduced
in AppendicesF & G.
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Possession of Firearm After Conviction of Misdemeanor Crime of Domestic Violence,
18 U.S.C. 8922(0)(9)

Itisillegal to possess afirearm after conviction of a misdemeanor crime of domestic
violence. Thisprohibition appliesto personsconvicted of such misdemeanorsat any time,
even if the conviction occurred prior to the new law’s effective date. A qualifying
misdemeanor domestic violence crime must have asan € ement the use or attempted use
of physical force, or the threatened use of adeadly weapon. For example, aconviction
for amisdemeanor violation of aprotection order will not qualify, evenif theviolation was
committed by aviolent act, if the statute does not require the use or attempted use of
physical force or the threatened use of adeadly weapon. The United States Attorney’ s
Office can assist in determining which misdemeanor convictions will qualify.

In addition, Section 922(g)(9) contain the due process requirements of counsdl and jury
trid. Absent compliance with these dements of due process, the misdemeanor conviction
will not qualify as a domestic violence conviction for purposes of Section 922(g)(9).
Moreover, aperson may be ableto possessafirearm if the conviction has been expunged
or set aside.

Transfer of Firearm to Person Convicted of Misdemeanor Crimeof Domestic Violence,
18 U.S.C. §922(d)(9)

Itisasoillega to transfer afirearm to a person convicted of a misdemeanor crime of
domestic violence. A violation of Section 922(d)(9) must be knowing. Assistancein
satisfying theknowledgerequirement isprovided by an amendment of the Brady statement
to require a purchaser of afirearm to state that he/she has not been convicted of a
misdemeanor crime of domestic violence.

Official Use Exemption, 18 U.S.C. §925

The official use exemption does not apply to Sections 922(d)(9) and 922(g)(9). This
meansthat law enforcement officers or military personnel who have been convicted of a
quaifying domestic violence misdemeanor will not be able to possess or recaive firearms
for any purpose, including the performanceof official duties. Additional questionsabout
thisstatute should be referred to the United States Attorney and/or the Alcohol, Tobacco
& Firearm Office (ATF).
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Penalties

The maximum term of imprisonment for aviolation of Sections 922(d)(8), 922(g)(8), 922
(d)(9), or 922(g)(9), is 10 years.

2.4.3 Other Relevant Statutes

Amendment of the Brady Statement, 18 U.S.C. §922(s)

The Brady statement requirements were amended as of September 30, 1996, to include
a statement that the recipient of the firearm has not been convicted in any court of a
misdemeanor crime of domestic violence. The Brady statement still does not require that
thefirearm recipient sate whether he or sheiscurrently subject to avalid protection order.
Therecipient will be compelled tofill out, a thetime of receipt of thefirearm, an ATF form
requiring certification that he or she is not subject to avalid protection order.

Right of Victim to Speak at Bail Hearing, 18 U.S.C. 82263

Thevictim of aVAWA crime hastheright, aright that need not be exercised, to be heard
a aball hearing with regard to the danger posed by the defendant. 1n addition, depending
upon the circumstances of the case, the United States Attorney’ sOffice may movefor pre-
trial detention of the defendant.

Other Victims' Rights, 42 U.S.C. §10606(b)

All federal crime victims, including a domestic violence victim, have the following rights:

. Theright to be treated with fairness and with respect for the victim’'s
dignity and privacy.

. The right to be reasonably protected from the accused offender.

. Theright to be notified of court proceedings.

. The right to be present at all public court proceedings related to the

offense, unlessthe court determinesthat testimony by the victimwould be
materially affected if the victim heard other testimony at trial.

. Theright to confer with the attorney for the Government in the case.
. Theright to restitution.
. Theright to information about the conviction, sentencing, imprisonment,

and release of the offender.

Restitution, 18 U.S.C. §2264
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InaVAWA case, the court must order restitution after conviction to reimbursethe victim
for thefull amount of losses. Theselossesinclude costsfor medical and psychological
care, physical therapy, transportation, temporary housing, child care, lost income,
attorney’ sfees, costsincurred in obtaining a civil protection order, and any other losses
suffered by thevictim asaresult of theoffense. Inaconviction under the Gun Control Act,
the Court may order restitution

2.4.4 Full Faith and Credit®’

Simply stated, full faith and credit meansthat avalid order of protection isenforceable
whereitisissued andinall other jurisdictions. Thisincludesall 50 states, Indiantribal
lands, theDidtrict of Columbig, theU.S. Virgin Idands, Puerto Rico, American Samoa, the
Northern Mariana Islands and Guam.

Full Faith and Credit Under VAWA

Under VAWA, jurisdictions must give full faith and credit to valid orders of protection
issued by other jurisdictions. Pursuant to 18 U.S.C. 82265, any protection order issued
by the court of one State or Indian tribe must be accorded full faith and credit by the court
of another State or Indian tribe.

Pursuant to subsection (b) of 18 U.S.C.8§2265,

. The court that issued the order must have had personal jurisdiction over
the parties and subject matter jurisdiction over the case; and

. The respondent must have had notice and an opportunity to be heard.

Full faith and credit helpsto protect freedom of movement by requiring the justice system
to enforce ordersof protection throughout the country. If an abuser travelsacross state
or tribal linesand violates a protection order, the abuser can be punished under the laws
of the jurisdiction where the violation occurred and also may be charged with federal
crimes.

Thefull faith and credit provisions of Nevada Law and VAWA can enable survivors of
abuse to call on law enforcement officers and the courts to enforce their orders of
protection across state or triba lines. When survivors crossjurisdictiona linesto work,
travel, or relocate, they often find themselvesin on-going danger, sincefrequently they are

Adopted from U.S. DePT OF JusTicE, AN ADVOCATE'S GUIDE To FuLL FAITH AND CREDIT FOR
ORDERS OF PROTECTION.
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pursued or stalked by their abusers. For thisreason, VAWA establishes nationwide
enforcement of orders of protection, which Nevada has incorporated into its statutes.

Thefull faith and credit provision of VAWA requires police and courtsin the enforcing
jurisdiction to treet the order asif it wereissued intheir own sate or tribe. Thismeansthat
if the abuser violatesthe order, he or she can be arrested and prosecuted if the laws of the
enforcing jurisdiction alow this type of enforcement for violations of protection orders.

Tribesdo not have crimind jurisdiction over non-Indians. Triba police do have authority
to stop, detain and transport non-Indian offendersto state or federd authoritieswho have
crimind jurisdiction over non-Indian crimes. However, sometribesusether civil lawsto
impose civil fines or orders of exclusion to escort non-Indian abusers off tribal lands.

25 RESOURCES

ADMINISTRATIVE OFFICE OF THE COURTS -
SUPREME COURT OF NEVADA
(775) 684-1700

U.S. ATTORNEY'S OFFICE
(702) 388-6336
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BUREAU OF ALCOHOL, TOBACCO & FIREARMS
(702) 388-6978
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31 INTRODUCTION

The purpose of thischapter isnot to supplant systematic law enforcement traininginissues
of domesticviolence. A number of law enforcement agenciesthroughout the State have
developed their own policies, procedures and protocols; however, thereis no uniform
procedure or policy across the State.

Much of theinformation in this Chapter was compiled by the authors of the Southern
NevadaDomestic Violence Task Force Law Enforcement Protocols(SNLEP) whichare
incorporated in their entirety as Section 3.4 of this Chapter. These protocols were drafted
by a sub-committee of the Southern Nevada Domestic Violence Task Force, which was
comprised of representatives from a number of Southern Nevada law enforcement
agencies. The sub-committee reviewed protocols produced at anationa level and gpplied
them to the needs of Nevada agencies. The work was begun by the sub-committeein
1998, and the protocols were released in 1999. The principles of the protocols were
intended to be embraced by the Southern Nevada law enforcement community.*

Whilethe Nevada statutory law contained in the protocolsis applicabl e throughout the
State, certain procedures of sub-sections of the protocolsmay not be applicablefor every
law enforcement agency. They are provided asastarting point for an agency toturntoin
creating its own protocols, and as a reference showing what other law enforcement
agenciesaredoing. Any agency which choosesto adopt the SNLEP should revise them
asrequired for locd jurisdictiond needs. The protocolsaso should beread in conjunction
with the chapter on prosecution of domestic violence incidents. It is suggested that
prosecutors and representatives of law enforcement agencies at the local level meet and
work together to adapt these protocols to their own needs.

32 OVERVIEW OF THE STATE

In addition to the SNLEP, several law enforcement agencies around the State have
established policies and procedures for domestic violenceincidents. Most recently, the
Washoe County Sheriff’ s Department adopted aDomestic Violence Policy whichwas
effective August 14, 2000. The addition, Sparks Police Department has drafted amodel
policy on Domestic Violence and Protective Orders which was being finalized asthis
Manua wasbeing written. TheLyon County Sheriff’ sDepartment in'Y erington furnished
acopy of hisdepartment’ s Policy and Proceduresin Domestic Violence Cases effective

The background information contained here was adapted from a letter from K athleen Brooks,
President of the Southern Nevada Domestic Violence Task Force, dated October 20, 1999, and from
ashort introductory section of the protocols themselves.
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April 22, 1999. The Carson City Sheriff’s Department provided their procedures,
“Handling Domestic Violenceand Domestic Battery Cases; Protective Orders Against
Domegtic Violence” The LasVegas Metropolitan Police Department provided copies of
their interna proceduresfor “Domestic Abuse and DUI Violationsby Employees” dong
with other related Domestic Violence Policies. TheNorth LasV egas Police Department
provided its Domestic Violence Incident Procedures. All of the above documents are
attached as Appendix C.

33 SUMMARY OF THE SOUTHERN NEVADA LAW ENFORCEMENT
PROTOCOLS(SNLEP) FOR RESPONSE AND INVESTIGATION OF
DOMESTIC VIOLENCE INCIDENTS

The Southern Nevada Law Enforcement Protocols (SNLEP) describe suggested
proceduresfor responseand investigation of domestic violenceincidents. Thefollowing
isan overview of the protocols:

Definitions

The SNLEP contain basic definitions related to domestic violence. Definitions of battery,
domestic violence, temporary protective orders, mitigating circumstances, and who is
considered an officer aredl included. They should be referenced not only for assistance
in using the SNLEP, but aso for the remainder of this Manual.

Authorities

The SNLEP contain five basic Nevada Revised Statutes covering domestic violence.

Potential Domestic Violence Charges

The SNLEP also list anumber of other Nevada Revised Statutes related to possible
chargesthat may arise out of adomestic violence Situation. Related statutesinclude those
dedingwith bail, kidnapping, sexud assault, falseimprisonment, harassment, salking, and
weaponscharges. Thissection, however, listsonly the statute section numbersand short
titles, and does not contain any descriptions of the statutes.
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Emergency Dispatcher Response

The SNLEP contain response protocol sfor emergency dispatchers, including dispatch of
officers, questionsto ask thevictim, and areminder about the seriousdanger involvedin
adomestic violence incident.

Patrol Officer Response and | nvestigation

ThePatrol Officer portion of the SNLEP isdivided into five sections: Enforcement of
Laws In Domestic Violence Incidents; Preliminary Investigation of Domestic Violence
Cases; Primary Aggressor Rule; Dual Arrests; and Follow-Up Investigation.

Enforcement of Laws In Domestic Violence Incidents

The SNLEP contain basicinvestigative proceduresfor patrol officersresponding to reports
of domestic violence, including applicable statutes, such as mandatory reporting
requirements. Although the statute requires a written report anytime a situation that
comprises domestic violence under the statute isinvestigated by apeace officer, some
jurisdictionsrequire that awritten report be compl eted even when the situation does not
condtitute domestic violence under the statute. Thisallows adepartment to keep accurate
statistics of responses to reported incidents of domestic violence, whether they are
substantiated by investigation or not.

Preliminary Investigation of Domestic Violence Cases

This section detail s officer actionson arrival at the scene and preliminary investigations,
including dealing with the victim, witnesses, suspect, evidence, and, if necessary, medica
treatment.

Primary Agaressor Rule

Thissection detailsthe officers' respongbility to attempt to determinewho isthe* primary
physical aggressor” in the incident.
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Dual Arrests

Thissection detailshow dud arrests, that is, arresting both partiesto theincident, while not
forbidden by statute, is discouraged.

Follow-Up Investigation

Thissection detail sthe stepsthat should betaken in afollow-up investigation to adomestic
violence incident.

Domestic Violence Advocates

The SNL EP discussthe use of domestic violence advocatesto assist victims of domestic
violence.

Investigating Harassment and Stalking Cases

The SNLEP have detailed proceduresfor the investigation of harassment and stalking
cases, including the relevant statutes, how to recognize acase of harassment or stalking,
and the actual investigation of a harassment or stalking case.

Domestic Violence and Child Witnhesses

The SNLEP discuss techniques for conducting an effective child-witness interview.

Enforcement of Restraining and Protection Orders

The SNLEP outlinethe typesof protection orders available under Nevadalaw, and details
arrest procedures for officers.

Reporting Parole and Probation Violations

The SNLEP identify the relevant statutes and Division of Parole and Probation policy
regarding paroleesand probationerswho violate the conditions of their release by domestic
violence.
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Domestic Violence with Juvenile Offenders

The SNLEP discuss domestic violence situationsin which the aggressor or victimisa
juvenile.

Officer Involved Domestic Violence Procedures

The SNLEP outline procedures for domestic violence incidentsin which a peace officer
isinvolved asan aggressor, victim, or witness, and contain sections dealing with officers
both within and from outsi de the responding agency. Thesectionisabrief overview, and
the drafters recommend that each agency develop more detailed procedures compatible
with the Peace Officer’ s Bill of Rights.

Courtesy Reports

Because a domestic violence situation may occur in another jurisdiction, the SNLEP
outlines dealing with reports by victims of incidents of domestic violence from other
jurisdictions.

Nevada Highway Patrol

Although they may not commonly deal with domestic violencesituations, it ispossiblethat
Highway Patrol Troopers will discover a domestic violence incident during the
performance of their duties. The protocolsinclude abrief summary of proceduresfor
Troopers.

Federa Domestic Violence Laws

The SNLEP discussavariety of relevant federal statutesdealing with domestic violence,
including the Violence Against Women Act and various firearms offenses. Aswith the
Nevada statutes provided earlier in the protocol s, these statutes should not be seen as all
inclusive.

91



34 SOUTHERN NEVADA DOMESTIC TASK FORCE LAW
ENFORCEMENT PROTOCOLS

INTRODUCTION

Thisprotocol isintended to assist inimplementing the coordinated response necessary to
protect the people of this region.

This protocol isnot intended to address every situation or every issue. Itisnot intended
to substitute for individua officer discretion or individual departmental policiesthat are
consistent with state law.

Thisprotocol embodiesacommitment to pursue effectiveintervention in domestic violence
incidents. It isintended to serve as a guide in promoting victim safety and abuser
accountability.

BACKGROUND

In 1998, aLaw Enforcement sub-committee of the Southern Nevada Domestic Violence
Task Forcefirst began drafting alaw enforcement protocol for the handling of domestic
violence casesin southern Nevada. The Law Enforcement sub-committee was made up
of representativesfrom variouslaw enforcement agenciesin Clark County. Thefirst draft
protocol was completed in the Summer of 1999.

DOMESTIC VIOLENCE PROTOCOL POLICY STATEMENT

Thisdocument isintended to assist police officersin handling an incident of domestic
violencefromtheinitial call through prosecution. It embodiesthe standardswhich all
agencies should meet when responding to acall of domesticviolence. By signing this
document, all agencies agree with and endorse the following principles:

. All law enforcement agencieswill respond to actsof domestic violenceas
acrime,

. Victims of domestic violence will be treated with respect and dignity and
will be given appropriate assistance by law enforcement personnel
responding to an incident of domestic violence.
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The decision to prosecute a batterer lies within the discretion of the
Digtrict Attorney and the City Attorney. Victimsdo not “presscharges’,
“drop charges’ or “prosecute” their batterers.

Law enforcement officersshall arrest batterersin al situationswherean
arrest islegally permissible for acts of domestic violence.

Training will be provided regularly to enhance law enforcement’ sresponse
to domestic violence incidents.
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FEDERAL DOMESTIC VIOLENCE LAWS AND THEIR ENFORCEMENT

DEFINITIONS

ADVOCATE

A person who speaks for or assists the victims of domestic violence. This assistance
comes in many forms: information on how to deal with the criminal justice system,
counseling, family support, and other areas also.

BATTERY
Any willful and unlawful use of force or violence upon the person of another.

DOMESTIC VIOLENCE (NRS33.018)

Occurswhen aperson commits one of the following against or upon his spouse, former
spouse, any other person to whom heisreated by blood or marriage, aperson with whom
heisor was actualy residing, a person with whom he has had or is having a dating
relationship, a person with whom he has a child in common, the minor child of those
persons or his minor child:

1. A battery
2. An assault
3. Compelling the other by force or threat of forceto perform an act from

which he hastheright to refrain or to refrain from an act, which he hasthe
right to perform.

4. A sexual assault
5. A knowing, purposeful or reckless course of conduct intended to harass
the other. Such conduct may include but is not limited to:
a stalking
b arson
C. trespassing
d. larceny
e. destruction of private property
f. carrying a conceal ed weapon without a permit
7. A false imprisonment

8. Unlawful entry of the other’ sresdenceor forcibleentry against theother’s
will if thereisareasonably foreseeablerisk of harmto the other from the
entry.

Asusadinthissection, “ dating reaionship,” meansfrequent, intimate associaionsprimarily
characterized by the expectation of affectional or sexual involvement. Theterm doesnot
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include acasua relationship or an ordinary association between personsin abusinessor
social context.

DOMESTIC VIOLENCE TEMPORARY PROTECTIVE ORDER (TPO)

An order issued by Family Court which is effective not to exceed 30 days. The order
prohibitsthe adverse party from making any contact with thevictim. Thisorder must be
served on the adverse party before an arrest can be made for violating this order. A
violation of this order is amisdemeanor crime.

DOMESTIC VIOLENCE EMERGENCY TPO (ETPO)

A protective order issued in an emergency situation, thisorder can be obtained 24 hours
aday seven daysaweek. Theorder can only be requested when a suspect isarrested and
charged with an act of Domestic Violence. The suspect is served with the order prior to
being released from custody. These ordersarevalid not to exceed 30 days. A violation
of this order is a misdemeanor crime.

DOMESTIC VIOLENCE EXTENDED PROTECTIVE ORDER
A protective order issued by family court not to exceed oneyear. A violation of thisorder
is amisdemeanor crime.

DUAL ARREST

The arrest of both parties during a domestic violence incident. Dual arrest will be
discouraged. Theofficer’ sresponshility istoidentify the primary aggressor and arrest only
that person.

MITIGATING CIRCUMSTANCES

Circumstanceswherejustice would not be served if an arrest weremade. Thisallowsfor
the RARE occas on when an arrest is not the most desirable action based on the situation
and the circumstances concerning the event.

OFFICER
Any peaceofficer employed by astate or local police department or sheriff’ soffice, in
accordance with Nevada Revised Statute NRS 169.125.

PRIMARY PHYSICAL AGGRESSOR (NRS171.137)
The person who is the most significant, rather than the first, aggressor.

PRO-ARREST POLICY

Thisrefersto the philosophical position, which prioritizesarrest over any other type of
enforcement action in regards to domestic violence cases.
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STALKING

A course of conduct that would cause a reasonable person to fed terrorized, frightened,
intimidated or harassed, and that actually causesthevictimto fee terrorized, frightened,
intimidated or harassed.

AUTHORITIESSECTION

NRS 33.060 - Notice of order to law enforcement agency; service of order; duty to
enforce order; copy of order for applicant and adverse party. Thisrequires officersto
enforce atemporary or extended order without regard to the county inwhich it wasissued.

NRS 171.137 - Arrest required for suspected battery congtituting domestic violence;
exceptions. Thisrequires officersto arrest a person who he has probable cause to believe
has committed a battery which constitutes domestic battery. Also requires officer to
determine the primary physical aggressor, if mutual battery.

NRS 171.1227 - Peace officer to submit written report concerning suspected acts of
domestic violence; copy of report to be forwarded to central repository. Officer must
make awritten report evenif no arrest ismade. Report to be forwarded to the central
repository for Nevada records of criminal records.

NRS 171.1229 - Fingerprinting of persons detained and cited for committing suspected
actsof domestic violence; fingerprintsto beforwarded to centra repository. When officer
detains person for violating any ordinance which is a misdemeanor and constitutes
domestic violence and the officer issuesacitation in lieu of taking himinto custody, not less
than onefingerprint must be taken from person and forwarded to state central repository,
unless there are already fingerprints on file.

NRS178.484 - Right to bail before conviction; exceptions, impaosition of conditions, arrest

for violation of condition. A person arrested for domestic battery can not be admitted to
bail sooner than 12 hours after his arrest.
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POTENTIAL DOMESTIC VIOLENCE CHARGES

A situation involving domestic violence may result in aviolation of one or more of the
following sections of the Nevada Revised Statutes (thislist is not all-inclusive):

NRS 33.017

NRS 33.018

NRS 33.020
NRS 33.020 (5)
NRS 33.030

NRS 33.070

NRS 33.080 (3)
NRS 33.090
NRS 33.095
NRS 33.100

NRS 125.560

NRS 171.1225
NRS171.1227

NRS 171.1229

NRS171.137

Definitions of Temporary & Extended Orders of
Protection Domestic Violence

Acts Which Constitute Domestic Violence (lists
relationships)

Temporary Protective Order Against Domestic Violence
Emergency Protective Order Against Domestic Violence
Lists Contents of Protective Orders

PoliceToMakePC Arrestsfor Violationsof Temporary
& Extended Ordersof Protectionfor Domestic Violence

Extended Protective Order Against Domestic Violence
TPO Full Faith and Credit (Federal Regulations)
DMV Central Repository

Penalties

Penalties for Violating TPO or/if Accompanied by
Physical Violence

Police to Provide Information to Victim

Police to Submit Written Report with Copy to DMV
Cited for Domestic Violence - Fingerprint and Send to
DMV

PC Arrest Required Within 24 Hours of Occurrence

Determining Primary Physical Aggressor Relationships
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NRS 178.484

NRS 199.230

NRS 199.280

NRS 199.305

NRS 199.310

NRS 200.010-030

NRS 200.320-330

NRS 200.359

NRS 200.359 (8)

NRS 200.366

NRS 200.373

NRS 200.400

NRS 200.400

NRS 200.460

NRS 200.471

NRS 200.481

NRS 200.481 (2c)

NRS 200.485

NRS 200.485 (5)

Listed/Described
Bail - Mandatory 12 Hour Hold
Dissuading a Witness from Testifying

Resisting a Public Officer

Preventing or Dissuading a Person from Reporting a

Crime

Malicious Prosecution

Murder

Kidnapping

Violation of Child Custody Rights

Removing of Child for Protection

Sexual Assault

Spousal Sexual Assault

Assault With Intent to Commit Sexual Assault
Battery With Intent to Commit Sexual Assault
False Imprisonment

Assault/Assault With a Deadly Weapon
Battery

Battery With a Deadly Weapon BWDW
Battery Constitutes Domestic Violence

Prosecuting Attorney Will Not Dismiss Case
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NRS 200.571

NRS200.5751a & 2b

NRS 200.575 3a

NRS 200.591

NRS 200.591 5a

NRS 200.591 5b

NRS 201.255

NRS 202.280

NRS 202.285

NRS 202.285

NRS 202.290

NRS 202.320

NRS 202.350

NRS 202.350

NRS 202.360

NRS 205.010-025

NRS 205.060

NRS 205.067

NRS 205.070

NRS 206.310

Harassment/Stalking

Harassment 1% & 2™ or Spousal Stalking
Aggravated Stalking

Harassment/Stalking Protection Orders

Violation of Stalking Temporary Protective Order
Violation of Stalking Extended Protective Order
Annoying Phone Calls and Threatening Phone Calls
Discharging a Firearm

Discharging a Firearm at/into a Structure
Discharging a Firearm at/into aVehicle

Aiming aFirearm in a Threatening Manner
Drawing Weapon in Threatening Manner
Carrying a Concealed Weapon Without a Permit

Carrying a Loaded Rifle, Shotgun in or on Vehicle
Where Prohibited

Ex-Felon Not to Possess a Firearm
Arson (1%, 2, 3" and 4™)
Burglary

Home Invasion

Commission of Another Crime While Committing
Burglary

Malicious Destruction of Private Property

100



NRS 207.280 False Reporting of a Crime
NRS 217.475 Domestic Violence Deaths; Team Review

NRS 707.320 Interception or Delay of Message Over
Telephone Line
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911 OPERATOR/DISPATCHER RESPONSE

A digpatcher who receives adomestic violenceincident call will dispatch officers
to every reportedincident. Thedispatcher will, whenwarranted, giveadomestic
violenceincident cdl the same priority asany other lifethreatening call and will,
whenever possible, dispatch two officersto the scene.

When speaking to avictim of domestic violence, no dispatcher or 911 operator
will discussthevictim'sdesireto " presscharges’, "drop charges', or " prosecute.”
Any comment or statement, which seeks to place the responsibility for
enforcement actions with the victim, is inappropriate.

Duringtheinitid cdl for assistance, the cal taker should ask thesequestions (not
necessarily in this order)

A.  Whereisthe emergency? What address? What apartment number?

B.  What has happened?

C.  Withwhom am | speaking?

D. Areyouthevictim? If no, are you awitness?

E. Has anyone been injured? I's an ambulance needed? What are the
injuries?

F.  Whoisthe suspect?

G.  Describe the suspect.

H. Isthe suspect present?

I.  If the suspect is not present, do you know where he/she may be?

J.  Areweaponsinvolved? If yes, what kind? Where are they located?

K.  Isthe suspect under the influence of drugs or acohol? If yes, what

substance?
L.  Arechildren present?
M.  Havethe police been to the address before? If yes, how many times?
N. Do you have aprotective order?

The safety of domestic violence victims, whether the threat of violence is
immediate or remote, should be the primary concern of 911 operators. 911
operatorswill advisethevictim to ensure his’her safety including, but not limited
to, waiting for officersat afriend'shomeor smply leaving the residenceif the
batterer returns.
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NRS 33.080: The terms and conditions of the protective order remain
enforceable, notwithstanding the acts of the parties, and may be changed only by
order of the court.

PATROL OFFICER RESPONSE/INVESTIGATION

ENFORCEMENT OF LAWSIN DOMESTIC VIOLENCE INCIDENTS:

A.

Mandatory Arrest Required: A peace officer will, whether or not a
warrant has beenissued, unlessmitigating circumstancesexist, arresta
person when he has probable cause to believe that the person to be
arrested has, within the preceding 24 hours, committed a battery upon his
spouse, former spouse, any other person to whom heisrelated by blood
or marriage, aperson withwhom heisor wasactualy residing, aperson
with whom he has had or is having adating relationship, aperson with
whom he has achild in common, the minor child of any of those persons
or hisminor child (NRS 171.137)

Felony Arrests. If an officer has reasonable cause to believe that afelony
has occurred, an arrest will be made.

Misdemeanor Arrests other than Domestic Battery: A pro-arrest policy
will beimplemented by al departmentsif thereis probable cause that any
domestic violence offense, except domestic battery, hasbeen committed
(see above). A misdemeanor arrest can be achieved in any of the
following ways:

1. Misdemeanor, other than domestic battery, committed in officer's
presence. A suspect should be arrested in the event that a
misdemeanor domestic violenceincident occursintheofficer's
presence. Such situations include, but are not limited to; an
officer's witnessing the following:

a an act of domestic violence as defined inNRS 33.018;

and
b. aviolation of protective orders.
2. Misdemeanor committed outside officer's presence. If at al

possible, adomestic violence offense should result in an arrest.
The peace officer will make awritten report with referenceto the
incident regardlessif arrest is made.
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3. Domestic violence occurs when a person commits one of the
following acts against or upon his spouse, former spouse, any
other person to whom he is related by blood or marriage, a
person with whom heisor wasactually residing, aperson with
whom he has had or his having adating reaionship, aperson with
whom he hasachild in common, the minor child of any of those
persons or his minor child:

a

b.

C.

a battery

an assault

compelling the other by force or thresat to perform an act
fromwhich hehastheright torefrain or torefrainfroman
act, which he has the right to perform;

a sexual assault

a knowing, purposeful or reckless course of conduct
intended to harassthe other. Such conduct may include,
but is not limited to:

1 stalking

2) arson

3) trespassing
4) larceny

5) destruction of private property
6) carrying a concealed weapon without a
permit
afalse imprisonment
unlawful entry of the other’ sresidence or forcible entry
againg theother’ swill if thereisareasonably foreseeable
risk of harm to the other from the entry.

Temporary/Extended Protective Orders. Pursuantto NRS33.070, every
temporary or extended order must include aprovision ordering any law
enforcement officer to arrest an adverse party if the officer has probable
cause to believe that the adverse party has violated any provision of the

order.

If alaw enforcement officer cannot verify that the adverse party was
served with a copy of the application and order, the officer will:

1 inform the adverse party of the specific terms and conditions of
the order;
2. inform the adverse party that he now has notice of the provisions
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of the order and that aviolation of the order will result in his
arrest; and

3. inform the adverse party of thelocation of the court that issued the
origina order and the hoursduring which the adverse party may
obtain a copy of the order.

E. Reporting Requirements.  Pursuant toNRS 171.1227, if apeace officer
investigates an act that constitutes domestic violence pursuant toNRS
33.018, hewill prepare and submit awritten report of hisinvestigation to
his supervisor or to another person designated by his supervisor,
regardless of whether the peace officer makes an arrest. If the peace
officer investigatesamutual battery that constitutes domestic violence
pursuant to NRS 33.018 and finds that one of the personsinvolved was
the primary physical aggressor, he will include in his report:

1 the name of the person who wasthe primary physical aggressor;
and
2. adescription of the evidence which supports his finding.

Anofficer will makeno statementsthat tend to discourage avictim from
reporting an act of domestic violence. Theexistenceof thedementsof the
crimewill bethesolefactorsthat determinethe proper method of handling
the incident.

F. Officer required to Provide Information: When investigating an act of
domestic violence, apeace officer will make agood faith effort to explain
the provisions of NRS pertaining to domestic violence and advise the
victim of all reasonable meansto prevent further abuse, including advising
said person of the availability of a shelter or other services in the
community. The officer will aso provide a person suspected of being a
victim of anact of domestic violencewith apre-printed card thet provides
them with information and laws relating to domestic violence.

NRS 171.1225

G. Locating the Suspect: If the suspect has|eft the scene prior to the officer's
arrival, al reasonabl e efforts should be made to locate the suspect and
make arrest within a 24-hour time frame.

. PRELIMINARY INVESTIGATION OF DOMESTIC VIOLENCE CASES

Officers arriving at a domestic violence scene should conduct a thorough
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investigation and submit reportsof al incidentsof domestic violence and crimes
related to domestic violence. These stepsshould not be considered dll inclusive of
actions taken at the scene, but considered guidelines.

A.

Arrival at Scene:

NooaswWDRE

Determine location and condition of victim

Determine if suspect is still at scene

Determine if any weapon isinvolved

Determine what, if any, crime has occurred

Summon ambulance if injuries require

Separate the victim, suspects and witnesses

Prevent communication between the parties.
Thisindudesremoving victim and witnessesfrom suspect'sline of
sight and range of hearing.

Preliminary Investigations:

1.

Determine primary aggressor. (NRS 171.137) The "primary
aggressor” isthe person determined to be the most significant,
rather than the first aggressor.

Interview victim and witnesses separately, including any children
who may have witnessed theincident or any prior incidents. An
officer will make no statements that tend to discourage avictim
from reporting an act of domestic violence.

a Victim: Note and document the following:

1 Note the victim's physical condition, including
a) any injuries--describe in detalil.
Determine if medical treatment is
necessary and seek appropriate care
b) torn clothing
C) smeared makeup
2) Note the victim's emotional condition
3) Document any evidence of substance/chemicd
abuse by victim
4) Determine victim's relationship to suspect
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5)

6)
7)

8)

9)

Conduct alethdity assessment by consderingthe
following factors:

. Isthere a history of abuse?

. Does the suspect have obsessive or
possessive thoughts?

. Has the suspect threatened to kill the
victim?

. Does the suspect feel betrayed by the
victim?

. Isthe victim attempting to separate from
the suspect?

. Havetherebeen prior callsto the police?

. Isthereincreasing drug or alcohol use by
the suspect?

. What isthe prior crimina history of the
suspect?

. |'s the suspect depressed?

. Does the suspect have specific
"fantasies’ of homicide or suicide?

. Does the suspect have access to or a
fascination with weapons?

. Has the suspect abused animal s/pets?

. Has the suspect demonstrated rage or

hogtile behavior toward police or others?

. Has there been an increase in the
frequency or severity of the abuse?
(documented or not)

. Has the suspect been violent toward
children?

Record any spontaneous statements of thevictim

Obtain emergency contacts, telephone numbers,

and pager numbers for the victim

Determineif therewas strangulation involved and

ask the questions contained in Appendix A.

Strangulation cases should beeva uated asfelony

incidents.

Note any statements made by suspect to victim

during incident.
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Witnesses:

1) Interview all witnesses separately and record
names, addresses, phone numbers and
emergency contacts.

2) List the names and ages of children present.

3) Interview all children pursuant to protocol.

4) Record names and addresses of emergency
personnel.

5) Interview neighbors (ear-witnesses).

6) Determine from witnessesif they are aware of a
history of abuse.

Suspect:

1 Describe suspect's location on arrival.

2) Describe suspect's physical condition.

3) Describe suspect's emotional condition.

4) Document evidence of substance/chemica abuse
by suspect, conduct examination and add charge
if appropriate.

5) Record spontaneous statements.

6) Document, describeand photograph any injuries.

7) Mirandize after arrest; obtain rights waiver.

8) Interview suspect.

Evidence:

1 Describe crime scene. Note signs indicating
struggle such as overturned furniture, hair that has
been pulled out, blood, broken fingernails, holes
in walls, damaged telephones, etc.

2) Photograph crime scene if applicable.

3) Determineif firearms or other deadly weapons
are present.

4) Ensure that victim's and suspect'sinjuries are
photographed clearly.

5) Impound and photograph al weaponsand other

evidenceincluding al instrumentalities of the
crime (i.e. belts, phone cords, hangers, gascans,
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lighters, broken lamps, etc.).

e Medical Treatment: (if necessary)

1) Trangport or have victim transported to hospital .

2) Obtain names, addresses and tel ephone numbers
of ambulanceor paramedic personnd treating the
victim.

3) Document complaints of pain and injuries.

4) Obtain signed medical release from victim.

5) Obtain copy of medicd trestment formincluding
doctor's name, address and tel ephone number.

6) Interview treating physician and confirm nature
and severity of injuries.

7) Determineif victim made statementsto treating
personnel regarding injury, incident or prior
abuse.

8) Document al information.

f. Completing Crime Report: Maintain objectivity in

reporting. Avoid persona opinionsregarding comments
from victim/suspect.

1)
2)

3)

4)
5)

Ensurethat elementsof al involved crimesare
included in report.

Document any injuriesvictim has sustained on
DV Supplemental form. (see attachment.)
Make sure the victim was photographed. If a
Polaroid camera was used, make sure the
photographs clearly depict the injury or any
object photographed. Photograph all children
present, and the crime scene, if appropriate.
Document all evidence collected.

Document, in detail, any past history of physica
violence. Describe the nature of the violence and
whether it was reported or unreported.

3. Victim's Rights/Officer’s Duty to Advise: Give victim the
information required in NRS 171.1225 contained on a pre-

printed card.
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a The decision to prosecute is made by the District
Attorney or the City Attorney. Thevictim and suspect
should be advised that he/she has no control over the
decision to prosecute.

b. Verify and enforce court issued protective orders.

C. Exercisereasonable carefor the safety of the officersand
parties involved. No provision of this protocol will
supersede that responsibility.

Bail Issues: Consder requesting abail enhancement in Situations
wheretheamount lised in the ball scheduleisinsufficient to ensure
the victim's safety.

1. PRIMARY AGGRESSOR RULE

A.

record);

and

Per NRS 171.137, the officer will, in the event of mutua battery, make
reasonabl e efforts to determine which person wasthe“primary physica
aggressor.” |If the officer can determine which person wasthe primary
physical aggressor involved in the incident, the peace officer is not
required to arrest any other person believed to have committed a battery
during the incident. In determining whether a person is the primary
physical aggressor, the peace officer will consider:

1.

2.
3.

prior domestic violence involving either person (i.e. SCOPE

the rdaive severity of injuriesinflicted upon the personsinvolved,
the potential for future injury;
whether one of the aleged beatterieswas committed in saf-defense;

any other factor that may help the peace officer decide which
person was the primary physical aggressor.

Other factors law enforcement personnel should consider:

oSOuhkwhNE

Height/weight of the parties
Criminal history

Level of violence
Corroborating witnesses
Demeanor

Use of acohol/drugs
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7. Offensve/defensveinjuries(injuriescond stent with explanation)
8. Seriousness of injuries

9. Corroborating evidence

10. Presence of fear

11. Existing court orders.

12. 911 reporting party

13. Injuries consistent with explanation

V. DUAL ARRESTS

Dua arrestswill be discouraged but are not prohibited per NRS 171.137. Itistheduty
of the law enforcement personnel to identify and arrest only the “primary physical
aggressor.” It isthe purpose of this countywide protocol to encourage all agenciesto
adhereto theintent of thismandate and refrain from making dual/mutual arrests. Dual
arrests should be the extreme exception and should only be utilized asalast resort when
all other investigative effortsfail. It may bethe policy of individual law enforcement
agenciesto adopt apolicy encouraging arresting officersto contact their supervisor prior
to making such an arrest.

V. FOLLOW-UP INVESTIGATION
A. All domestic violencereports prepared pursuant to NRS 171.1227 will
be reviewed for completeness and for any follow-up investigation as

needed.

1 "Investigative personnel” refers to a detective, investigative
speciaist, or other designated law enforcement personnel.

2. Investigative personnd receiving domestic violencerelated crime
and arrest reports will process them in the same manner as al
other criminal violations.

B. Follow-up investigations should consist of the following steps:

1. Review patrol reports and determine whether all steps outlined

above were completed. If patrol officer failed to complete any of

the above, make sure the work is compl eted.

2. Re-interview the victim, witnesses and children.
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report.

Do not simply "confirm" what isin the patrol officer's

Interview thevictim or witnessin detail and document the
information received in your follow-up report.
Whenever possible, interview the victim in person.
Obtain subsequent photographs of thevictim evenif the
patrol officer took photographs.

Obtain copies of medical reportsif available.

If appropriate, obtain a copy of the 911 tape and the
printout involving the original call for assistance.
Locate and interview other corroborating witnesses (such
as neighbors) who may have heard the incident, yet had
not become involved.

Inform the victim and witnesses of the status of the case
and the intended referral to the District Attorney or the
City Attorney.

Record the names, addresses and tel ephone numbers of
aternate means of contact for the victim, which isnot for
public dissemination, who will know of her/his
wheregboutsat al times during and after the investigation.
Conduct acomplete criminal history of the suspect and
attach it to the investigator's report

Interview the suspect unless he has requested counsal.

DOMESTIC VIOLENCE ADVOCATES

Contact may beinitiated by direct referral from police, acommunity agency or the
Victim Information Guide, distributed when apolicereport isinitiated. Victim
Advocates may aso initiate contact from Domestic Violence reporting forms
generally within 72 hours of the report.

A.

Advocatewill interview thevictim ether on the telephone or in personto
determinethe rel ationship between the parties, to assessthe situation for
lethality and to determine victim need.

Based upon information provided in the report and by the victim, the
Advocatewill develop anindividualized safety plan and make gppropriate
referralswhich may include contact with the Temporary Protective Office,
ashelter, social services and/or medical and mental
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health services. Referrals may also include law enforcement, the
prosecutors office and Nevada State Victims of Crime Compensation (to
assist with medical costs not covered by insurance).

C. Additional services provided may include emergency transportation to
crimind justice related and medica gppointments, court accompaniment,
ass stance with protective order and compensation paperwork in thefield
and hospital accompaniment. Priority inthefieldisgiventothosevictims
who are elderly and/or temporarily disabled. Bus tokens are aso
provided to assist victims with emergency transportation needs.
Advocatesmay also arrangefor resdentia and vehiclelock replacement
when there are no other financid resources availableto thevictim. The
Advocate acts as alia son between the victim and law enforcement, the
courts and other related agencies. In some cases that may include
interaction with alandlord and/or employer to increaseleve of safety and
credibility tothevictim’s need for support and understanding whileinthe
midst of adomestic crisis.

Advocatesaredso trained to provide post-certified ingtruction to law enforcement
aswell asto community and civic groups. Advocatesinstruct bothin training
academiesand at in-service classes. They aso participatein various community
organizations and associations, which deal with victim issues.

INVESTIGATING HARASSMENT AND STALKING CASES

HARASSMENT/STALKING DEFINED:

NRS 200.575 defines stalking as. "A person who, without lawful authority,
willfully or maliciously engages in a course of conduct that would cause a
reasonablepersontofed terrorized, frightened, intimidated or harassed, and that
actudly causesthevictim to fed terrorized, frightened, intimidated or harassed,
commits the crime of stalking.”

NRS 200.571 defines harassment as. “A person is guilty of harassment if: (A)
Without lawful authority, the person knowingly threatens: (1) to cause bodily
injury in the future to the person threatened or to any other person; (2) to cause
physical damage to the property of another person; (3) to subject the person
threatened or any other person to physical confinement or restraint; or (4) to do
any act whichisintended to substantialy harm the person threatened or any other
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person with respect to his physical or menta health or safety; and (B) The person
by wordsor conduct placesthe person receiving thethreat in reasonable fear that
the threat will be carried out.”

. RECOGNIZING THE HARASSMENT/STALKING CASE

Anytimeavictim reports any type of "harassing” behavior, the responding officer
should be thinking about the possibility of stalking. Additiona inquiry must be
made to determine whether thisis an isolated incident or repeated conduct.

1. INVESTIGATING THE HARASSMENT/STALKING CASE
There are two parts to any harassment/stalking investigation:

» Assessing the Stalker
» Gathering evidence (corroboration)

A. Assessing the Stalker:

Itisvita that theinvestigator learns as much as possible about the stalker
and his’her method of operation. The investigator must assess the
potential threat posed by a suspect. Information that should be
documented includes:

Any prior threats made.

Any actual pursuit or following of the victim.

Any history of violence against the victim or others.

Any information regarding the suspect's tendency towards
emotional outburst or rage.

Prior history of mental illness.

Substance abuse problems.

Possession or knowledge of or fascination with weapons.
Any history of TPO/EPO violations.

Suspect's prior criminal history and/or prior contacts with law
enforcement.

AwbdpE
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B. Gathering Evidence (Proof) of the Stalking Conduct:
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Search Warrants: Itemsto look for when serving warrantsinclude

but are not limited to:

a Photographs of the victim.

C. Photos, diagrams, or drawings of the victim's home or
workplace.

d. Writings, logs or diaries kept by the suspect that describe
hisgtaking activitiesor thoughtsfantasesabout thevictim
or other victims,

e. Personal items belonging to the victim.

f. Video or audiotapes that might have information
concerning the stalking, such as surveillance footage.

0. Booksdescribing stalking techniques or having subject
matter dealing with stalking, harassment or violence.

h. Any equipment that appearsto have been used to "stalk”
the victim, such as cameras, binoculars, video recorders,
computers, digital imaging, etc.

ltemsfromtheVictim: Seizeany tangibleitemsof evidencefrom
the victim that substantiate the stalking behavior such as:

a Any taped phone messages.

b. Any letters or notes written by the suspect to the victim.
C Any objects sent to or left for the victim.

d Any "Caller ID" telephone records.

Obtaining Corroboration: Corroborative evidenceiscrucia for
asuccessful prosecution for stalking. Investigators should:
a Photograph any items vandalized, damaged, written on,

efc.

b. Check for fingerprints on vandalized items or other
objects sent to or left for the victim.

C. Advise the victim to put atrap on her phone.

d. Obtain phone records from the victim and suspect's
residence.

e Have the victim obtain a telephone answering machine.

f. For any incident of harassment, determine whether

witnesses were present and interview them.

0. Research suspect's whereabouts during times of aleged
actsto deter "alibi" defenses.

h. Consider surveillance in serious cases.
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Proof of Victim's State of Mind: The crime of stalking requires

that the victim fed terrorized, frightened, intimidated or harassed

because of the stalker's conduct. Investigators must document

any evidence of the victim's response to the harassment. For

example, hasthe victim:

a Moved to a new location or obtained a new phone
number?

b. Put atrap on the phone?

Toldfriends, family, co-workersor building security of

the harassment?

Given photos of suspect to security?

Asked to be escorted to the parking lot and work site?

Changed work schedule or route to work?

Stopped visiting place previously frequented?

Taken a self-defense course?

Purchased pepper spray or agun?

Installed an alarm system?

Seen a counselor or therapist?

Hasthe victim obtained an Emergency Protective Order

or Temporary Restraining Order?

m. Has the victim moved to a shelter?

n. Isthe victim staying with afriend?

o
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Suspect Interview: Suspect interviews can be extremely

important in assessing the dangerousness of the suspect andin

obtaining information that will ultimately help prove astalking
case.

a Video tape the interview whenever possible. Body
language, gestures, voice tone, eye contact, etc. are
important aspects in evaluating the stalker.

b. Research the suspect's background before theinterview.
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C. Gather as much information as possible about the
suspect's thinking, behavior patterns, and activities
regarding the victim.

d. CAVEAT: Beawarethat in some cases, interviewing the
suspect may serveto intengfy hisinterest in the victim.
Precautions must betaken whenever asuspect interview
takes place.

6. Police/Prosecutor Procedures: Investigatorsassigned astalking
case should contact the District Attorney/City Attorney at the
earliest practical opportunity. Timeisof theessencein evauating
agtalking case. Because of the particular dynamicsof stalkers, it
isaways advisable not to arrest until it isclear the evidenceis
sufficient for prosecution. A stalker who isarrested but quickly
released for lack of evidence may be "empowered" and thus
increase the risk to the victim.

DOMESTIC VIOLENCE AND CHILD WITNESSES

Often there are children in the homes where domestic violence occurs. It is the
responsibility of the responding officer tointerview al witnesses, including the children
present in the home. Sometimes the children may not be physically present in the room
where the domestic violence takes place; however, they should till be interviewed to
determineif they heard or had knowledge of the current incident, aswell as of any prior
incidents.

BASIC GUIDELINE FOR THE CHILD-WITNESSINTERVIEW
l. Separate the children from the suspect and victim.
1. Interview each child individually.
1. Ask simple, open-ended questions:
What happened? (hitting, yelling, etc.)
Who was there? (mommy, daddy, etc.)
Did anyone get hurt? (get description of injury "owie")

Who did the hurting? (mommy, daddy, both, etc.)
What wasmommy/daddy hurt with? (description of mechanism, figt, belt,

moowz
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etc.)

—Iem

When did it happen? (day, night, etc.)

Where did it happen? (location in the house)

Has it happened before? (if yes, document frequency)
Areyou hurt? (If yes, refer to child victim/witness protocol)

IV.  When interviewing children, these basic technigques should be applied:

A. Try to establish arapport with the child. Let the child know they are not
at fault.

B. Uses nglesentences(compound questionswill confuseyoung children).

C. Use simple words.

D. Keep your voice inflection non-judgmental.

E. Try to lower your profile (do not "tower" over the child; try to St level with
the child).

F. For more details, refer to the Child Victim/Witness Protocol.

G. When an arrest ismade, explain to the child that they are not responsible,
at fault or to blame.

V. In acasewhere domestic violenceresultsin ahomicideor attempted homicide, dl
childrenliving in the home should beinterviewed as soon as possible by atrained
investigator.

VI.  Recordthe child'sage and parent or guardian's name and address so that the child
may be subpoenaed to court if necessary.

VII.  If thedtuation dictates, acopy of the report will be forwarded to Child Protective
Services.

It should be noted that according to the statitics, children living in homeswhere domestic
violenceisprevaent run agreater risk of becoming victimto physical and sexua abuse.
Thisrisk should be taken into consideration when interviewing the domestic violence
child/witness. In acasewherethe child/witness discloses abuse or molestation, the case
should be investigated accordingly.

ENFORCEMENT OF RESTRAINING AND PROTECTIVE ORDERS

l. INTRODUCTION

In the State of Nevada, there are laws regarding Protective Orders that can be
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issued when aperson hasreasonto fear for hisher safety. Protective Ordersare
issued through the courts and are free of charge. The victim/plaintiff must
compl ete an gpplication documenting eventsthat causethemto befearful for their
safety or the safety of their minor children.

A.

Itisthe genera policy of thisprovision that an arrest will be made when
there is a violation of atemporary or extended order for protection
reference domestic violence, restraining order or stalking/harassment
order.

Thereare severd typesof ordersfor protection that victims may apply for.

All orders have basic “rules’ outlined to them.

1 Serves as an eviction notice.

2. Advisesadverse party to stay away from victim’ shome, work or
other premises that the victim or minor children frequent.

3. Are ordered to stay away from children’s school.

May not use athird party to contact victim.

5. Orders suspect not to threaten, harass and/or physicaly injure
victim/children.

6. Cannot contact victim by phone or mail.

»

. TYPESOF PROTECTIVE ORDERS

A.

Emergency Temporary Protective Order (ETPO)

Thistype of order against domestic violenceisavailableto victims 24
hoursaday when the suspect has been arrested for adomestic violence
related crime. Thisorder is obtained by telephone through Safe Nest, the
domestic crisis program (702) 646-4981. This information is also
availableto victimson thedomestic violence bluecards. The suspect will
be served with notice prior to release from custody. Both parties are
required to appear in court at an established time within one week of the
date of issue. Thereisno fee associated with this order.

1. Valid from 3 to 30 days.

2. Served upon the adverse party when being released from jail.

3. Providesfor aone-time provision to request officersto stand by
while suspect gathers personal property from house.
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4, If officer has probable cause to believe that suspect violated
order, officerscan make an arrest even if committed outside of
officer’s presence.

5. Violation is a misdemeanor.

Temporary Protective Order (TPO)

A temporary order for protection against domestic violence may be
granted without noticeto theadverse party. Itisgenerdly validfor thirty
daysor until the scheduled court appearance indicated on the back side
of theorder. Applications must be completed in person a the Temporary
Protective Order Office, Family Court Complex, Room 54, 601 North
Pecos between the hours of 9:00 am. and 4:00 p.m. Monday through
Friday (except holidays). These ordersdo not have afee associated with
them. The violation of any domestic violence protective order is a
misdemeanor.

1. Valid up to 30 days. A hearing is automatically scheduled
regarding theissuance of an Extended TPO prior to the expiration
date of the temporary TPO.

2. Granted with or without a hearing. The application isused as
basisfor granting.

3. Provides aprovision for officers to standby for a move out.

4, Officerscan make an arrest for violations that did not occur in
their presence with probable cause.

5. Valid only upon service to the adverse party.

6. Violation is a misdemeanor.

Extended Protective Order (EPO)

An extended order for protection against domestic violence may only be
granted after notice to the adverse party. 1t is effective for amaximum of
one year asindicated on the order itself. Extended ordersareissued at
the court hearing prior to the expiration of the temporary order.

Valid for up to ayear.

Granted only with a hearing.

Provides same provision for amove out.

Officers can make an arrest with probable cause that did not
occur in their presence.

5. Valid upon service to the adverse party.

A owbdpE
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6. Violation is a misdemeanor.
Civil Restraining Order

A restraining order may be obtained for relief regardlessof therelationship
between thetwo parties. Thereisafiling fee associated with thisorder.
It can be completed by an attorney or by an individual who obtainsthe
necessary paperwork from the local law library.

Temporary Stalking/Harassment Order (TSHO)

Thisorder isgranted to victimsrequesting relief regardless of the nature
of their relationship with the suspect. The victim must file acrime report
demondtrating aseries of events. Justice Court issuesthese orders. There
isno feeassociated with thisorder. Initialy, atemporary order will be
issued for up to thirty days. The violation of a Temporary
Stalking/Harassment Order isagross misdemeanor, per NRS200.591.

Extended Stalking/Harassment Order (ESHO)

Per NRS 200.591, thisorder isalso granted to victimsrequesting reli ef
regardiessof thenature of their relationship with thesuspect. Anextended
order may beissued only after noticeto the adverse party and ahearing
on the petition. Oncetheorder has been extended for up to one year the
charge for any violation isafelony.

1. ARREST PROCEDURES

A.

Domestic Violence Orders of Protection (NRS 33.070)

Every Domestic Violence temporary or extended orders of protection
must include aprovision ordering any law enforcement officer toarrest an
adverse party if the officer has probable causeto believethat the adverse
party has violated any provision of the order.
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Stalking/Harassment Orders (NRS 200.591)

Every stalking/harassment order must contain awarning that viol ation of
the order subjects the person to immediate arrest.

An officer respondsto asituation and determinesthe existence of avaid
gtaking/harassment, restraining or Domestic Violence protection order by
contacting Police Records Section and/or checking the SCOPE record of
the adverse party. Thedate onthe end of the notification linein SCOPE
isthe expiration date.

1.

The officer attempts to verify that the adverse party has been
served with acopy of theorder. If verified, theofficer arreststhe
subject for violation of the order.

If verification cannot be made:

a. Advises adverse party of the specific terms of the order.

b. Advises him/her that he/she now has notice and further
violation will result in arrest.

c. Completes Proof of Service form and forward to issuing
court.

d. NotifiesPolice Records or Dispatch of service so appropriate
entry can be made into SCOPE.

When an officer isdispatched to acal in which there has been an
alleged violation of a temporary or extended restraining or
protection order in adomestic situation (a misdemeanor) or a
violation of astalking/harassment order (agrossmisdemeanor)
and the suspect is“goneon ariva”, acrime report must be taken
if the situation dictates (i.e. corroborating witnesses, property
damage, judified belief of sugpect’simminent return or aviolation
of the order for which the suspect could be prosecuted). The
responding officer will take thereport in thefield ensuring that
witness statements are obtai ned whenever possible (necessary for
consideration by the City or District Attorney’s Office).

The officer taking the report must then advise the victim that the

crime report will be submitted to the City Attorney, District
Attorney or Detective Bureau.
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REPORTING VIOLATIONS OF PROBATION TO THE COURT AND

VIOLATIONS OF PAROLE TO THE PAROLE BOARD

AUTHORITY

A.

NRS 289.180 (a & b) authorizes and designates parole and probation
officersassworn peace officerswith full arrest powersinthe performance
of their duties.

NRS 176A.500 (3) authorizes probation officersto arrest probationers
who violate the termsand conditions of the probation order. Probationers
will be arrested and brought back before the sentencing Court of Record
for al violations involving Domestic Violence.

NRS 213.151 (3) authorizes parole officersto arrest paroleeswho violate
the terms and conditions of their parole agreement. Parolees will be
arrested and brought back before the Parole Board for al violations
involving Domestic Violence.

POLICY: DOMESTIC VIOLENCE CASES

A.

Dueto the violent nature of Domestic Violence cases, the Division of
Parole and Probation maintains a“zero tolerance” policy inregardsto
parolees and probationers committing the crime of Domestic Violence.
A mandatory arrest will be effected for all probationers or parolees
identified asthe aggressor in Domestic Violenceincidents. A Paroleor
Probation “no bail” hold will be placed on those already in custody.

Thefollowing violationswill be promptly reported to the Court or Parole
Board in accordance with Division Policy and Procedure:

1 All felony and misdemeanor arrests for Domestic Violence.

2. All convictions arising out of said arrests.

3. Associ ation/contact with aspecific person(s) when ordered not
to do so by the Court or Parole Board.

4. Threats of, or actual acts of violence. Documentation such as

arrest reportsare required, or if theincident is not reported to law
enforcement, victim's statements will suffice.

123



5. All violations of restraining orders or TPO’ swhether emergency,
temporary or extended.

DOMESTIC VIOLENCE WITH JUVENILE OFFENDERS

JURISDICTION

Domedtic violence offenses such asDomestic Battery NRS 200.485 apply equally
tojuvenile offenders. When ajuvenilecommitsany crimewithin the state, the
Juvenile Court hasjurisdiction over the minor and the Didrict Attorney'sOfficeis
responsible for the prosecution of those cases.

POLICE RESPONSE

A. Arrest: Mandatory arrest policiesequally apply to " domestic violence"
caseswhere ajuvenileisthe offender. When ajuvenileisincarcerated,
thereisno bail. Thejuvenilewill stay in Juvenile Hall for aminimum of
twelve (12) hours as required by NRS 178.484 until he or she is
arraigned.

B. Victim Information: Asin any other Domestic Battery case, the victim
must be provided with apre-printed card outlining information and laws
relating to Domestic Violence NRS 171.1225.

PROTECTIVE ORDERSFOR TEENS

If ajuvenile wishesto obtain a Protective Order againgt an abusive partner, they

will haveto have aparent or guardian with them when applying at Family Court.

Emergency Protective Ordersare also availableto teen victimswith aparent’s

approval.

PROSECUTION

The Clark County District Attorney’ s Juvenile Division prosecutes ajuvenile
arrested for a Domestic Violence offence.
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V. DIVERSION

When diverting or sentencing ajuvenile offender inaDomestic Violence case, the
following conditions are encouraged: batterer's counseling, protective orders,
weapon restrictions, drug and/or acohol treatment, drug testing, and frequent
review hearings.

OFFICER INVOLVED DOMESTIC VIOLENCE PROCEDURES

Domestic violenceisauniversa problem that affects peoplefrom dl waksof life. Police
officersarenot immune. No person, because of hisor her occupation, should be exempt
from the application of thelaws concerning domestic violence. When respondingtoa
domestic violence call involving another officer, the following procedures are
recommended:

INVESTIGATIONS INVOLVING OFFICERS FROM OTHER

AGENCIES

A. Crimind investigations of domedtic violenceinvolving peace officersfrom
any agency should require asupervisor to respond. For the purpose of
thisinvestigative policy, peace officersinclude those described in NRS
289.150 and their equivalent from Federal or out-of-state employers.

B. These cases will be handled according to Domestic Violence laws,
departmentd palicies, thisprotocol, and the Peace Officer's Bill of Rights.

C. A supervisor from the arresting or investigating agency will notify the
agency who employs the officer as soon as possible.

. INVESTIGATIONSINVOLVING OFFICERSWITHIN AGENCY

A. These investigations will be handled according to Domestic Violence
Laws, Departmental policies, and this protocol.
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B. These are guidelines only. Each agency should develop and follow
specific Department Policiesand Proceduresregarding Officer Involved
Domestic Violence consistent with the Peace Officer's Bill of Rights.

COURTESY REPORTS
Occasondly avictim is unable to make acrime report in the jurisdiction where the crime

occurred. Under such circumstances, an officer from the jurisdiction where the crime
occurred should respond to where the victim isand conduct the investigation, if available.

POLICE RESPONSE TO OUT OF JURISDICTION CRIMES

If the responding agency determines that the abuse took place in another
jurisdiction, within the last 24 hours, the following procedures are encouraged:

A. Attempt to contact the agency where the crime occurred.

B. Ascertainif theagency will send officersto conduct aninvestigationina
timely manner.

C. While waiting for the responding officers from the jurisdiction where the
crime occurred, be prepared to provide a supplemental report to
document anything the officer witnessed first hand.

1 Actions of the victim or suspect in the officer's presence.
2. Statements made by the victim or suspect in the officer's
presence.
3. Demeanor of the victim or suspect.
D. If an officer fromthejurisdiction wherethe crime occurred isunavailable,

prepare a " courtesy" report.

1 The "courtesy" report should meet the same standards as any
crimereport investigated by that jurisdiction.

2. Please use the DV Supplemental report form, as well.

3. An effort should be made to recover any relevant evidence
including photographs of the injuries.

4, Upon completion of the investigation, a case number should be
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assigned to the case to meet the reporting requirements set forth
inNRS 171.1227.

5. It must be clearly noted that this is a courtesy report and to
forward to appropriate agency.

. COMPLETED COURTESY REPORT

The quicker an Investigator can contact avictim, the better chance theinvestigator
will haveinfinding avictimwhowill cooperateinthefollow-up investigation. To
fecilitate this, itisimportant that the completed report reach the Investigative Unit
responsible to investigate thisincident as quickly as possible.

NEVADA HIGHWAY PATROL

If asworn member of the Nevada Highway Patrol (NHP) determines that a domestic
violenceincident has occurred, thelaw enforcement agency with investigativejurisdiction
will be notified and requested to respond to conduct the investigation.

l. NHP officerswill assst theresponding officer uponarriva, if needed or requested.
Thisincludes not only officer safety requests but for assistance in follow-up
investigation if necessary.

1. If the law enforcement agency is unable to respond, NHP officers will:

A. Initiate investigation

B. Complete all follow-up that requires immediate action

C Forward dl corresponding documentation from the investigation to the law
enforcement agency of jurisdiction pursuant to the gui delines established
in this protocol under "Courtesy Reports.”
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THE FEDERAL DOMESTIC VIOLENCE LAWSAND THE
ENFORCEMENT OF THESE LAWS

In 1994, the Congress of the United States, as part of the Crime Bill, enacted legidation
empowering thefederal government to participatein thefight against domestic violence.
Thislegidation, called the Violence Against Women Act (VAWA) is outlined below.

THE VIOLENCE AGAINST WOMEN ACT

A. Interstate Travel to Commit Domestic Violence
18 U.S.C. 82261

1. 18 U.S.C. §2261(a)(1)

ItisaFedera crimefor aperson to travel interstate (or leave or
enter Indian country) with theintent to injure, harassor intimidate
that person'sintimate partner whenin the course of or asaresult
of such travel the defendant intentionally commitsaviolent crime
and thereby causesbodily injury. Thelaw requires specificintent
to commit domestic violence at thetime of interstate travel. The
term "intimate partner" includes aspouse, aformer spouse, apast
or present cohabitant (as long as the parties cohabited as
gpouses), and parents of achild in common. Theintimate partner
definition does not include agirlfriend or boyfriend with whom the
defendant has not resided unless protected by state law. There
must be bodily injury for prosecution under this statute.

2. 18 U.S.C. §2261(a)(2)
It isalso aFedera crimeto cause an intimate partner to cross
statelines (or leave or enter Indian country) by force, coercion,
duress or fraud during which or as aresult of which, thereis
bodily harm to the victim. This subsection does not require a
showing of specific intent to cause the spouse or intimate partner
to travel interstate. It does, however, require proof that the
interstatetravel resulted fromforce, coercion, duressor fraud. As
insubsection 2261(8)(1), thedefendant must intentionaly commit
acrime of violence during the course of or asaresult of thetravel
and there must be bodily injury to the spouse or intimate partner.
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Interstate Stalking
18 U.S.C. 82261A

Asof September 23, 1996, it isaFedera crimeto crossadate linewith
the intent to injure or harass another person, if in the course of or asa
result of suchtravel, the defendant places such person in reasonable fear
of the death of, or seriousbodily injury to, that person or amember of that
person'simmediate family. Thelaw requires specificintent to violatethis
subsection at thetime of interstate travel. "Immediate family" includesa
spouse, parent, sibling, child or any other person living in the same
household and related by blood or marriage. Itisaso aFederd crimeto
"gstalk," asitisdefined in Section 2261A, within the special or maritime
jurisdiction of the United States. Thisincludes Indian reservations and
military bases.

Interstate Travel to Violate an Order of Protection
18 U.S.C. §2262

1. 18 U.S.C. §2262(a)(1)

Thislaw prohibitsinterstate travel (or travel into and out of Indian
country) with intent to violate avaid protection order that forbids
crediblethreatsof violence, repeated harassment, or bodily injury.
To establish aviolation of this statute, the Government must
demonstrate that a person had the specific intent to violate the
protection order a thetime of interstate travel and that aviolation
actually occurred. This statute does not require an intimate
partner relationship - dthough this relationship may be required by
the state or other governmental body issuing the order - nor does
it require bodily injury.

2. 18 U.S.C. §2262(a)(2)
It isalso aFederd crimeto cause aspouse or intimate partner to
cross state lines (or leave or enter Indian country) by force,
coercion, duress or fraud during which or as aresult of which,
thereisbodily harmto thevictim in violation of avalid order of
protection. Thissubsection doesnot requireashowing of specific
intent to cause the spouse or intimate partner to travel interstate.
It does, however, require proof that the interstate travel resulted
fromforce, coercion, duressor fraud. The Government must also
prove that aperson intentionally injured an intimate partner in
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violation of aprotection order during the course of or aresult of
the forced or coercive travel.

This subsection, unlike corollary Section 2262(a)(1), requires an intimate relationship
between the parties.

. FIREARM OFFENSES

A.

Possession of Firearm While Subject to Order of Protection
18 U.S.C. §922(g)(8)

Itisillegal for aperson to possess afirearm while subject to a court order
restraining such personfrom harassng, stalking, or threatening anintimate
partner or thechild of anintimate partner. The protection order must have
been issued following an evidentiary hearing asto which the defendant had
notice and an opportunity to appear. The protection order must also
include aspecific finding that the defendant represents a credible threeat to
the physical safety of the victim, or must include an explicit prohibition
againg the use of force that would reasonably be expected to causeinjury.

Transfer of Firearm to Person Subject to Order of Protection
18 U.S.C. §922(d)(8)

Itisillega totransfer afirearm to a person subject to acourt order that
restrainssuch person from harassing, stalking, or threstening an intimate
partner or the child of an intimate partner. A violation of Section
922(d)(8) must be knowing.

Official Use Exemption
18 U.S.C. 8925

Theredtrictionsof Sections922(d)(8) and (g)(8) do not apply to firearms
issued by governmentd agenciesto alaw enforcement officer or military
personnel so long asthe officer or military personnd ison duty. Persond
firearmsdo not fal within thisexemption nor may these personnel possess
officially issued firearms when off duty.

Possession of Firearm After Conviction of Misdemeanor
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Crime of Domestic Violence, 18 U.S.C. §922(g)(9)

As of September 30, 1996, it is illegal to possess a firearm after
conviction of amisdemeanor crime of domestic violence. This prohibition
appliesto personsconvicted of such misdemeanorsat any time, evenif the
conviction occurred prior to the new law's effective date.

A qualifying misdemeanor domestic violence crime must have as an
element the use or attempted use of physica force, or the threatened use
of adeadly weapon.

Transfer of Firearm to Person Convicted of a Misdemeanor
Crime of Domestic Violence, 18 U.S.C. §922(d)(9)

Itisillegal to transfer afirearm to aperson convicted of amisdemeanor
crime of domestic violence. A violation of Section 922(d)(9) must be
knowing.

Official Use Exemption
18 U.S.C. 8925

The official use exemption does not apply to Sections 922(d)(9) and
922(g)(9). Thismeansthat |aw enforcement officersor military personne
who have been convicted of aqudifying domestic violence misdemeanor
will not be ableto possessor receive firearmsfor any purpose, including
the performance of official duties.

1. OTHER RELEVANT STATUTES

A.

Full Faith and Credit to Orders of Protection
18 U.S.C. 82265

Thiscivil law providesthat acivil or criminal domestic protection order
issued by acourt in one sate or Indiantribewill be accorded full faith and
credit by the court of another state or tribe, and isto be enforced asif it
werethe order of the court of the second State or tribe. Thislaw applies
to permanent, temporary and ex parte protection ordersthat comply with
the statute's requirements. To comply, the protection order must have
provided the defendant with reasonable notice and an opportunity to be
heard, in amanner consistent with due process. Thislaw does not apply
to mutual protection ordersif (a) the original respondent did not filea
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Ccrossor counter petition seeking aprotective order or (b) if such across
or counter petition wasfiled, but the court did not make specific findings
that each party was entitled to such an order.

B. Self-Petitioning for Battered Immigrant Women and Children
18 U.S.C. 81154

VAWA specifically provides that battered and abused spouses and
children of citizensand lawful permanent residents may self-petition for
independent legal residency. Thisstatute preventscitizensor residents
from using the residency process asameansto exert control over an dien
gpouseor child. Thisgtatute dlowsvictimsto remaininthe United States
independent of their abusive husbands/parents.

35 EVIDENCE-BASED PROSECUTIONS

Every law enforcement officer should attempt to collect sufficient evidence to permit the
prosecutor to conduct aso-caled * evidence-based prosecution”; that is, aprosecution that
could proceed without the victim'’ s presence or cooperation if necessary. Becauseitisthe
Digtrict Attorney or City Attorney who decides whether to prosecute a perpetrator of
domestic violence and not the victim, officers should strive to collect sufficient other
relevant evidence to make the testimony of the victim unnecessary to the prosecution of an
offender.

Law enforcement agencies should work closely with local prosecutorsto develop aform
that givesthe prosecutor enough informeation to overcome probable defense chalengesin
court, such as hearsay objectionsto out of court statements made by the victim or suspect.
As mentioned above, the goal isto conduct evidence-based prosecutions. Therefore,
evidencethat standsaloneisbetter than evidencethat doesnot. Written statementsare
better than ord ones, and photographs are better than written descriptions of injuries. The
protocol sreproduced in 83.4 of this Chapter describeinvestigations of the scenein some
detail and should be consulted for further information.
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3.6 SPECIAL POPULATIONS

A careful reading of the domestic violence statute? revealsthat domestic violence can
occur not just in the traditional marriage, but in any number of dating or familia
relationships. Gay, leshian, bisexual and transgendered partners, teenagersdating, and
elderly personsarejust some of the non-marita populationsthat may experience domestic
violence. Officersneed to take care in understanding each situation they encounter, and
not make statements that may appear to be prejudicial against any particular domestic
situation or may discourage future reporting of domestic violence incidents.

The SNLEP incorporated in Section 3.4 of this Chapter discuss some of these speciad
populations, including juveniles. However, the SNLEP barely begin to cover thewide
array of different groupsthat officers may encounter. Certain discrete populationsare
often served by various particular governmental and private agencies and organizations,
and law enforcement agencies should consider consulting such organizations.

For example, the State of Nevada Division for Aging Services has suggested investigative
protocolsfor dealing with the investigation of elder abuse (See Appendix “A.”), some
aspects of which could congtitute domestic violence under the Nevada Revised Statutes.
The Division has drafted suggested charging languagefor use by law enforcement officers
when completing areport in support of probable causeto arrest aperson for violating
provisions of Nevada' s elder abuse statutes in NRS 200.5099 and 200.5092. That
languageis asfollows:

Allege: (Nameof Suspect) willfully and unjudtifiably (describe how suspect
inflicted pain, injury or mental anguish) upon (Name of Victim), whois
(number) yearsold, causng (Name of Victim) to suffer unjustifiable pain
or mental suffer,

OR,

’NEev.Rev.STAT.ANN. §33.018 (Michie 2000) provides:
Domestic violence occurs when a person commits [an enumerated offense,
including battery, assault, a sexual assault, or other listed offenses]...against or
upon his spouse, former spouse, any other person to whom heisrelated by
blood or marriage, a person with whom heis or was actually residing, a person
with whom he has had or is having a dating relationship, a person with whom he
has a child in common, the minor child of any of those persons or his minor
child.
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Allege: (Nameof Suspect) willfully and unjustifiably deprived (Name of
Victim), who is (number) years old, of (describefood, shelter, clothing,
and/or services) which are necessary to maintain the physical or mental
health of (Name of Victim), causing (Name of Victim) to suffer
unjustifiable physical pain or mental suffering.

Officers should cite NRS 200.5099(1) and NRS 200.5092(1). If substantial bodily or
mental harm or death resultsto the older person, the sentenceisincreased, and officers
should cite NRS 200.5099(1) and (6) and NRS 200.5092(1). Consult Chapter 1 of this
Manual.

The State of Nevada also has a substantial Native American population. Although
Resarvationsaregeneraly supported by federd law enforcement agencies, including Triba
Police or Bureau of Indian Affairsofficers, statelaw enforcement officers should a'so be
aware of the dynamicsinvolved, and are referred to Chapter 1 of this Manual.

Another important cultural group in southern Nevadain particular isthe immigrant and
undocumented alien population. Domestic violenceisasubject of grave concernto many
women facing deportation or arriving in thiscountry from other countrieswherethey have
suffered abuse. Certain federa laws provide avenues of relief for these domestic violence
victims. For further information, see Chapter 1 of this Manual.

Thegay, leshian, bisexual, and transgender population of the State increases every year,
particularly inthelarger metropolitan areas. Officerscan obtain information concerning
domestic violence in this population from Chapter 1 of this Manual.

3.7 NEVADA’'SDOMESTIC VIOLENCE STATISTICAL PROGRAM

The Nevada Highway Patrol’ s Records and | dentification Services Bureau, within the
Department of Motor Vehicle and Public Safety, administers the Uniform Crime Reporting
(UCR) Program. Part of the UCR Program’ s responsibility isthe statewide collection and
publication of domestic violence statistics as reported by Nevada law enforcement.

Tofacilitatethe collection of domestic violence crime statisticsin auniform manner, the
UCR Program encourages reporting agencies to use the " State of Nevada Domestic
Violence Statistical Form." Appendix D provides acopy of the form. The report was
designed so that an officer reponding to adomestic violenceincident can quickly fill inthe
needed information and have it forwarded to the UCR Program. Nevadas domestic
violencereporting includesany crimesof domestic violence, from trespassing to murder,
when the crimeis committed against personsrelated in the following manner: spouse,
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former spouse, parent, child, blood relative, related by marriage, co-habitant, former co-
habitant, child in common, and dating or former dating relationship.

Mail all State of Nevada Domestic Violence Statistical Forms to the following address:

Uniform Crime Reporting Program
808 W. Nye Lane
Carson City, Nevada 89703

Reportsare compiled quarterly and sent to all contributing law enforcement agenciesfor
review of their statistics. A report also is prepared for and submitted to the Attorney
Generd's Domedtic Violence Ombudsman. A final report is published in the Crime and
Judicein Nevadaannud publication which isdigtributed to the Governor and dl legidators,
libraries, law enforcement and criminal justice agencies, media and the public. For
guestions regarding domestic violence statistics, please call (775) 687-1600.

Law Enforcement Agenciescan access the status of TPO’ sviathe Central Repository
through Nevada Crimind Justice Information System (NCJIS). Additional information
about the Central Repository is contained in the Judiciary Chapter.

3.8 SERVICE OF DOMESTIC VIOLENCE PROTECTION ORDERS

On January 12, 2000, the Office of the Nevada State Attorney General issued Opinion
No. 2000-02 regarding service of an order of protection. Opinion No. 2000-02
addressed severa questionsraised by Colonel Michael E. Hood, Chief of the Highway
Patrol Division of the Nevada Department of Motor Vehicles and Public Sefety,
concerning NRS 33.070, whichisreproduced directly below. Followingthe statuteisan
overview of Opinion 2000-02, which is attached in its entirety in Appendix E.
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NRS 33.070 - Ordersfor Protection Against Domestic Violence

1 Every temporary or extended order must include a provision
ordering any law enforcement officer to arrest an adverse party if
the officer has probable cause to believe that the adverse party
has violated any provision of the order.

2. If alaw enforcement officer cannot verify that the adverse party
was served with a copy of the application and order, he shall:

@ Inform the adverse party of the specific terms and
conditions of the order;

(b) Inform the adverse party that he now has notice of the
provisions of the order and that a violation of the order
will result in his arrest; and

(© Inform the adverse party of thelocation of the court that
issued the origina order and the hours during which the
adverse party may obtain a copy of the order.

3. Information concerning the terms and conditions of the order, the
date and time of the notice provided to the adverse party, and the
name and identifying number of the officer who gave the notice
must be provided in writing to the applicant and noted in the
records of the law enforcement agency and the court.

Thefirst two issues Opinion 2000-02 addresses pertain to the form and content of the
notice officers are required by NRS 33.070 to provide. The opinion first addresses
whether verbal notice and personal delivery of an order for protection constitute notice
pursuant to NRS 33.070. The opinion concludesthat either method satisfies the statutory
requirement of “notice.” The second issue addressed is whether an officer must read
verbatim the statements appearing inthe*Y OU ARENOTIFIED” box onthe protection
order. The Attorney General concluded that averbatim reading is not required, but that
officersshould read the statements verbatim anyway or employ astandard set of phrases
to convey the contents of the notice.

The other issues addressed by Opinion 2000-02 relate to the protection order database
and concern whether the*inquiry” and* notice of service” functions of the database satisfy
specific noticerequirementsof NRS33.070. TheAttorney General’ sconclusionsdo not
lend themsealvesto aclear cut summary; therefore, officersshould consult Appendix E to
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review Opinion 2000-02 in its entirety.

39 LAW ENFORCEMENT ISSUES REGARDING PROTECTION
ORDERS

On June 7, 2000, the Nevada Supreme Court adopted seven mandatory standardized
formsto beused in dl casesinvolving ordersfor protection against domestic violence and
fivevoluntary standardized forms.® The Study Committeethat devel oped the standardized
formsanticipatesthat the use of the new formswill resolve most of theissuesnoted below.

Exclusion of Adverse Party from Residence

Standardized Form 2, Temporary Order for Protection Against Domestic Violence,
excludesthe adverse party from the gpplicant’ sresidencein paragraph number 1, page
2. The Committee added paragraph (c) on page 4 of the Temporary Order for Protection,
in the section Order to Law Enforcement. This provision expressly orders the law
enforcement officer to exclude the adverse party from theapplicant’ sresidence, without
the need for aspecific court order. Under the newly adopted paragraph (¢), it isthe law
enforcement officer’ sduty to exclude the adverse party from the residence if the officer
serves a protection order to the adverse party at the applicant’ s residence.

Personal Property in Dispute

Paragraph 2 of the Temporary Protection Order, statesthat “ any property in dispute shal
remainintheresdence unlessitisspecificaly identified inthisorder.” If “toolsand writing
paper” iswritten in the space provided, that isal the adverse party take only, unlessthe
applicant ispresent at the time and agreesto other items mentioned by theadverse party.
If the applicant isnot present at the time, the adverse party may only take what iswritten
intheorder. The officer should advisethe adverse party thet fifteen minutesisthetimelimit
for obtaining property specifically identified in the order or permitted by the present
applicant.

3The standardized forms are produced in their entirety in Appendix F and G.
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Modified Orders

If the Temporary and/or Extended Order ismodified, theword “modified” will not appear
ontheform. Law enforcement should notethat if thereisan original and amodified order,
the modified order can be determined by the date the order went into effect.

Mutual or Reciprocal Orders of Protection

NRS 33.030 expressly forbids the issuance of atemporary protection order unless each
party hasfiled averified application. NRS 33.030 alows ajudgeto order such relief as
deemed necessary inan emergency Stuation. Somejudgesutilizethisprovisonto prohibit
the applicant from contacting the adverse party, and issue amutual order as an effective
tool to accomplishthisgoal. Neither state nor federal law permitsamutual protection
order unlessboth partiesfileapplications. Officer’ sDilemma: Should the officer arrest the
adverse party even though the applicant invited him to her residence, just to cal the police
moments later for the violation? The Committee responded to this dilemmawith the
addition of the* notice” provision on page 1 of the Order, which givesnoticeto theadverse
party that he* can be arrested even if the person obtaining the order invited or alowsyou
to contact them.”

3.10 POLICE OFFICERS STANDARDS AND TRAINING (POST)

Presently all that Nevada POST regulations require across the State is that POST
Academies cover domestic violence. Until this year, there have been no compul sory
standards for length of the course, methodology, or content. 1n early 2000, through a
Violence Against Woman Act grant, POST began developing“ Mandatory Performance
Objectivesin Domestic Violence Cases.” The objectiveswere not completed when this
Manua was submitted for printing. To obtain acopy, contact Nevada POST (775) 684-
7678, ext. 229.

3.12 RESOURCES

Nevada Attorney General

(775) 684-1100 (Carson City)

(702) 486-3420 (Las Vegas)

Nevada Sheriffs and Chiefs Association

c/o Nevada Association of Counties
(775) 883-7863
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Victim Witness Advocate
Office of the City Attorney
City of LasVegas

400 E. Stewart Avenue
LasVegas, NV 89101
(702) 229-4807

POST
(Police Officers Standards & Training)
(775) 684-7678, ext. 229

Crimes Against Y outh and Families Section
Las Vegas Metropolitan Police Department
(SNLEP)

3010 W. Charleston, #120

LasVegas, NV 89102

(702) 229-5702

Sparks Police Department
(Model Domestic Violence Policy)
(775) 824-1109 (pager)

Department of Justice
Website for Violence Against Women Office
www.usdoj.gov/vawo

International Association of Chief of Police

(Law Enforcement Officers Guide to Enforcing Orders
of Protection Nationwide)

(703) 836-6767

Department of Motor Vehicles

Central Repository
(775) 687-1600, ext. 268
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41 INTRODUCTION

The purpose of thischapter isto asss attorneyswith the prosecution of domestic violence
cases. It recognizesthat the prosecuting attorney isin aunique position as acommunity
leader with particular responsibilitiesand duties.! Specifically, the prosecutor isthelead
law enforcement officer in the city or county with agreat dedl of discretionin determining
how court resourcesare utilized in thefight againgt crime.? Thus, prosecutorid officesand
their attorneys send amessageto the community about theimportance of particular crimes,
and these messages have afar reaching effect onvictims' lives. Tothatend, itiscritica
that individua prosecutorsthoughtfully examinetheir beliefs and attitudes about domestic
violence asthesewill be communicated not only to the public but, moreimportantly, to the
victims of domestic violence.?

Limitations

This chapter recognizesthat domegtic violence crimes, like many other types of crime, have
influencesoutsdethe crimind justice system. Domestic violenceinvol vessocioeconomic
concerns, psychological factors, parenting issues, political issues, community resource
issues and many other factors. It may, however, be one of the few crimes where effective
prosecution ties together so many of these resources to reach a successful end.

This chapter isnot intended to be, nor isit asubstitute for, the individua judgment of a
prosecutor dealing with a particular case. It isintended merely to provide generd
guidelines and considerationsfor the urban and rural countiesthat comprise Nevada's
population. Whileit iscritical that criminal justice entitiesin Nevada have auniform
approach to the investigation and prosecution of domestic violence, this chapter also
recognizes that each domestic violence case presents unique issues and, to some extent,
must be reviewed on a case by case basis.

Thereis apaucity of case law specifically relating to domestic violence in Nevada.
However, wheresuch caselaw exigs, this chapter contains citationsto those cases. While
the emphasisis placed on Nevada law whenever the court has decided a

'See generally LiINDA A. MCGUIRE, PROSECUTION OF DOMESTIC VIOLENCE IN |owA: A PROSECUTION
MANUAL (3" ed. 1998).

d.

3d.
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specificissue, references are also made to decisions from other courts asasample of the
probable answer or the answer embraced by other jurisdictions.*

Federd jurisdiction may arisein casesinvolving crimes committed by one leaving, entering
or onIndian lands or military installations, offensesinvolving personswith immigration
status, or crimes which fall under federal statute and pertain to domestic violence.
Prosecutors should be aware that while domestic violence cases are primarily the concern
of the statej uri sdictions, recent enactments under the Violence Against Women Act and
the Brady Gun Control Act exist and may provide the prosecutor with additional toolsin
the fight against domestic violence crimes.®

Thismanual isnot intended for usewhere aperpetrator of domestic violence hasmurdered
avictiminthecourseof adomestic violenceincident. A caseof such complexity isclearly
beyond the scope of this manual.

General Principles of Domestic Violence

Domestic violence differs from other crimes against a person due to the nature of the
relationship between the victim and the perpetrator. Rather than being characterized by
violence perpetrated by astranger, domestic violenceinvol vesviolence perpetrated by an
intimate. Assuch, the prosecutor should be aware of the implications the relationship
between thevictim and perpetrator will have not only for the prosecution of the offender
but for the victim, aswell. Criticd to theseimplicationsis an understanding of the nature
of domestic violence.®

4.2 THE DOMESTIC VIOLENCE TRIAD - LAW ENFORCEMENT,
PROSECUTION AND THE ADVOCATES

421 TheTriad

Startinginthemid-1980's, anationa trend that recognized the devastating resultsdomestic

violence perpetrateson thevictimsand children of domestic violence, aswell asthetall the
crimetakes on the community, led to changesin the way domestic violenceisinvestigated

*THoMASL. LEEN, THE LAW OF ARREST, SEARCH AND SEIZURE FOR NEVADA POLICE OFFICERS 1
(1997). The author wishes to express her appreciation to Thomas L. Leen, who authored the
benchbook on search and seizure law. The book was frequently suggested as the model upon
which this chapter should be based and to which the author referred for style and semantics.
5See Chapter 2 of this Manual for more detailed information on issues of federal jurisdiction and
federal crimes.

®See 8§1.8 of this Manual for a discussion of the cycle of violence common to domestic violence.
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and prosecuted.” These changesrecognized theimportance of acoordinated community
responseto the crime of domestic violence and created the domestic violencetriad —law
enforcement, prosecutorial teams, and victim advocates. With thetriad cameafocuson
early intervention at themisdemeanor level before aggravated assaultsturninto domestic
violencerelated homicides, the development of investigatory policies and protocolsthat
shift the focus from the victim to the perpetrator, thus preventing the “ re-victimization” of
the domestic violence victim, and a focus at the prosecutorial level on long-term
accountability for crimesof domestic violencefor the perpetrator rather than quick fixes,
fines or other counter-productive programs.®

4.2.2 Godas of Prosecution

Inlight of the changes outlined above, crimina justiceagencies are adopting thefollowing
goalsin their handling of the crime of domestic violence.

Ending the Violence

Theprimary god of criminal justice agencies—ending theviolence—recognizestheimpact
that domestic violence hason the victims of the crime and treatsit asacrimeof violence.
Thisattitude of “zerotolerance’ towards domestic violenceisbest effectuated wherethe
community asawhole (law enforcement, victim advocates, prosecutorial teams, and the
community at large) respondsto the crime as unacceptable. Prosecutors may beinthe
best position to send amessage to the community at large that crimes of domestic violence
will not betolerated and will be prosecuted to the fullest extent allowed under the law.
Ending the violence by adopting an attitude of zero tolerance recognizesthe slent victims
of domestic violence—the children who are subject to its effects—and who areleast able
to defend themselves.

Enhancing Victim and Child Safety

By focusing on enhancing victim and child safety, crimind judtice agenciesdeveop policies
andinvestigatory and prosecutorial strategiesthat recognizeand balancethevul nerability
of thevictim, the economic reliancethe victim may have on the abuser, and the potentia
safety issuesthat may arise asaresult of prosecution. It isimperative that the system not
re-victimizethevictim of domestic violence, and it best accomplishesthisby facilitating
understanding of the nature of domestic violence. Itisasoimperativethat crimina justice
agencies understand that the best way for children subject to domestic violence to be

"See Casey G. Gwinn & Anne O’ Dell, Stopping the Violence: The Role of the Police Officer and
the Prosecutor, 20 WESTERN ST. U.L. ReEV. 1502 (1993).
8d.
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protected is to enable the mother to protect her own children.

Holding the Perpetrator Accountable

Wherever possible, criminal justice agencies should seek to hold the perpetrator
accountable for his actions to the fullest extent allowed under the law. In order to
effectuate thispolicy, investigators and prosecutors should be aware of their own biases,
seek to understand the crime of domestic violencethrough continued training, and utilize
thelaw to achieve accountability (e.g., in caseswherethe victimisreluctant to assist the
prosecutor, being able to employ the laws of evidence to obtain a conviction).

43  APPROACH AND POLICY ISSUESFOR PROSECUTORS’

4.3.1 Unigue Role of the Prosecuting Attorney

The prosecuting attorney isin a unique position as a public servant and, perhaps, an
eected officid, to send the community amessage regarding the unacceptability of domestic
violence Thus, asthelead law enforcement officer in the area, the prosecutor can exert
tremendousinfluence over the well-being of the community at large™ To best fulfill that
duty, the prosecutor should endeavor to be aware of hisor her own biases and attitudes
about domestic violence and should seek to obtain, for all prosecutorial staff and law
enforcement personnel, specialized training on the nature of domestic violence and how
victims respond to domestic violence.*?

4.3.2 Statements of Departmental |ntent

Crimind justice agenciesmay wish to consider adopting astatement of intent, which can
serve asafoundation for the agency’ s handling of domestic violence cases and for the
development of written agency policies.®

Thefollowing isamodd statement of intent which crimina justice agencies may wish to
consider adopting:**

°Adapted from McGUIRE, supra note 1, at §§3-1 to 3-10.
91d. at §3-1.

Y,

2q,

d. at §3-2.

¥,
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(1)

2)

3)

Domedtic violenceisacrimethat deserves priority assgnment of
criminal justice resources because:

. The violence often escaates over time and every incident
is potentially life threatening.

. It affectsdl personsinthehomeincluding the perpetrator,
the victim and the children. Since battering isalearned
behavior, and children learn what they see and hear,
unchecked abusive behavior in the home can perpetrate
violence in future generations.

. Domestic violence disproportionately affects women,
children, and the elderly who are disempowered
economicaly and socidly, and vigorous prosecution helps
equalize power in the relationships.

Thegoasof thecrimind justiceintervention areto prevent further
domestic assaults and to hold offenders accountable for the
criminal behavior. Themarriage or intimaterelationship isnot
more sacred than therule of law, which includestheright to safety
in one’s own home.

Community involvement beyond the legal system should be
mobilized to hold perpetrators accountable, to protect victims
from further harm, and to provide victimswith free accessto safe
emergency housing and with the broadest possible accessto legd
information and remedies.

4.3.3 Written Departmental Policies

Crimina justice agencies should consider adopting written policies concerning the handling
of domestic violence crimes. Such policieswill provide aguidepost for the community and
the agency regarding how crimes of domestic violence will be handled and assist new
attorneys and law clerksin prosecuting domestic violence cases.™® Furthermore, in rurd
areas or smaller communities where the use of specialized law enforcement and
prosecutorial teamsisnot feasible, written policiesand protocols can be of great usein
achieving a consistent approach to domestic violence.*
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While no written policy can address every contingency, the policy can enhance
prosecutoria decision-making by removing arbitrariness and setting objective sandards.'’
Thefollowing lists several elements that should be included in a policy statement:*®

Q) Statement of intent regarding domestic violence.

2 Standards or principles to guide prosecutors’ discretionary
decisonsand specia proceduresto be usedin domestic violence
cases, including:

. Pre-charging roleand duties: advising and training law
enforcement agenciesand reviewing uncharged reports
(e.g., incident reports) and complaints.

. Protective orders and conditions of release: obtaining and
lifting no-contact orders and enforcement of no-contact
orders.

. Communications with victims: first interview; plea

negotiations and dispositions; involvement of victim-
witness coordinators and/or victim advocates, and use of
subpoenas and sanctions.

. Post-charging role and duties: case preparation and
investigation and case processing time standards.

. Digpogtiond guiddines: victiminput into decigon-making;
pleabargaining parameters; and sentencing guidelines
(e.g., jail time, probation terms and conditions; fines
and/or restitution).

3 Law enforcement coordination: explanation of the use of
protocolsand the expectationsfor any relationship between police
and the prosecutor; the prosecutor’ srolein any law enforcement
related training pertaining to domestic violence and support for
training by victim advocates.

4) Evaluation mechanisms to judge the effectiveness of law

Yd.
¥|d. §83-7t0 3-8.
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enforcement, prosecution and judicial intervention.

5) A ppendices which may include community resources, reading
materials and resource referrals.

4.3.4 Continued Domestic Violence Training

For those criminal justice agenciesthat are large enough to accommodate specialized
domestic violence units, annud training for attorneys and law enforcement personnd will
probably not be difficult and is highly recommended. Such training a so benefits new
attorneys who are entering criminal justice agency practice aswell asfor those who are
starting to practicein specialized domestic violence units. Continued training for law
enforcement personnel isa so highly recommended in addition to instruction at the new
recruit level (i.e., P.O.S.T. instruction).

Domestic violencetraining shouldinform participants about the domestic violencecycle
and why victims stay with abusers, and, most importantly, should make participants avare
of their own biases and attitudes so that they may more effectively deal with victims of
domestic violence.™®

44  PROSECUTORIAL AND CHARGING DECISIONS

4.4.1 Screening

TheNational District Attorneys A ssociation haspromul gated standards stating that the
discretion to prosecute, or not, lies solely with the prosecutor, subject only to the
reguirement that he or she not file charges asaleverage deviceto obtain guilty pleasto
lesser charges.® In the past, prosecutors have been criticized for rejecting domestic
violence casesthat have survived intense screening and review by police agencies® This
problemisgenerdly avoided by utilizing vertica prosecution, Specidized domestic violence
unitswithin the police and prosecutorial agencies, and agreed upon domestic violence
protocols.?2

See 81.3 supra on the domestic violence cycle and Chapter 7 on victim service advocates and
training.

McGUIRE, supra note 1 at §3-12.

2d.

2See Chapter 3 of the Manual (regarding law enforcement and the use of domestic violence
protocols). Inrural areas where specialized units are not feasible, criminal justice agencies may
find reliance on the use of a domestic violence protocol, including the use of standardized forms
specific to domestic violence, especially useful. In addition, joint law enforcement prosecution

157



It isimproper for screening decisions to be based upon subjective factors, such asthe
prosecutor’ s personal views about domestic violence or domestic violence victims, or
unsubstantiated expectations of evidentiary problems, or opinions regarding victim
reluctance to assist the prosecutor.® Filing decisions should be based upon objective
factors such asthe weight of the evidence, the extent or seriousnessof theinjuries, the
perpetrator’ s prior criminal behavior or history of violence, the perpetrator’ s use of or
threat to use aweapon, and the potential dangerousness of the Situation to thevictim and
others® The prosecutor may aso wish toincludea policy regarding those factorsthat are
not to be considered in the screening decision, such asthe relationship between the victim
and the perpetrator and the victim’ s desire to drop the charges or otherwise not proceed
with the prosecution.®

Prosecutorial agenciesshould utilize ascreening standard which relies on independent
corroboration.?® Under theindependent corroboration standard, the reviewing attorney
would consider the following factors, among others, when making adecision regarding
what, if any, chargesto filein adomestic violence case.

General Indicia Of Excessive/lUnnecessary Force Upon The Victim
. Victim's demeanor which exhibits the stress of the event:

. victim called police

. victim requested medical assistance or assented to it

. victim ran to neighbors, store, security office, friends

. victimwasobserved to be upset, in shock, crying, shaking, hiding,
cowering, or was using unusual speech patterns, and avoiding

contact with the perpetrator

. victim made declarations of fear or appeared confused or
desperate to police, neighbors, children or other witnesses

. victim expressed awillingnessto receiveinformation asto crisis

intervention resources

training programs may assist law enforcement officers and prosecutorsin the prosecution of
domestic violence as well asin furthering a cooperative atmosphere between the two criminal
justice agencies.

BMcGUIRE, supra note 1, at §3-12.

21d.

2|,

Adapted from OFFICE OF THE CITY ATTORNEY, CITY OF LAS VEGAS, DOMESTIC VIOLENCE
ProtocoLs 10-11 (1996).

.
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Victim’'s demeanor or statements showing the desired outcomeisfor the
perpetrator to cool down, stop contact or just leave the victim aone, not
to have the perpetrator arrested
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Perpetrator’ saggressiontoward police, neighbors, witnesses, rel atives,
pets, children

Indicia of victim’s unique vulnerability

. recent operation
. accidental injury
. illness

. age

. pregnancy

. diminutive size

. mental or physical handicap

Presence of physical evidence which is consistent with the victim’'s
statements

. injuries/indicia of injuries (swelling, discoloration, etc.)

. property damage (clothing, doors, walls, windows, furniture,
pictures, telephone, vehicles and other personal items)

. disarrayed or disturbed items (wall hangings, furniture, clothing,
collectibles, candles, paperwork)

. soiled, stained, bloody or wet items (cloths, carpet, furniture,
walls, appliances)

. weapons

. items seized for self-defense (pots, pans, knives, brooms, bats,

pokers) or which could have been seized by thevictim to use as
an excessive response but were not

. itemsthrown toward, spilled or poured on or grabbed from the
victim

. items which were used to clean items thrown toward, spilled or
poured on or grabbed from the victim

. items which were the subject of the dispute (letter, telephone

number, high utility bill, food items, computer accessories, stereos,
cds, collectibles, the victim’'s personal property which the
perpetrator wanted to take without permission)

. recordings (answering machinetapes, security video tapes, 911
recordings and dispatch records)

. marks on carpeting or linoleum

. drug paraphernalia or alcoholic beverage containers

. copiesof lease, rentd, utility or cable agreements showing victim

was on such agreements and therefore negating the “ defense” that
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the victim was trespassing so such force was necessary

. medical reports of hospitals and emergency medical service
providers

. photographs

. of any of the above

. of the space in which the argument and any pushing or
“throwing around” took place and which show how far
the victim was pushed or thrown, the likelihood of the
victim faling and hitting something harmful, what the
victim was thrown or pushed against, the defendant
“cornering” the victim, the victim’s forbearance of an
opportunity to use aweapon to hurt the abuser (knives,
pans, hammers, heavy decorative or other items)

. of the perpetrator showing body size, intoxicated state,
demeanor and any injuriesor lack of injuries. Note: If
possible, wherethe perpetrator is* goneon arrival,” the
officer should havethe victim identify a photograph of the
perpetrator and impound it in case the victim later
recants, avoids service of a subpoena or otherwise
becomes unavailable for testimony.

Indicia of Absence of Accidental Force, Self-Defense or Other Defense by the Abuser

. Any of the above

. Prior history of violence by the perpetrator, whether toward thevictim or
not (subject to case law and statutory limitations)

. Witnesses who:
. heard the victim speak of the perpetrator being controlling (not

letting the victim see or talk to certain friends or to family
members, not |etting the victim wear certain clothes, not letting
thevictim have accessto money, not letting the victim go places
without the perpetrator, extreme jealousy, wanting to know
everything thevictim does, and willingnessto do anything to keep

the victim)

. heard the perpetrator being controlling and/or thevictim being
submissive or compromising in prior contacts

. heard thevictim plan for future safety or provisionsfor shelter,

food, child care and other things of primary importance in
contemplation of additional violence
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saw thelack of injuries on the perpetrator and victim prior to the

argument

saw or heard the argument, including the demeanor of thevictim,

perpetrator and any witnesses present, what the argument was

about, any threats communicated

saw or heard the escalation of the argument

heard the use of force - dapping, grunts, groans, pleas, bumps,

thumps, screams

saw the environment of the escalating argument and saw how far

the victim was pushed or thrown, the likelihood of the victim

falling and hitting something harmful, what thevictim a s
thrown
o] r
pushed
agang,
t h e
perpetr
ator
“corner
ing” the
victim,
t h e
victim's
forbear
ance of
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use a
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other
items)

. saw pre-existing injuries which made the victim more vulnerable
or made any force used lessreasonable than it otherwise would
have been

. saw the actua use of forceor violence upon the victim, awitness,
a pet, a security guard, a police officer or on some piece of
property

. heard the victim describe the use of force or violence which the
victim was subject to and observed the victim’ s demeanor to be
fearful, confused, desperate (including, but not limited to, 911
dispatchers, neighbors, interpreters, children, emergency medica
providers, landlords, security guards)

. heard the victim minimizing the violence shortly after the
perpetrator’ s use of force or shortly before being duein court to
testify

. heard the perpetrator make incriminating statements or false
exculpatory statements

. saw the perpetrator hurriedly leave after the police were called

. saw the victim’sinjuries, indicia of injuries or nursing an injury

. heard the perpetrator threaten the victim after the use of force was
over

. heard the perpetrator attempt to threaten or intimidate thevictim

into not cooperating with law enforcement

. have observed the victim “identifying with the perpetrator” — il
living with the perpetrator, still inlove with the perpetrator, still
controlled by the perpetrator, still dependent upon or fearful of the
perpetrator

Some forms of evidence should be looked into or searched for prior to making a
determination asto whether the case can be proven at trial and therefore approved for
prosecution. Such corroborative evidence dso may becrucial in providing proof that the
“event” and thevictim’ sstresswere ongoing a thetime of any rdevant victim’ s Satements.
For example, a911 declaration by the victim requesting medicd attention police assistance
“before he returns” amply demonstrates a victim under the stress of the “event.”

Obvioudy, the more evidence the better, so the search for more and better evidence
continuesthroughtrial . If thevictimisreluctant to testify at trial, the prosecutor should
consder utilizing avictim advocateto talk further with thevictim to assessher willingness

%d. at 11.
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to assist the prosecutor in any way.?

44,2 Model Standard for Filing a Complaint:

TheAttorney Generd’ sofficefor the State of Utah suggeststhefollowing asagenera
standard for determining whether to file acomplaint charging crimes of domestic violence™®

STANDARDS

RESPONSE

Can the prosecutor prove the
case without the victim?

If YES, then FILE.

If the prosecutor cannot, is the
victim cooperative?

If YES, then FILE if the case can be proven
with the victim’s cooperation.

If the case is not provable at trial
dueto alack of victim
cooperation or otherwise

Y ou have until the statute of limitations runs.
The cycle of domestic violence will continug
to run its course, so thereis hope of victim
cooperation and/or a strengthening of the
prosecutor’ s case.

14

#1d.

®UTAH ATTY GEN. OFF., DOMESTIC VIOLENCE 101: A USER-FRIENDLY MANUAL ON DOMESTIC
VIOLENCE AND SEXUAL ASSAULT FOR PROSECUTORS AND LAW ENFORCEMENT OFFICERS 64 (2™ ed.

1998).
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44,3 Pleasand Cases Not Charged

Plea Bargains

Prosecutoria agenciesmay wish to consider apolicy affirmatively prohibiting the use of
pleabargains, diversion programs, or finesin domestic violencecrimes. Therationae
behind the prohibition recogni zesthat pleabargainsand diversion programsfail to hold the
perpetrator accountablefor thecrimeof domestic violenceand degrade affirmativepolicies
of zero tolerancefor domestic violence. Furthermore, fines, in additiontofailing to hold
the perpetrator accountablefor the crime of domestic violence, may take needed economic
support away from the victim and children, thus further victimizing the victim for the
perpetrator’ s crime.3! Money may be the focal point of the perpetrator’ s power and
control over thevictim. Evenworse, thevictim may bethe sole breadwinner inthefamily,
and forcing the victim to contribute to payment of thefineisyet another re-victimization.®

While the major disadvantage of plea bargaining is the danger of diminishing the
seriousness of the perpetrator’ scrime, prosecutoria agenciesmay consider using such
prosecutoria toolswherethereisan articulable basisfor the reduction and the pled charge
isanother violent crime charge.® The benefit of pleabargaining in such casesisthat the
perpetrator must acknowledge the criminality of the conduct by pleading guilty, and the
victimisspared having to testify.® Such use of pleabargaining may present apositive
alternative for the prosecutor who has avictim who isreluctant to testify or otherwise
provide assistance and does not have sufficient evidence to proceed with avictimless
prosecution.®

Thefollowingisamodd standard regarding the use of pleabargainsin domestic violence
cases:®

M cGUIRE, supra note 1, at §3-30.

2|d. Similar problems exist when a probationer or parolee is ordered to pay his monthly
supervision fee and restitution monies. While prosecutors can do little to avoid this particular
situation, it isimportant that they be aware of the problem as it applies to the victim and children.
#d. at §83-24. McGuire states that, for example, the Denver City Attorney’s Office adheresto a
policy of only accepting reduced-charge pleas in domestic abuse cases to other violent crimes.
Thus, simple misdemeanor assault is acceptable, but a charge of disorderly conduct or public
intoxication is not.

#d.

=d.

*1d.
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. Pleabargains should be gpproached with theintent of expeditingthegods
of prosecution: ending domestic violence, protecting the victim, reinforcing
the serious criminal nature of the domestic violence, and holding the
offender accountable.

. The victim should be consulted to provide background information and
input about plea bargaining before negotiations with the defense begin.

. Early pleanegotiation (before the arraignment), should be attempted, in
appropriate cases, to reduce family trauma and begin defendant
rehabilitation.

. Factors which may be considered as providing an acceptable basis for

charge reduction are: the seriousness of the offense, including injuries
inflicted; the presence of children; the use or threat of use of aweapon;
history of abuse; prior crimina record; the strength of the evidence; and
thevictim’ swishesregarding prosecution.” A notation of which of these
factorsis present should be made in thefile.

. Pleabargainsshould not result inadisposition substantiadly different from
the sentencing guidelines of the office.

. If a al possible, the reduced charge should reflect the nature of the crime:
personal violence and/or property damage. For example, assault is
preferable over disorderly conduct or public intoxication.

. Plea bargains based partially on the need for timely counseling should
emphasize the importance of timeliness of counseling (including any
concessions given) o that, if the perpetrator isdilatory, the prosecutor has
firmer grounds to argue that the state is not getting the “benefit of the
bargain” without timely enforcement of thisterm.

Cases Not Charged

Unfortunatdy, not every case can be prosecuted, whether dueto difficultiesin determining
who wasthe primary aggressor (mutual combat arrests), lack of independent witnesses,
or incompleteformsor investigations. Insuch Stuations, arrest may betheonly achievable

$"While getting the victim’ s input isimportant to the establishment of prosecutor-victim rapport,
prosecutors should be wary of relying, or giving the impression of relying, on the victim’s opinion,
in making any prosecutorial decisions.
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vehicle of perpetrator accountability.® Such arrests and any uncharged incident reports
may ass < the prosecutor who seekslater to have the information admitted as evidence of
the prior bad acts of the defendant.*® This meansthat the prosecutor must file awritten
opposition to any defense motion to sed the perpetrator’ sprior records, including incident
reports and records of arrests that did not result in prosecution.

When a criminal justice agency opts not to prosecute a domestic violence case, the
prosecutor should:*°

. Keep arecord of the case and the reasons why charges were not filed.

. Where appropriate, clearly explainto the victim the basisfor not filing
charges.

. Givethevictim information on locd battered women' s programs and other

appropriate social service and legal assistance organizations.

. Inform the victim of other options, such as filing for a Temporary
Protective Order.

Aqgency Discretion to Prosecute

The Nevada L egidature has mandated arrest where the primary aggressor in adomestic
battery incident can be determined. Prosecutors retain discretion when screening the case
for prosecution. However, thelegisature’ spolicy of mandatory accountability for the
domestic perpetrator should be weighed heavily when screening these types of arrests.
Certain prosecutorial offices have adopted apolicy of charging batteries as those which
congtitute an act of domestic violence whenever the perpetrator is apparently trying to
control the victim through the mechanisms

M emorandum from Abbi Silver, Chief Deputy District Attorney, Domestic Violence Unit, Clark
County Nevada (Mar. 7, 2000) (on file with the author) (noting that for cases where no injury is
present, no independent witness was present, or law enforcement officers could not determine the
primary aggressor, the trier of fact or court will also be unable to resolve the situation positively
and acquittal will result and that poorly put together cases take away from investigatory and
prosecutorial resources for stronger cases).

%9See Evidentiary Issues, infra §4.9.

“OWASHOE COUNTY DOMESTIC VIOLENCE TASK FORCE, PROSECUTION SUBCOMMITTEE, DOMESTIC
VIOLENCE PROSECUTION PRoTOCOL (1996).
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previoudly discussed in thismanual.** Thispolicy focuses on perpetrator conduct, takes
thefocusoff the victim, and thus preventsthe perpetrator from ostensibly controlling the
course of the prosecution.

Criminal justice agencies and victims, as well, should be advised of the following:*

The victim does not have the right to “drop charges’ against the perpetrator.

Police, not the victim, are responsible for the arrest.

The prosecutor, not the victim, is responsible for filing charges.

Thetrier of fact, not thevictim, isresponsible for adjudicating the case.

The judge, not the victim, isresponsiblefor sentencing the perpetrator.

Among others, two important precepts which substantiate the above are (1) adesireto
displace the victim asthe focus of blamefor the perpetrator’ s being held accountable, and
(2) a recognition that others besides the victim in question are impacted by the
perpetrator’ slearned violent behavior, including family, witnesses and other potential
victims.

4.4.4 Avoiding Prosecutorial Frustration in Domestic Violence Cases.

Because the agency, not the victim, decides whether to prosecute the case, prosecutors
should take precautionary stepsto avoid, or at least diminish, thefrustrationsinherent in
prosecuting domestic violence cases. Thefollowing aregenera remindersfor prosecutors
charged with handling domestic violence cases.®®

1. Revisit and constantly update the forms of evidence and independent

“1d. at 65. See also SOUTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE, DOMESTIC VIOLENCE
ProTOCOL PoLicy at (i) (1999); WAsHOE COUNTY DOMESTIC VIOLENCE TASK FORCE, PROSECUTION
SUBCOMMITTEE, DOMESTIC VIOLENCE PROSECUTION PROTOCOL (1996); OFFICE OF THE CITY
ATTORNEY, CITY OF LASVEGAS, DOMESTIC VIOLENCE PrOTOCOLS @ 9 (1996) (stating “ The City
Attorney’ s [office] functions under the premise that violent behavior in the home or in intimate
relationshipsis criminal behavior and will not be tolerated, minimized, or mediated. The application
of this premise impacts prosecutors’ interaction with victims, screening of cases, offer guidelines,
trial tactics, and sentencing recommendations. We work to function under objective, consistent,
and definable policies which are not impacted by the subjective considerations of reluctant
victims.”)

“2UtaH ATTY GEN. OFF., supra note 32, at 65.

“d.
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corroboration which are sought and utilized (see Sections2.11 and 4.4.1 above). Every
time some new piece of evidence or corroboration is learned or some new use for
traditiona types of evidenceisdiscovered during trid, at aseminar or in discussonswith
comrades, it should be noted for future use.

2. Assumethevictimwill recant, avoid service and not gppear or will attempt
to invoke the Fifth Amendment:

. Remember that the cycle of violence can work toward victim cooperation
aswell and do not give up the hope of cooperation at trial.
. The perpetrator will be feeding the victim horror stories about the

prosecutor seeking lots of jail time. Assureand re-assurethe victim that
you only want the perpetrator held accountable so that thiswill not happen
again with thisvictim or anyone e se (including violence toward ordinary
citizens). Often you may be ableto honestly state that you only want the
convictionand counseling. Negate concern over the perpetrator losing his
job, if possible by offering to speak/check with the employer without
naming names.

. Obtain adetailed written statement from the victim, giving the victim the
opportunity to let you know of the perpetrator’ sguilt or innocence. The
taking of the statement should be witnessed by a police officer or
investigator. If thevictim saysthe perpetrator isguilty, you haveaprior
incong stent statement with which to impeach arecanting victim. If the
victim saysthat the perpetrator isinnocent and why, you have notice of the
defense. Producethe statement in discovery.

. Plan the foundation for treating the victim as ahogtile witness so that you
can ask her leading questions. NRS 50.115(4)(b). Show that the victim
identifies with the perpetrator through testimony about emotional
attachment (includingintimaterelations) with the perpetrator, childrenin
common, financia dependence, control mechanisms(whowritesthebills,
what the perpetrator |etsthe victim do or not do, who decides what they
do together, what friendsthe victim had before meeting the perpetrator
and who the victim has asfriends now, whether the victim visitsfriends
and relativesfregly, whether the victim and the defendant came to court
together . . .) and whether the victim has discussed thetrid testimony with
the perpetrator and the perpetrator’ s counsel.

. Note the victim’s prior statements of the perpetrator’s guilt, who
witnessed them, thevictim’ sdemeanor at thetime, thetime between the
“event” (broadly defined) and the statements. Gather relevant case law
which supportsthe admission of the statements as prior inconsi stent or
consistent statements, excited utterances, present sense impressions,

169



5.

incident.

6.

statements of then existing mental, emotiona or physical condition, or
under any other evidentiary rule.

Outline and investigate foundational indiciafor all statements to be
admitted under one of the above hearsay exceptions

Notethevictim’ sreluctanceto havethe perpetrator arrested, flight, hiding,
request for or assent to medical attention and other circumstantial evidence
inconsistent with the recanting testimony

Note any friends or relatives disclosed by the victim and invoke their
assistance in procuring victim cooperation

Attempt to obtain asigned medical release and certified copiesof medica
records

Attempt to obtain updated photographsof thevictimand visibleinjuries.
Evenif thevictimrefuses, therefusal will go against the perpetrator’ scase
when the victim testifies and recants

Givethevictiminvoking the Fifth Amendment (becauise of earlier “liesto
the police”) use immunity

Assume that the child witnesses will recant or become unavailable.

Note the child’s demeanor and any excited utterancesor present sense
impressions of the child

Assumethat any injury or indiciaof injury will beinsufficiently preserved.

Have new photographstaken if possible. Bruiseswill be more apparent
two-to-three days after they are inflicted.

Assumethat anything broken will befixed or thrown away shortly after the
Have such items videotaped, photographed or removed from the garbage
and impounded

Assumethat the perpetrator will contact thevictim assoon aspossbleand

attempt to influence the victim.

7.

Contact the victim as soon as possible after notice of the incident

Note and document the victim’s unique vulnerability. Thiswill be a

favorablefactor in extending thetimeareasonablevictim likeyoursisstressed by the event
or condition, will make saf-defense lesslikely and excessve response morelikely, and will
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be an aggravating factor at sentencing.

8. L ook for possiblefel ony prosecutions—coercion, substantia bodily injury,
victimsover 60, use of adeadly weapon, kidnapping, robbery, sexua assault, malicious
destruction of property — and refer cases to the appropriate prosecutive agency as
warranted.

0. Look for collateral misdemeanor crimeslike coercion, trespass, maicious
destruction of property, disturbing the peace, assaullt, violation of a protective order, DUI,
possession of drug paraphernalia, etc.

10.  Get dl discovery out in atimely manner, including updated discovery.

11.  Alwaystadktothepoliceat trid or preliminary hearing and reinforce what
they did right, suggest what could have been done better, and advise that you' re thereto
aggressively prosecutetheir investigations. Thiswill minimizethe need for the prosecutor
to conduct follow-up effortswhich are asubstitute for deficient police investigations. An
“attagirl” or “attaboy” letter will be alittle effort which will go along way.

45  CASE PREPARATION

Oncethe prosecutor has made the decision to proceed with filing acomplaint against the
perpetrator, it islikely that he or someonein hisoffice hasat least cursorily reviewed the
evidence. Thefollowing isabrief description of information that should be gathered and
completed, where necessary, prior totrial. For amore detailed discussion of evidentiary
issues, see 82.11, infra.

451 Law Enforcement Agency Investigation

Theprosecutor’ scaseislargely defined by thelaw enforcement agency’ sresponse at the
scene of the domestic violence incident. Almost all of the forms of evidence and
independent corroboration discussed in Section 1.9 and this Chapter should be collected
by law enforcement during itsinitial investigation or during atimely follow-up by a
specidized unit, or the opportunity will belost. Tofacilitate the prosecution of domestic
violence crimes, itishepful for prosecutors' offices and law enforcement agenciesto use
specific protocols when investigating crimes of domestic violence.** The use of
investigatory protocols, coupled with domestic violence training, ensures that prosecutors

“See §3.4 (example of alaw enforcement protocol currently in use in southern Nevada).
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have a consi stent record before them when they make screening decisions and that the
response to crimes of domestic violence is consistent. Much
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of theinformation listed below isincluded on standardized department formsor isused in
domestic violence training for law enforcement personnel.

. Completeness

Particularly where standardized investigatory formsareused, it isimperativethat officers
andinvestigators completely fill out departmental formsby, for example, marking injuries
andindiciaof injurieson any diagrams and noting any statementsthat would congtitute an
excited utterance or present senseimpression. Faluretofill out theform ascompletely as
possible may result in the case being screened out for prosecution or marked as* solved
by arrest.”*

. Locating the Victim

Field officers and investigators should make every attempt to obtain victim contact
information so that the victim may be contacted by a victim advocate or investigator
subsequent to any arrests that are made. Victims should be informed that while the
prosecutors’ office respects victim confidentiality and will try to protect it as much as
possible, under thelaw, information which will aid the perpetrator in preparing adefense
or aid in lessening sentencing must be disclosed to the perpetrator. Criminal justice
agencies should advise dl of their members of the necessity of keeping domestic violence
victim information confidential to the fullest extent possible under thelaw and should
develop a policy which safeguards such information.

. Injuries/Indicia of Injuriesand Other Physical Evidence

Idedlly, investigators should obtain arelease of medica information when first responding
to the scene of the domestic violence crime. Somejurisdictions use a standardized form
that includes aspacefor avictim of domestic violenceto release medica information to
criminal justiceentities. In addition, first responders should endeavor to take pictures
and/or videos at the scene, including pictures of the victin' sinjuries; indiciaof injuries
(indluding discoloration, redness, swdling, victim nurang injuries); the victin’ supset sae
property damage (clothing, doors, walls, windows, furniture, pictures, telephone, vehicles
and other persona items); disarrayed or disturbed items (wall hangings, furniture, clothing,
collectibles, candles, paperwork); soiled, stained, bloody or wet items (clothes, carpet,
furniture, walls, appliances); weapons, items seized for self-defense (pots, pans, knives,
brooms, bats, pokers) or which could have been seized by the victim to use as an
excessiveresponse but were not; itemsthrown toward, spilled or poured on or grabbed

“5See Memorandum from Abbi Silver, supra note 40 and accompanying text.
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fromthevictim; itemswhichwere used to clean itemsthrown toward, spilled or poured on
or grabbed from thevictim; itemswhich werethe subject of the dispute (| etter, telephone
number, high utility bill, food items, computer accessories, stereos, cds, collectibles, the
victim's personal property which the perpetrator wanted to take without permission);
markson carpeting or linoleum; drug parapherndiaor a coholic beverage containers; the
gpace in which the argument and any pushing or “throwing around” took place and which
show how far the victim was pushed or thrown, the likelihood of thevictim falling and
hitting something harmful, what the victim wasthrown or pushed againgt, the defendant
“cornering” thevictim, the victim’ sforbearance of an opportunity to use awesgpon to hurt
the perpetrator (knives, pans, hammers, heavy decorative or other items) and the
perpetrator showing his size, intoxicated state, demeanor and any injuries or lack of
injuries. Note: If possible, where the perpetrator is“goneon arriva,” the officer should
have the victim identify aphotograph of the perpetrator and impound it in casethe victim
later recants, avoids service of a subpoena or otherwise becomes unavailable for
testimony. Wherepossible, investigators should a so attempt to obtain photographs of the
victim'sinjuries 2 to 4 days after theincident, as bruising and abrasions and other soft
tissue damage show up differently on each individual. Such photos are important for
corroborating the victim’ s statements, identifying the aggressor, and establishing an
excessive response by the perpetrator.

. Victim and Witness Statements

First responders and subsequent investigators should ascertain the presence of any
witnesses and obtain complete victim and witness satements asto what they saw or heard
before, during and after the violent acts. Such information can be used later to
independently corroborate the domestic violenceif thevictim isreluctant to assistin the
prosecution of the perpetrator. Victims and withesses should be encouraged to provide
truthful and detailed statementsin their ownwords. Spanish or other primary aternative
language forms should be adopted.

. Protection Orders
Prosecutors' case files should contain copies of prior and pending applications for
protectionorders(including supporting affidavits) and prior protection orders subsequent

to the issuance of a protection order.*

. Criminal Histories and Domestic Violence Histories

“*See §85.3-5.11 infra (regarding the issuance of protection orders).
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Prosecutors should obtain criminal historiesfor all actorsinvolved in the assault. In
addition, the prosecutor or investigator should obtain any incident reports or past
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history of violence committed by the defendant for use at trial, subject to evidentiary
limitations.*’

46  PRE-TRIAL ISSUES

4.6.1 Bail and Initial Appearance Issues

Bail

Pursuant to NRS 178.484, any person arrested for adomestic violence offenseis subject

to amandatory delay in admissionto bail for aperiod of 12 hours® Personswith crimina
justice status (i.e., parolees or probationers) are subject to a “no bail” hold. The
prosecutor may wish to consider potentia bail enhancementsincluding particularized
conditionsof release such as* No Contact Orders,” travel restrictions, and counseling for
drug and alcohol problemsin situationswhere the amount listed in the bail scheduleis
insufficient to ensure the victim’s, another person’s, or even the perpetrator’ s safety.*

When considering whether to request ahigher amount of bail*® or no bail, the prosecutor
may wish to consider the following issues related to a lethality assessment of the
perpetrator.>

. Any history of abuse or violence as documented by reportsor convictions.

. The seriousnessof the current offense, including the frequency of violence
and any escalation of force.

. Death threats or threats of retdiation tovictimsor their children or other
family members of the victim.

. Substance use or abuse.

. Use of weapon or threat to use a weapon.

“"Spe 84.9.1 (discussion of evidentiary issues concerning the use of information about the
defendant’ s past conduct).

“See NEV. REV. STAT. ANN. 8§178.484 (Michie 1999); 1986 Nev. Op. Atty Gen. 1 (constitutionality of
twelve hour delay in admission to bail).

“9See DoMESTIC VIOLENCE ProOTOCOL PoLICY, supra note 41.

¥See NEV. REV. STAT. ANN. 8§178.499 (Michie 1999) (stating that at any time after the court has
ordered bail to be set at a specific amount, the court may, upon its own motion or upon the motion
of the district attorney and after notice to the defendant’ s attorney of record, or if none, to the
defendant, increase the amount of bail for good cause and, if the defendant has been released on
bail prior to the motion for an increase in bail being granted, the defendant shall return to custody
or give the additional amount of bail).

SIUTAH ATTY GEN. OFF., supra note 30, at 67.

176



. Victim's fears and the reasonabl eness of those fears.
. Defendant’ s mental and physical health.

. Defendant’ s threats of suicide.

. Defendant’ s access to victim and children via return to the shared
residence and child visitation arrangements.*2

. Access to victim’ s workplace or co-workers.

. Defendant’s prior criminal history and any other history of violence.

When the prosecutor makes arequest to modify standard bail, the court may conduct a
hearing specifically to determinewhat amount of bail would be proper.® Thishearing may
be held as part of thefirst appearanceor, arraignment, or at some other time.> Theonly
constitutional limitation ontheamount of bail isthat it not be excessive or intended to be
acorrectiveor punitivedevice.® Thus, bail islimited to the amount reasonably designed
to ensure the defendant’ s presence before the court.*

Many courtsrely on the use of pre-determined bail schedules, thus dlowing the defendant
to post bond before appearing beforethejudge.>” However, inthose cases where higher
bail isrequested, the judge may consider such factors asthe defendant’ s character and
reputation; ties and responsibilities to family and the community; the court’s prior
experiencewith the defendant; the danger to any person and the community posed by the
defendant’ srelease;® and the likelihood the defendant will engagein additional criminal
conduct.*

When apersonwith no prior convictionsischarged with amisdemeanor offense, aswith
misdemeanor domestic violence, the person may be released without bail at the discretion
of the shexiff, chief of police or adesignated deputy, pursuant to guidelines established by
acourt of competent jurisdiction, by filing an agreement to appear at thetime and place
specified in the agreement.®

®2Shared child care arrangements are the most commonly overlooked factor in reviewing potential
lethality of the perpetrator and contacts with the victim and the children. The prosecutor may wish
to consider the necessity for supervised visitation or supervised exchanges in aneutral location.
NEevADA JUDGES ASS'N., ADMIN. OFF. THE CT., NEVADA BENCHBOOK FOR JUSTICE AND MUNICIPAL
CouRTs 81-13 (rev. 1998).

*1d. at §1-18.

*®|d. at §1-13.

*1d.

d.

®See NEV. REV. STAT. ANN. §178.4853(8)(9) (Michie 1999).

®NEvADA JUDGESASS'N., supra note 53, at §1.13.

®|d. at §2-14.
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Asof 1998, thefollowing bail schedule existed for domestic violence arrests absent any
requests for an increase in the amount of bail .®*

If the perpetrator has no previous convictions of battery and thereisno
reason to believe the battery from which the arrest resulted caused
substantial bodily harm, then bail shall be set at $3,000.00; or

If the perpetrator has no previous convictions of battery but thereis
reason to believe the battery from which this arrest resulted caused
substantia bodily harm, or the perpetrator has one previous conviction of
battery and there is no reason to believe the battery from which thisarrest
resulted caused substantial bodily harm, then bail shall be set at
$5,000.00; or

If the perpetrator has one previous conviction of battery and thereis
reason to believe that the battery from which thisarrest resulted caused
substantia bodily harm, or the perpetrator has two or more previous
convictions of battery, then bail shall be set at $15,000.00.

Examples of other conditions of release: 1000 foot rule (between
perpetrator and partner and/or children), drug or acohol counseling,
staying out of bars or other establishmentswhere alcohol is served, no
weapons possession, seeking and maintaining employment.

Initial Appearance

Under Nevadalaw, any person arrested for a misdemeanor crime must be presented
before amagistrate without unnecessary delay.® Pursuant to statute and current caselaw,
concernsfor unnecessary delay direct that amisdemeanant arrested without awarrant must
be presented before amagistrate for a probabl e cause hearing within 48 hours, including
non-judicia days.® The purpose of the hearing isto review whether probable cause
existed for thearrest.* When a person has been arrested without awarrant and brought
before the court, Nevada law requires that a complaint be filed “forthwith.” %

ol d. at §1-14.

®2NEv. REV. STAT. ANN. §171.178(3) (Michie 1997). See also Powell v. State, 511 U.S. 79, 114 S.Ct.
1280 (1994); County of Riverside v. McLaughlin, 500 U.S., 44 111 S.Ct. 1661(1991).
%NEvADA JUDGES ASS N., supra note 53, at §1-1.

#d.

5NEv. REV. STAT. ANN. §171.178(4) (Michie 1997).
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Generdly, the arraignment proceeding entertainsthe initial appearance of the defendant
before the court in order to receive a forma complaint, assure the defendant’s
understanding of the charges, verify the true name of the defendant, and handle other
matters as appropriate.®® Although the arraignment may seem like an early and
unimportant proceeding, caution must be taken to insure that the defendant understands
both the charges against him and hislegal rightsin order to prevent later constitutional
challengesto the proceedings.®” In particular, the judge should ensure that any special
accommodations required by the defendant in order to understand the proceedings, such
asacompetency examination or atrandator for anon-English speaking defendant, are
arranged in advance and provided at the arraignment.®®

4.6.2 Parole and Probation Status

In Nevada, parole and probation supervisionislocated inasingledivision, the Nevada
Divison of Paroleand Probation (the Divison), and its officers supervise both probationers
and parolees. All suchindividualswith acrimina justice status are subject to additional

burdens and sanctionsif they are arrested for adomestic violence crime. Probationersare
subject to the jurisdiction of the court of record in the event that they are arrested for
subsequent crimes, whereas parol ees are subject to the jurisdiction of the NevadaParole
Board for any subsequent crimes.

Pre-Sentence I nvestigations and Reports

TheDivisionisresponsible for conducting pre-sentence investigation reports which the
court generaly utilizes as arecommendation when imposing a sentence againg a defendant
eligiblefor probation satus. Asagenerd rule, the Divison will recommend a* no contact
clause” be placed in a probation agreement where the defendant is convicted of acrime
against a person (e.g., felony domestic violence or stalking). Aswith any section of the
probation agreement, violation of the no contact clause subjectsthe probationer to arrest
and return to the court of record for arevocation hearing.®

%|d. Seealso NEv. REV. STAT. ANN. §174.015 AND 174.025 (Michie 1997).

5’NEvADA JUDGES ASS N., supra note 53, at §1.1.

) d. Thereis no statute or case authority which mandates that an arraignment must come within a
specified number of hours post-arrest. However, a person must not be admitted to bail without
appearing before a magistrate if possible, with the least possible delay. See Nev.REV.STAT.ANN.
8171.178(5) (Michie 1999).

%An arrest alone violates the terms and conditions of a parole or probation agreement. Violations
of specific clauses of the agreements constitute additional reasons for arrest and also provide
evidencein favor of revocation of the defendant’s criminal justice status.
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Procedure for Probationers or Parolees Arrested for Domestic Violence Crimes™

In order to implement its policy of “zerotolerance’ for crimesof domestic violence, itis
imperative that the Division be notified of the following:

. All felony and misdemeanor arrests for domestic violence crimes.
. All convictions arising out of domestic violence arrests.
. Association or contact by the probationer or paroleein violation of a“no

contact” provision in the terms and conditions of either a parole or
probation agreement.

. Threats of or actua acts of violence. Documentation, including arrest
reports, isrequired. If theincident is not reported to alaw enforcement
agency, avictim’s statement will suffice.

. All violationsof restrainingordersand TPO' s (emergency, temporary and
extended).

Authority of the Division

The following statutes provide the Division with its authority to make arrests, including
misdemeanor domestic violence arrests, as Nevada peace officers.

NRS 289.180(a) and (b): authorizes and designates parole and probation officers
assworn peace officerswith full arrest powersin the performance of their duties.

NRS 176A.500(3): authorizes probation officersto arrest probationers who
violate the terms and conditions of the probation order. Probationers will be
arrested and brought back before the sentencing court of record for al violations
involving domestic violence.

NRS 213.151(3): authorizes parole officers to arrest parolees who violate the
terms and conditions of their parole agreement. Parolees will be arrested and
brought back beforethe NevadaParoleBoard for dl violationsinvolving domestic
violence.

Release of a Probationer or Parolee

Any person with acriminal justice statusis subject to a“no bail” hold which must be
placed on the defendant by an officer of the Divison while heisin custody. Thus, whena

°SouTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE, DOMESTIC VIOLENCE PROTOCOLS &t 29
(1999).
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hold isplaced on the probationer or parolee, the defendant usualy awaitsarraignment in
custody and will usualy remain in custody until the resolution of any revocation
proceedings. However, jail space constraints and judicial discretion to release a
probationer or parolee exist, and the prosecutor should be aware of these possibilitiesin
order to notify the victim and plan for victim safety issues and referrals.

4.6.3 Mentdly Ill Defendants

The subject of mentaly ill defendantsin the context of domestic violence isatopic that
receiveslittlerecognitioninthelega community. AsNRS176.127 (3)(b) demonstrates,
amentaly ill perpetrator of domestic violenceistreated no differently than a perpetrator
whoisnot considered mentdly ill, with the exception that the mentally ill perpetrator may
receive some psychological treatment at the court’ s discretion.

Plea of Guilty But Mentally 1l

NRS 176.127. Determination of mental condition of defendant; trestment if mentdly ill at
time of sentencing.

1. If acourt acceptsapleaof guilty pursuant to NRS 174.041, the court shall, before
imposing sentence, afford the defendant an opportunity to present evidence of his
present menta condition. If the defendant clamsthat heismentdly ill at thetime
of sentencing, the burden of proof isupon the defendant to establish that fact by
a preponderance of the evidence.

2. If the defendant has been ordered to the custody of the department of prisons, the
court may order the department to cause an examination of the defendant to be
conducted to determine hismenta condition, and may receivethe evidence of any
expert witness offered by the defendant or the prosecuting attorney.

3. If the court finds:

€) That the defendant is not mentally ill at the time of sentencing, it shall
impose any sentencethat it isauthori zed to impose upon a defendant who
pleads or isfound guilty of the same offense.

(b) By apreponderance of the evidencethat the defendant ismentdly ill a the
time of sentencing, it shall impose any sentence that it is authorized to
impose upon adefendant who pleads or isfound guilty of the same offense
and includein that sentence an order that the defendant, during the period
of hisconfinement or probation, begiven such treatment asisavailablefor
hismenta illnessif the court determinesthat therel ative risksand benefits
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of theavailable trestment are such that areasonable personwould consent
to suchtreatment. Thetreatment must be provided by the department of
prisons.

NRS 176.129. Find judgment of guilty but mentaly ill deemed judgment of guilty. Except
for purposesof NRS 176.127, afina judgment of guilty but mentaly ill shall be deemed
to be afinal judgment of guilty.

Pursuant to NRS 176.059(1), when adefendant pleads guilty or guilty but mentaly ill or
isfound guilty of amisdemeanor, including violation of any municipa ordinances, thejustice
or judge shal includein the sentence the sum prescribed asan admini gtrative assessment
and render ajudgment against the defendant for the assessment.

47 PROTECTING THE VICTIM™

Ironically, prosecution of the perpetrator may pit the victim and prosecutor against one
another and create an adversaria relationship.” In order to help establish common ground
with the victim, the prosecutor should keegp in mind the rationale behind the crimind justice
system'’ s intervention into domestic violence:

. To protect the victim and her family from repeated incidents of abuse.

. To unequivocally regject violence and abuse by reinforcing the fact that
domestic violenceisacrime.

. To empower the victim by providing her with the support and sense of
community that can occur when legal and community resources are
mobilized on her behalf.

. To hold the perpetrators of domestic violence accountable for their
behavior and to change those ingtitutions which perpetuate the abuse of
power.

"See Chapter 7 detailed discussion of victim specific issues including victim services.

"2See generally McGuUIRE, supra note 1, §5.

"d. at 85-1, citing Schechter, Guidelines for Mental Health Practitioners in Domestic Violence
Cases, National Coalition Against Domestic Violence, P. O. Box 15127, Washington, DC 20003-
0127.
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47.1 Confidentiality

It isabsolutely imperative that any information obtained about the victim or by the victim,
such as contact information, job location, address, and phone numbers, be kept
confidential. Criminal justice agencies may wish to consder adopting forma procedures
for handling victim informationin instances involving domestic violence crimes. Those
procedures may also cover security issuesand information concerning hearings or other
proceedings. However, itisequaly imperativethat prosecutorsand victim advocatesare
aware of and adhereto the government’ sobligation to disclose excul patory information,
such as victim recanting statements, to the defendant.

4.7.2 |nterview Rapport™

Thefirg interview with the victim, scheduled by either aninvestigator or avictim services
advocate, ided |y should take place within 48 hours of theincident which led to thearrest
or filing of acomplaint. Thistimeframetakesinto account thefact that waiting any longer
may impair the prosecutor-victim rel ationship,” and may result in defense counsel being
the first contact the victim has with the criminal justice system.

Thefollowing checklist providesalist of tasksthat should be accomplished inthefirst
interview with the victim.™

Establish Rapport.

. Understand the victim’s point of view.
. Explore mutuality of interests.
. Communicate the realities of domestic violence and the

prosecutor’srole.
Inform the Victim of Community Resources.

Investigate the Facts of the Offense.

. Discover thefactsand circumstances of the offense and eventsleading up
to the offense.
. Review police reports and witness statements.

"Adopted from McGUIRE, supra note 1,85.2.

"Perpetrators may have entered the “honeymoon period” of kindness and contrite loving behavior
and may be attempting to reconcile with the victim in order to influence the course of prosecution.
McGUIRE, supra note 1, at §5.3.
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Prepare witness statements if none exist.
Explore self-defense or other justification issues.

Review the Criminal Process.

Steps involved in the prosecution and anticipated time frame.
Conditions of release, including no contact provisions.
Victim’'srole as awitness, what participation will be expected (e.g.,
depositions, hearings, etc.), no drop policies, and victim impact
statements.

Role of the subpoena. Serve subpoenaif thetrid date isknown and get
service information for future service.

Explore Disposition Alternatives.

Prior abuse and the extent, duration and severity of abuse.
Review crimina history.

Lethality factors.

Alcohol or substance abuse issues and any prior treatment.
Goalsfor future of relationship.

Sentencing options.

Consider On-Going Issues

Medical release forms.
Support system for victim.

Explaining the Prosecution Process and the Redlities of Domestic Violence””

In addition to explaining what will be required of the victim during the prosecution phase,
the prosecutor should al so explainto thevictim how the crimina processworksin generd,
including such matters as the function of preliminary hearings and depositions, thetrid
process, the *no drop” policy, and possible sanctionsfor fallure to gppear. The prosecutor
or victim advocate may dso want to use the opportunity to communicate informeation aboout
domestic violencethat the victim may not otherwise have accessto. Thefollowingisalist
of facts the prosecutor or advocate should convey to the victim:

""Adopted from McGuUIRE, supra note 1,85.2(F).
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. Domestic violence assault is a crime.

. The victim is not responsible for prosecution.

. Domestic violence often escalates into more serious beatings and can
result in death.

. Domesticviolenceisawidespread problem affecting al sectorsof society.

. The prosecutor does not seek to end the relationship —only the violence.

. Victims and prosecutors share the same goals.

. There are many dispositional aternatives.

. Asawitnessto acrime, thevictim may be subpoenaed and, if so, will be

expected to testify truthfully.

Use of Victim Advocates™

Contact with the victim may be initiated by direct referral from a police agency, a
community agency or the Victim Information Guide, distributed when apolicereport is
initiated. Victim advocates may a so initiate contact from domestic violence reporting
forms, generally within 72 hours of thereport.” The advocate may interview thevictim
inperson or over thetelephonein order to determine therelationshi p between the parties,
assessthesituation for lethality, and determinevictim needs. Thefollowingisalist of
services that the victim advocate may be able to provide to the victim and her family:

. Create an individualized safety plan based upon information in the police
report and from the victim.

. Make appropriatereferrds, including contact with the TPO office, shelter,
socia service agencies, medical services or mental health providers.
Other referra's may include law enforcement agencies, the prosecutor’s
office, and Nevada State Victims of Crime Compensation (to assist with
medical costs not covered by insurance).

SOUTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE, DOMESTIC VIOLENCE PROTOCOLS @t 19
(1999); OFFICE OF THE CITY ATTORNEY, CITY OF LASVEGAS, DOMESTIC VIOLENCE PROTOCOLS at 11
(1996).

®Thistime frame is valid for southern Nevada agencies and may vary by location and availability
of victim resources.
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. Provideemergency transportationto crimina justicerelated and medical
appointments; accompany the victim to court and the hospital, if
necessary, and ass st with protective order and compensation paperwork.
Priority isgiven in thefield to elderly or disabled victims of abuse.

. Provide bustokensto assist victimswith emergency transportation needs.

. Arrange for residential and vehicle lock replacement when no other
financial resources are available to the victim.

. Act asaliaison between the victim and law enforcement, the courtsand
other related agencies. Thismay includeinteraction with alandlord or
employer in order to increase the level of safety and lend credibility to the
victim’s need for support and understanding while in the midst of a
domestic crisis.

. Providetraining to law enforcement recruitsand civic and community
groups.

4.7.3 Servicelssues

Thevictim should aways be served noticein person by amember of the criminal justice
agency. Service should never be made by mail as the perpetrator could intercept the
notice. Thus, the prosecutor or law enforcement agency should obtain current or
aternative contact information for the victim. Where personal service isimpossible,
telephonic service isa possible last resort.* However, care should be taken to avoid
letting the perpetrator know of attempts to telephonically contact the victim.

4.7.4 No Contact Orders™

The victim, prosecutor or victim advocate may ask the court to impose a no-contact
provision in any bail release where there is reason to believe that the perpetrator’s
presencein thehome posesathrest to thevictim'’ s safety or the safety of other personsin
the victim’ s household.# Where ano-contact provision has been made a condition of the

8See NEV.REV.STAT.ANN. 174.315(3) (Michie 1999).

8 Adopted from McGUIRE, supra note 1,at §3-20to 3-22. See also §85.3-5.11 infra (detailed
discussion of civil protection orders available to victims of domestic violence).

850e NEV. REV. STAT. ANN. §178.4851(4)(b) (Michie 1999) (pertaining to the release of a defendant
on bail and requiring him to sign certain documentation prior to release, including that he will
“comply with other conditions imposed by the court and stated in the document”).
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perpetrator’ srelease, the prosecutor should communi cateto the victim the seriousness of
the order and that the prosecutor’s office will not tolerate violations of the order.
Specificdly, the prosecutor should inform the victim that aiding and abetting violations of
the no-contact order issued agai nst the perpetrator can be groundsfor acontempt charge
and for revocation of the perpetrator’s release.

Thefollowingisamodd standard for theimposition of no-contact provisonsfor domestic
violence crimes:

. Police officers should be urged to include a notation on the complaint
reguesting a no-contact condition of release, and should include in their
affidavit adequate factsto support aprobabl e cause showing that ordering
the offender from the home is necessary.

. Theprosecutor should communi cate expeditioudy to the court any request
or need for protective conditions of release. This may be done by:

Q) Appearing personally at the initial appearance;
2 Contacting the pre-trial investigator and making the request
through the Division of Parole and Probation (Pre-Sentence
Investigation); or
3 Contacting thejudge or magistrate beforetheinitial appearance.
. The prosecutor should apply for ano-contact provision after theinitial
gppearance by using the gppropriate forms developed by the prosecutor’s

office.

475 Child Custody Arrangements

The prosecutor and/or advocate should not overlook the need to advisethevictimor to
providethevictim with assstancein dedling with child custody and vistationissues. The
custody exchange situationisripefor abuse, and children become apotential source of
perpetrator control and further abuse. While child custody and visitation laws are outside
the scope of this chapter, it should be noted that contact with the defendant during
viditation exchangesisoneof themost overlooked issuesin domestic violence. Moreover,
shared children provide the perpetrator with an additional source of power and control
over thevictim. Every effort should be madeto ensurethat the victim and her children are
safe during the prosecution period and afterwards.
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4.7.6 Victims Rights

Notification
In general, victim notification procedures should include:®
. Notification to the victim by telephone when charges are filed.

. Telephone or persond contact with the victim if additiond informationis
necessary before a case will befiled.

. Telephone contact with the victim prior to trial dates in pending cases.

. Teephone contact informing the victim of the digposition of thedomestic
violence case.

. Telephone contact regarding thevictim’ sright to restitution in apending

matter and any further court date at which retitution may be determined.
Thevictim should d so beinformed of rightsrelated to the State of Nevada
Restitution Fund.

Inaddition, Nevadalaw providesfor notification of victimsunder certain circumstances.

NRS 178.569: Victim defined.

NRS 178.5692: Protection of victim from harassment and during
cooperation with an investigation.

NRS 178.5694: Harassment of victim by defendant and
notification of victim in certain circumstances.

NRS 178.5696: Separatewaiting areasto be provided for victims
at court hearings.

NRS 178.5698: Victimto benoctified of release of defendant from
confinement where victim requeststo be notified
in writing and provides contact information.

80FFICE OF THE CITY ATTORNEY, CITY OF LAS VEGAS, DOMESTIC VIOLENCE PROTOCOLS (1996).
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Victim Impact Statements

Victims and/or their family members should be encouraged to provide victim impact
statements during the penalty phase of adomestic violencetrial. The opportunity can
provide the victim with a sense of empowerment and alows the victim to communicate
directly tothejury theredlity of domestic violence outside the congtraints of tria testimony
and evidentiary burdens. Specificaly, victimimpact statementsgivethejury apicture of
areal person who has suffered real harm at the hands of the perpetrator.

Compensation and Restitution Fund

Prosecutors or victim advocates should insure that victims of domestic violence are notified
of their right to petition for victim assistance under the State of Nevada Restitution Fund.®

4.7.7 Failure To Appear Problems®

A prosecutor dealing with areluctant victim witness faces four problems: (1) thevictim
who avoids subpoena service; (2) the victim who failsto obey asubpoenato appear; (3)
the victim who recants or changes her story; and (4) the victim who the prosecutor has
probable cause to believe hasfiled afase report of assault or other crimes. In deciding
whether to filecharges againgt the victim, the prosecutor should proceed on acase by case
basis, keeping in mind the domestic violence dynamic and the goal of criminal justice
intervention into domestic violence crimes.

When making a decision regarding proceeding against areluctant victim for perjury,
contempt, failureto appear, or filing afase police report, the prosecutor should remember
that the perpetrator may be pressuring the victim and that incurring the wrath of the crimind
justice agency —for example, by not gppearing — may be preferable to incurring the wrath
of the abusive partner. That is, the victim may be makingwhat she viewsasasurvival
decision by not responding to a subpoenaor by recanting. In addition, the prosecutor who
decidesto proceed against the victim, such asfor failure to appear, may be acting in
oppositiontothegoasof crimina justiceinterventioninto domesticviolence. Specificaly,
the prosecution of domestic violence empowers the victim by holding the perpetrator
accountablefor abusiveactions. However, whenthe criminal justice entity sanctionsthe
victim for having made a choice contrary to the prosecution, the victim runstherisk of
being re-victimized by thesystem. Additiondly, thevictimwhoissanctionedfor fallingto
cooperate may bereluctant to involvelaw enforcement in any futureincidents of domestic
violence. Itisimportant for the prosecutor to communicate that —whatever thevictim's

84See Chapter 7 (victim rights and services).
®Adopted from McGuIRE, supra note 1,885-14 to 5-15.
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actions—thecrimina justice sysemisavailablewhen and if thevictim choosesto useitin
the future.

The prosecutor’ soffice may wish to consider adopting aforma policy regarding Situations
in which the victimis or becomes reluctant or recants. For example, following the
adoption of mandatory arrest Satutes, theagency may affirmatively assert that they will not
drop or reduce adomestic violence charge to alesser offense and, once subpoenaed, the
victimwill berequired to cometo court. If thevictim failsto appear, an order to show
cause may befiled with the court. However, the agency will not dismissany domestic
violence charges simply because avictim/witnessfailsto appear for tria & If thecaseis
not an obviouslossat trid, the law requiresthe prosecutor to conduct atrid, negotiate the
case without adismissal of the charge, or request a continuance.

Factors That |nfluence a Victim/Witness to Cooperate with the Prosecutor®’

Thefollowingisalist of factorsthat encourage a victim to cooperate with the prosecution
of the domestic violence perpetrator:

. A victimwho is contemplating or has taken steps toward separation or
divorceismorelikely to be eager to see the prosecution go forward. The
distancing betweenthe victim and the abusive partner that the prosecution
creates may be agreat help to the victim in the separation or divorce
proceedings.

. If thevictim’ schildren have been harmed or threatened by the perpetrator,
the victims may be morewilling to help the prosecution. Many victims
who have endured years of violence and keep returning to the abusive
home will leave at the first hint that their children are also at risk.

. A victimmay havetried avariety of aternativesto stop the violence, such

80FFICE OF THE CITY ATTORNEY, CITY OF LAS VEGAS, DOMESTIC VIOLENCE PROTOCOLS (1996). The
City Attorney has adopted the position that a victim witness who fails to appear at a court hearing
and who has been subpoenaed will be required to appear. However, if avictim witnessfailsto
appear, the attorney requests a continuance, and attemptsto locate the victim are made by
investigators or advocates. If the victim islocated, and the reason for not appearing lacks
credibility, upon recommendation of the victim advocates, in lieu of or after a hearing upon an
order to show cause, the victim may be required to go to a domestic violence education session in
order to be made aware of the cycle of abuse and related behaviors. The victim witnessisthen
given another chance to appear before the court before any actions are taken based on the initial
failure to appear.

8 Adopted from McGuUIRE, supra note 1, at §85-10 to 5-11.
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as changing behavior, using marriage counseling, etc. Thevictim's
readinessto view thecriminal justice system as necessary to surviva may
be heightened if these efforts have failed.

. Redligtic information about the crimina prosecution processand itsddays,
burdens of proof, probation, possibilities, may make the victim more
willingto assist because of knowingwhat to expect and being ableto plan
accordingly.

. A victimwho has good emotional and practical support —such aschild
care, time off fromwork, and transportation —may be morelikely to see
prosecution as a positive step.

48 TRIAL ISSUES™®

4.8.1 Theory of the Case®

The theory of the caseis the theme the prosecutor uses to devel op the presentation of
evidenceto provethe elements and to successfully rebut any defenses. Itistheunified
themethat is presented to the jury throughout the course of thetrial. Not every prosecutor
will chooseto useatheory of the case to present the evidence to the jury as each case will
haveissuesuniquetoitsalf. However, the prosecutor may wishto weavein information
about the crimind justice system and, specificaly, domegtic violence, throughout the course
of thetria. Thefollowing are some suggestions that the prosecutor may want to consider
when developing atheory or theme for the case:

. Domestic violence is a crime, not afamily matter or private dispute
between equal partners.

. The state, through the prosecutor, has an affirmative duty to intervenein
domestic abuseassaults. Itsresponsibility extendsto protecting people
unwilling or unable to protect themselves.

. Personswho commit domestic assaults must beheld accountablefor their
acts, and the crimind judtice system must frequently intervenefor assailants
to be held accountabl e,

8Adopted from McGUIRE, supra note 1, at §§89-1to 9-17.
.
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. Domestic violence affects people beyond the relationship involved:
children, employers, thehedth care system, future partners, family, friends
and co-workers.

. Domestic violenceisacomplex socia problem with crimina elements.
Thetria will focusonly on the crime aleged to have been committed, not
on the details of thevictim - perpetrator relationship or the causes of the
violence or abuse. Jurors will likely leave with many unanswered
guestions because such matters are beyond the scope of acriminal trial.

4.8.2 Preparation of Witnesses®

The prosecutor and staff should be aware that witnesses may be unfamiliar with trial
procedures and the criminal justice system in general. Prosecutors may want to contact
witnesses early in the screening process to provide them with information about potentia
tria issues, important dates, and therolethey will play inthe proceedings. Early interviews
should cover abrief review of thefactsin order to set in the witnesses minds the issues
that may be covered at trial.

Theactua pretria prepatory interview should be conducted in person with amember of
the prosecutorid gaff. 1n addition to providing the witnesswith information abbout what will
occur at thetrial, wherethevarious playerswill sit or stand, and what their functionsare,
the prosecutor may consider showing the witness the courtroom to ease anxieties and
nervousness. Thefollowingisalist of itemsthe prosecutor or his staff may wish to cover
with witnesses in the prepatory interview:

. Thorough review of the content of direct examination. Practiceof some
direct examination questions is also recommended, particularly for
witnesses who have never before given testimony.

. Review of witnesses' prior statements or depositions.

. Some*“rules’ about giving testimony: don't testify in narrativeform; answer
audibly; don’t interrupt the questioner; listen to the question carefully and
answer only what is asked; stop when acomplete answer to the question
has been given; what objections are; and how the witnesses should
conduct themselves during them.

“Adopted from McGUIRE, supra note 1, at §§9-1 to 9-17.
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. Review of any exhibitsthat the witnesswill be asked to view and comment
on during thetrial, including all foundational requirements.

. Preparation of diagramsor mapswhichwill beused asexhibitsor practice
making those which will be created during the trial.

. Anticipation of areasthat will becoveredin cross-examination. Witnesses
arealmost awaysapprehensive about cross-examinations, and helping
them preparecan dleviatemuch of their anxiety. Includeimpeachment by
prior statement, prior convictions, bias or prejudice.

4.8.3 Voir Direlssues and Jury Selection®

Voir direisthe process by which the prosecutor attempts to distinguish one group from
another and to pick twelve persons who can be convinced that the Sate’ s presentation is
the correct one. Generdly, the prosecutor wantsto pick people who can work together,
who will be ableto make decisions, who will use common sense, and who believe that
persons should be held accountablefor their actions. Because domestic violence crimes
present uniqueissues and attitudesto potentia jurors, the prosecutor should, if possible,
usevoir direasan opportunity to attempt to dispel mythsand stereotypes about domestic
violence andvictims of the crime. Thisgtrategy offersthe prosecutor an early opportunity
to begin to overcome any weaknesses in the state’' s case.

Aswith any part of thetrid process, the prosecutor should strive to gppear composed and
prepared during voir dire, while kegping in mind that potential jurors may approach the
process of voir dire with a certain amount of apprehension. Where a potential juror
evinces some discomfort with public speaking or answering questions about domestic
violence, such as reasons for the juror’s discomfort or possible past experience of
domestic violence, the prosecutor may wish to establish some type of procedure for the
potential juror to speak with the attorneys and the court in private.

Each prosecutor should attempt to identify mgor issueswhich will tend to influencethejury
one way or the other and then select individuals that will react favorably to the
prosecution’ scase. The prosecutor may devel op broad generdli zations about what types
of jurorsaremost favorablefor certain cases, but should take care not to rely too heavily
on those generalizations, given the uniqueness of each potential juror.

4.8.4 QOpening Statements®

%I Adopted from McGUIRE, supra note 1, at §89-1 to 9-17.
2d.
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The opening statement should tell the jury astory and build on themes of empathy and
accountability. The prosecutor may wish to do the following in the opening statement:
. Disclose any problemsthat will appear in the course of thetria in order
to avoid juror surprise.

. Identify the “players,” including any children.

. Include statements made by thevictims, other witnessesand the defendant
in the course of telling the story to the jurors.

. Close on agtrong point in the case and avoid bringing up any weak points
inthe case. (Medical evidenceis usually astrong closing point.)

4.85 Presentation of Evidence®

Generdly, the order inwhich theevidenceispresented iscritical to the success of the case.
Primacy and recency theories play acrucial rolein how jurors respond to and remember
the evidence. Thus, the prosecutor should striveto start and end on astrong note. The
prosecutor may wishto consider thefoll owing suggestionswhen presenting the case before
thejury:

. Do nat put thevictim onfirg unlessthevictimisaconvincing witness. The
prosecutor may consder putting thevictim on the stand in the middle of
thevictim casein chief, preferably with astrong witness before and after.
Where permissible, the prosecutor may consider putting an expert on
domestic violence on the stand immediately after thevictimin order to
explain the dynamicsof domestic abuse and help thejury understand why
thevictimtedtified asshedid. Thismay be especidly ussful whereavictim
is subject to credibility attacks or has given a different story.

. Never put thevictimonfirg if thereisany possbility thet thevictimwill lie
(or haslied in the past) or recant.

. Present the case so that the witnessestell the story but don’t get locked
into achronological presentation. Strive for impact and persuasionin
presentation of testimony.

“1d.
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. Present first any evidence that clearly demonstrates that an assault
occurred. Thisway, by the time the jury hears any weaknesses in the
case-in-chief, they will havelessimpact. The prosecutor may consider
starting the case with the testimony of medical personnel - someone
“unbiased” who can describe the assault and injuries.

. Where pictures are available, put the witnesstestifying about the related
injurieson the stand early so the jury can hear about theinjuries. Publish
the picturesto thejury, but save the picturesfor presentation until thefina
argument.

. The prosecutor may wish to ask the court prior to trial for permission to
havetheinvestigating officer, who might otherwise be subject to witness
exclusion, sit at the counsdl table during tria in order that he or she may
ass & the prosecutor by pointing out any discrepanciesor possibleliesand
providing additional investigation information.

Reluctant or Hostile Victim Witness

Frequently, victims are reluctant to testify against their domestic partners. Recanting
victimsoften lack sincerity and credibility when they testify. However, they are better than
acooperativevictimwho lacks credibility. The prosecutor must be prepared to question
ahogtilewitnessor proceed under thetheory of victimless prosecution and theindependent
corroboration standard.**

NRS 115(4)* permits|eading questions of awitnesswho identifieswith an adverse party.
Hostilevictims should beimmediately identified to the court through their testimony asto
current rel ationship with the perpetrator or any financia or emotiona dependenceonthe
perpetrator, and common bonds such as a child in common, joint loans or leases, and
other evidence of an ongoing relationship. Use a hostile victim to prove the domestic
relationship, identify the defendant (especidly when hewas* goneon arrival™), establish
the court’ sjurisdiction, provide foundation for admissible hearsay (principaly thetime
between the event and statements and the fact that the victim was upset), and to narrow
theissues. Through kindness and tact, get the uncontested or apparently unimportant
mattersfrom thevictim beforemoving into * hot button” issuesover which shewill be seen
ascritical toyour case. Contrast what wasimportant to thevictim onthe day in question
(persond and children’ s sefety) with what isimportant to the victim on the day of trid (thelr
relationship). Point out any lack of cooperation to date. Find at least two or three areas

%'See 84.4.1, supra (screening standards and use of independent corroboration).
%See NEV.REV.STAT.ANN. 115(4) (Michie 1999).
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where the victim’ s testimony
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isnot credible and obtain testimony that will assst you in coloring the victim'’ s credibility
and the falsity of obvious misrepresentations.

Use of Child Witnesses and | ssues of Competency®

Whether or not to use child witnesseswho saw the actua assault or saw their parent after
theassaultisadifficult question that aprosecutor must carefully consider. Childrenwho
witnessed the assault can be powerful witnesses but can also be traumatized by the
discovery processand courtroom proceedings. Inaddition, children may feel that they
need to take the side of one parent or the other, and they are highly susceptible to the
pressure to please.

The prosecutor should endeavor to inquire into the availability of any children who
witnessed the assault against their parent or saw their parent immediately after the assault
and determine what they saw and any biasesthey may have against either parent. Under
Nevadalaw, persons of dl ages are competent to testify.”” Witnesses are required to have
personal knowledge of the matter at issuein the court, or if they do not have personal
knowledge, they must be qualified as experts.® However, when thewitnessisachild
under legal age, it isthe responsibility of the judge to question the child to determine
whether the individual is capable of testifying in court.*® The primary purpose of the
questioning isto assess (1) theindividud’ s capacity to understand the difference between
honesty and dishonesty, right and wrong, truth and falsity; and (2) theintelligenceleve of
the individual .®® When questioning children, asking leading questionsis considered
appropriate for both the judge and counsel .**

4.8.6 Cross Examination of Defense Witnesses'®

Thetwo primary goals of cross-examination areto affirm or corroboratethe state’ scase,
and to discredit the defendant. Rarely will the prosecutor be able to effectively cross-
examinethewitnessby smply responding to direct testimony. Thus, itiscritical that the
prosecutor be prepared and have mapped out potentia defensesto thedomestic violence
incident and astrategy for destroying such adefense. This preparation should begin as
early aswhen the case was screened for prosecution. 1t should continue through the case
subpoenaissuance and be deliberated on throughout the pretrid phase. By thetime cross-

%Adopted from McGuUIRE, supra note 1, §89-1to 9-17.

9NEv. REV. STAT. ANN. §850.015 (Michie 1999).

%), at §50.025 (Michie 1999).

%See NEVADA JUDGES ASS N., supra note 53, at §11-1 to 11-5.
100| d

101| d

192Adopted from McGuIRE, supra note 1, at §89-1 to 9-17.
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examination takes place, the prosecutor should
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have the closing argument mapped out so that the facts necessary to present the desired
closing are established during trial.

The following lists potential domestic violence defenses:

It was an accident (e.g., the victim tripped, fell, etc).

The victim provoked me by 103

Wewere arguing and | was holding the victim. The victim got hurt by
trying to pull away from me.

Thevictim threatened me, and | wasjust trying to protect mysdlf (or the
victim had a weapon).

Someone €l se beat the victim.

Cross-Examination of Character Witnesses'*

There arethree genera gpproachesto damaging the testimony of witnessesfor defendants
who testify to their good character. They are summarized below.

(1)

2)

Lack of Persona Knowledge: Establish early inthe cross-examination that
the witness was not present at the time of the alleged assault and,
therefore, has no personal knowledge whether the event took place as
dleged. When awitnessacknowledgesthisfact, the prosecutor can argue
during closing that people act out of character at times, and that
uncharacteristic behavior would surprise even our closest friends.

Challengethe Reliability of the Witness s Opinion: Thisrequiresprior
investigation on the part of the prosecution. Because character witnesses
can only testify asto their opinion about the truthfulness or untruthful ness
of the defendant, the defendant will be required to lay the proper
foundation to establish thistype of knowledge (the basisfor the opinion).
The prosecutor with sufficient time to investigate the background of the
witness may be able to chalenge the foundationa requirements set by the

1%3This is not a defense per se. It may be an attempt at self-defense, defense of others or defense
of property. The prosecutor should be well-versed in the distinctions and armed with case law
which illustrates the lines between valid and invalid defenses.

1%*Adopted from McGuIRE, supra note 1, at §89-1 to 9-17.
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defendant —that is, the witness does not know the defendant well enough
to haveformed areliable opinion of him. Challenges such asthiscan be
made during the voir dire of the defense witness before the witnessis
dlowed to givetestimony. Evenif thetestimony isalowed, aquestionis
raised about the basisfor thetestimony, and thislessensitsimpact onthe

jury.

3 Contradict the Defendant’ s Good Behavior: If the prosecutor has been
ableto discover evidence of the defendant’ s relevant behavior that would
tend to contradict the witness' s testimony, the prosecutor can ask the
witness on cross-examination if the witnessis familiar with specific
instances of the defendant’ s behavior. If the question is followed by
asking the witness whether knowing about that conduct now affectsthe
witness sopinion of the defendant’ sreputation, thewitness stestimony is
in trouble no matter what the response.

Cross-Examination of the Defendant'®

Thejury will want to hear what the defendant hasto say about theincident. Itis, therefore,
critical that the prosecutor has a persuasive cross-examination that discredits the
defendant’ stestimony. The stat€' s questioning should focus on affirming the Sat€' scase
and destroying the defendant’ scredibility. Thefollowing questionsaredesignedtoget the
defendant to answer in the affirmative, thus confirming as many pointsof thevictim’'s
testimony as possible:

. Y ou recall the events of (date)?

. Y ou were at the house, right?

. Y our partner was at the house, right?

. The children were at the house, right?

. That's al'so what your partner testified, isn't it?

. Y ou and your partner had an argument, right?

. Y ou were arguing about your drinking, right?

. That’swhat your partner said, too, isn’t it?

. Y our partner’ stelling the truth about that, right?

. Y our partner was angry because you stopped at the bar on the

way home, right?
. Y ou did stop at the bar, didn’t you?
. Y our partner’ stelling the truth about that, too?

1%5Adopted from McGuIRE, supra note 1, §8§9-1 to 9-17.
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This technique forces the defendant to endorse as many facts of the state’s case as
possibleand thevictim’ scredibility, aswell. If the prosecutor can get the defendant to
admit to physical contact with the victim, the defendant may defend the contact or seek to
minimizeit. For example, the defendant may state that the victim wasin theway and had
to be moved “out of theway,” and that is how the injury occurred. The prosecutor should
commit the defendant to the defendant’ s own account that the injuriesto the victim
occurred at that time and no other time. Oncethisis established, the prosecutor can ask
the defendant why the specific actions were taken. For example:

. Theinjury was self-inflicted by the victim to get custody of the
kids or to get the defendant arrested

. | had to protect the victim from salf-inflicted harm. Thevictim
was suicidal, drunk and near the balcony or stairs, wanting to
engagein drug or progtitution, or disturbing the neighbors. | was
just calming the victim down;

. Did you think that was necessary?

. Would you do it again?

An affirmative answer to the last question can bind the defendant and label him asa
multipleoffender. However, if the defendant answersin the negative, the prosecutor can
gl argue a closing that the defendant knowsthat what he did waswrong. If possible, ask
ahypothetica which makes another person the victim’ s perpetrator and the defendant the
protector. For example: “What if you and your partner were at aparty and someone gets
into an argument and pushes your partner asde?’ “Do you think that would have been
necessary?’ “What if your partner was hurt in the process?’ “Do you think that theforce
used would have been necessary?’

4.9.7 Defenses'®

The two principal defenses asserted by defendants are summarized below. The
prosecutor’ sattack on these defenses demonstratesthat thereisno basisin law or fact for
the claims of self-defense or provocation.

Sdlf-Defense

Sdf-defenseisarisky strategy for defendants because they must admit the fact of the
injuries and that they caused them, while at the same time arguing that they were justified

1%¢Adopted from McGUIRE, supra note 1, at §9-1to 9-17.
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in acting in that manner. Self-defense claims are vulnerable to the following:

. Whether there was any risk of injury or risk to life or safety.
. Whether force was necessary to avoid the risk.
. Whether the force used was reasonable.
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The prosecutor should attempt to destroy the claim of self-defense at the earliest point
possible. The prosecutor may do thisby demonstrating that there was no risk of harm to
the defendant, by demondirating the sizeand strength disparity between the victim and the
defendant, or by showing that the defendant never had causeto fear thevictimin the past
and, if not afraid in the past, why was he fearful on this occasion.*’

The following areas of inquiry may be useful where the defendant claims self-defense:

. The defendant’ s consumption of drugs or alcohol

. Theeffect of dcohol onthe defendant’ sperceptions, memory or judgment

. The good timesthat the defendant and the victim had that same day up to
ascloseto thetime of the argument as possible (including any kissng and
hugging)

. The good times that they had planned for the near future

. What the defendant likes most about the victim, and especialy what the
victimwas not that particular day, such asa*good cook,” when dinner
was not ready on time

. The size and/or age differential between the defendant and the victim

. Any specia permanent or temporary handicap the victim had

. What they argued about — the defendant was mad at the victim for
something done, not done, or she did not do, or “won’t shut up about”

. The victim’s lack of injury prior to the argument
. The environment in which the argument took place
. plenty of room for the defendant to retreat if or when threatened
. room for the defendant to stay more than arm’ s length
. room available to retreat into, lock victim out, and call 911
. cornered the victim
. many items for possible use against the victim
. sufficient lighting to see the victim had no weapons
. near enough to door or wall for neighborsto hear screaming and
threats
. furniture around to tip over or otherwise use asan obstruction if
the victim advanced on the defendant
. pillows of other soft material to use as a buffer
. no family or close friends around — if there had been and the

9"The prosecutor may be reluctant to enter into areas involving victim's prior bad acts. If,
however, the perpetrator/defendant opens the door to the victim’s prior bad acts, the prosecutor
can hold the defendant to compliance with the rules of evidence concerning character and make
the allegations seem extreme. To highlight indicia of alack of self-defense, the court’s attention
should be drawn to victim’s reactive actions and the perpetrator’ s proactive actions.
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victim acted the same, the defendant would have reacted

differently
. Possibility of calling witnhessesinto the room in case of the argument
escalating into physical contact
. Power and control mechanisms. Who writesthebills. Who hasthefina

say in mgjor decisions. Who says what company comes over. Who
decided thevictim could not work or that the victim would work and the
defendant would not. The defendant having to okay any “questionable”’
clothing. Thevictim checking in with the defendant when running late. The
defendant is embarrassed sitting in the passenger seat when thevictim
drives.

. Deference by thevictim: Thevictim likesthe defendant to take control and
make all of the decisions, likesto cook and have a clean house for the
defendant, and understands the defendant’ s need to unwind. If the
defendant wants sex, it isthevictim’ sduty to givein, even when not feding
likeit.

Provocation

Theclaim of provocation occurswhen the defendant assertsthat the victim provoked the
attack. Althoughaltercationsinvolving verba provocation by thevictim may present the
prosecutor with lessdifficulty, casesinwhich thevictim physicaly “ started it” may present
greater difficulty. The jury may find it hard to hold the defendant accountable for
responding to a physica confrontation unless the prosecutor can succeed in educating the
jury totheideathat violenceisan inappropriate responsein dl but the most extreme cases.
Thesekinds of cases can be especidly difficult if thevictimisnot very likeable or thereis
an extended history of violence.

The prosecutor may try presenting the victim as a person whom society sees asin need of
specid protection. If thejury seesthevictim asarationd adult capable of making choices,
they may be more willing to hold the victim accountable for taking independent action.
However, if they seethevictim asin need of specia protection, they may be morewilling
to excuseany violence onthevictim’ spart and hold the defendant accountablefor taking
advantage of the victim’ sweakness. Expert testimony on the dynamics associated with
domestic violence can be useful and is probably necessary when the victim initiated
physica contact. Whether provocation or self-defense, only necessary and reasonable
use of forceisalowed when responding to another’ simmediately preceding or imminent
useof force. It may behelpful to andogizeto asecurity guard or police officer (even when
cross-examining
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the defendant) and ask if one would think that such a person using the same response
would be acting out of necessity and acting reasonably.

4.8.8 Closing Argument

The closing argument isthe prosecutor’ sopportunity to play out the theme or theory that
was presented tothejury. Possiblethemesinclude the defendant’ s control of thevictim,
the need to protect the victim and the children, protecting the victim from misguided
judgments, hel ping to make the family healthy (wheretheincident isafirst and minor
offense) and getting the defendant’ sanger under control). The prosecutor should remind
thejury of theimportancethat the criminal justice system respond to family violence. The
use of mandatory arrest can be used to demongtrate thelegidature sintent in thisregard.
The prosecutor should not Simply repesat the evidence, but should mention critical pieces
of evidence at least once during the closing argument. The prosecutor should also discuss
the multipleimplications of pieces of evidencewhere applicable. Thisgivesthejury a
thumbnail sketch of the state’ sanalysis, which addsup to aguilty verdict, so that they do
not haveto start from scratch when they enter into deliberations. Asprevioudy stated, the
prosecutor should have aclosing argument prepared or mapped out early on for al case
preparation should be directed toward validation of the points to be made in the closing
argument.

49 EVIDENTIARY ISSUES

Evidentiary issues present the most crucial aspect of victimless prosecution. Asin
homi cidetrialswhere deceased victims cannot speak on their own behalf, the prosecutor
must be ableto rely on the adequacy of the evidencein adomestic violencetrid to prove
the elements of the crime in the absence of victim testimony or cooperation.

Thefollowing providesabrief synopsis of evidentiary issues particularly relevant to the
prosecution of domestic violence crimes, especidly where the prosecutor isunableto rely
on victim assistance during the trial. Nevada case law is cited where it speaksto a
particular issue. However, thelisting is not acomplete review of Nevadalaw on the
specificissuediscussed. Prosecutorsand law clerks are encouraged to make athorough
subgtantivereview of thelaw inorder to insurethat they are usng the most up-to-date case
law and statutory authority. Nevada s rules of evidence are codified in Title 4 of the
Nevada Revised Statutes.’®

1%NEV. REV. STAT. ANN. 8847 - 56 (Michie 2000).
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49.1 Character and Conduct Evidence Generally

Character and conduct evidence can be of particular importance in adomestic violence
trial dueto the nature of the crime and the rel ationship of the parties.’® Specificaly, the
perpetrator and victim will have extensive knowledge of the other’ s character and past
conduct because of their relationship.'® Prosecutors may have to consider the
admissibility of prior charged or uncharged acts of domestic violence against the current
victim or other witnesses.™ Additionally, the defendant may seek to have admitted
evidenceof thevictim’ spast conduct, such asmentd hedth problems, lying, substanceuse
or abuse, and past history of aggression, in order to provide support for aclaim of self-
defense, or the defendant may seek to have admitted the testimony of witnesses attesting
to the defendant’ s own peaceful nature.**?

Under Nevadalaw, “the use of specific conduct to show apropensty to commit thecrime
charged isclearly prohibited by [the] law and is commonly regarded as sufficient grounds
for reversa.”™® Thus, evidence of aperson’ scharacter or character traitsis not admissible
to demongtratethat the person acted in conformity with the established “ character” inthe
current case.* In addition, thelaw prohibitsthe admission of other crimes, wrongsor
actsto prove the character of the defendant or to show actionsin conformity with the
established “ character.” %

However, certain exceptionsto the genera ruleexist. Evidenceof character or character
traits may be accepted if offered by the accused; and if so, character evidence may be
offered by the prosecution to rebut that evidence.™® In addition, evidence of the character
or trait of avictim may be offered by the accused, subject to NRS 48.045, 48.055,
50.085, 50.090, 50.095, other statutory restraints, and certain procedural requirements
pertaining directly to the prior sexua conduct of asexud assault victim, subject to rebuttd
by the prosecution.**” Opinion evidence regarding the character of awitnessoffered to
support or attack the witness's credibility may be admitted into evidence subject to a
limitation pertaining to credibility challengesin sexual assault casesand restrictionsrel ated

19\ cGuIReE, supra note 1, at §6-1.

110|d.

111| d

112| d

"3Berner v. Sate, 104 Nev. 695, 697, 765 P.2d 1144, 1146 (1988), citing NEV.REV.STAT.ANN.
48.045(1)(Michie 2000) (internal citations omitted).

MNEV. REV. STAT. ANN. 848.045 (Michie 2000).

1154 | §48,045(2).

1914, §48.045(1)(a).

19714, §48.045(1)(b).
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to truthfulness or untruthfulness™® Thelaw also provides an exception to the prohibition
against the admission of evidence of other crimes, wrongs or acts. Specifically, such
evidence may be admitted to provide proof of motive, opportunity, intent, preparation,
plan, knowledge, identity or absence of mistake or accident.'*®* The most common
application of this exception is discussed below.

Prior Bad Acts of Defendant

The following cases demonstrate the admissibility of prior uncharged bad acts of the
defendant as applied under NRS 48.045(2).

Admissibility of Bad Act Evidence - The Three Step Process

. Tinch v. Sate, 113 Nev. 1170, 946 P.2d 1061 (1997), modifying
Berner v. Sate, 104 Nev. 695, 765 P.2d 1144 (1988); Petrocelli v.
Sate, 101 Nev. 46, 692 P.2d 503 (1985).

In order for aprior bad act of adefendant to be admissible, thetria court must determine,
outsidethe presenceof thejury, (1) whether theincident isrelevant to the crime charged;
(2) whether the[prior bad act] isproven by clear and convincing evidence; and (3) that
the probative value of the evidence [of the prior bad act] isnot substantialy outweighed
by the danger of unfair prejudice.®® The hearing to admit evidence of prior bad actsis
often referred to as a“ Petrocelli hearing.”*** The court must note its finding on the
admissibility of the prior bad act evidence ontherecord.’? Thetria court’ sruling onthe
admissibility of prior bad act evidencewill generaly not be disturbed on appeal absent
manifest error.'?®

The Tinch Test As Applied**

Under thefirst prong of the Tinch test, the prosecutor has the burden of establishing the
special relevance of the bad act to amaterid fact inissue'® Evidence of aprior bad act

1181(.,848.045(1)(c) (cross-referencing NEv. Rev. STAT. ANN. §850.090 and 50.085).

119) ¢, §48.045(2).

2Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064 (1997).

12'See Petrocelli v. State, 101 Nev. 46, 692 P.2d 503 (1985).

2Armstrong v. State, 110 Nev. 1322, 1323-24, 885 P.2d 600, 601 (1994); Walker v. State, 997 P.2d
803, 806 (Nev. 2000).

123petrocelli, 101 Nev. at 52, 692 P.2d at 508.

12*See generally Peter F. Carroll, The Use of Bad Act Evidence in Criminal Prosecutions, 57 APRI
INTER ALIA 2 (1992).

1294, at 3.
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will beadmitted only if the prosecution showsindependent, legitimate or specid relevance
onamaterid issue® The potential specia rdlevanceislegidatively recognized onissues
of motive, opportunity, intent, preparation, plan, knowledge, identity and absence of
mistake or accident. However, thislistisnot exhaustive.®” The prosecutor must also
prove by clear and convincing evidence that the prior bad act occurred and that the
defendant committedit.’® In determining whether the bad act occurred, thetria court will
look at objective issues such as whether the victim reported the act, whether there were
corroborating witnesses, whether there was a conviction, and when the act occurred.'®
The prosecutor must adso show that thereisasufficient need for such evidence. Probative
vaueisafunction of relevance, admissibility, weight and need of theevidence. Inarguing
adiminished probative vaue, defense attorneys naturaly tend toward arguing insufficient
relevance, admissibility and weight, and shy away from arguing insufficient need for the
evidence because they would then be conceding the strength of the prosecutor’ scase. If
the prosecutor meets his burden of production, the court will admit the evidence ashaving
specid relevance, and the burden then shifts to the defendant to show that the prior bad
act evidence should be legaly excluded.*® Generdly, the principa basisfor exclusion of
the evidence is substantial prejudice, but it may also be excluded as cumulative '

Nevada does not expressly require notice to the adverse party of the intent to seek
admission of prior bad act evidence, but some courts have required pre-tria noticein
order to satisfy due process constraints.*2 Automatic reversal isnot required for failure
to conduct a Petrocelli hearing on admission of prior bad acts evidence if (1) the record
is sufficient to determine that the evidence is admissible under the test for bad acts
evidence, or (2) when the results would have been the same if the trial court had not
admitted the evidence. See Chappell v. Sate, 114 Nev. 1403, 972 P.2d 838 (1999).
Prosecutors may wish to consider filing timely notice of intent to admit prior bad act
evidenceandidentifying thetheory of special relevancethat may apply.* Uponadmission
of prior bad act evidence, the defendant or the court, sua sponte, may issue alimiting
instruction to the jury on the use of the evidence.** Prosecutors should bewary of not
making improper referenceto the prior bad act evidencein opening or closing arguments,
as bad act evidence is not admissible to show bad character. Thus, referring to the
defendant asthe “type’, “kind” or “sort” of person who commits such actsis prohibited

126|d.

271d. see also NEV.REV.STAT.ANN. 848.035 (Michie 1999).

2814, citing Berner v. State, 104 Nev. 695, 698 765 P.2d 1144, 1146 (1988).

12Carroll, supra note 131, at 3, citing Beck v. State, 105 Nev. 910, 784 P.2d 983 (1989).
1%01d,, citing Berner, 104 Nev. at 698, 765 P.2d at 1147.

13Bd,, citing NEv. REv. STAT. ANN. §48.035(1) and (2)).

#21d, at 3.

1¥1d. (internal citations omitted).

1¥d. (internal citations omitted).
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and may lead to amigtria.*** In addition, referenceto prior bad act evidence which has
been excluded is grounds for amistrial or reversal on appeal .*®

Nevada Case Law Examples - Admission of Prior Bad Act Evidence

. Walker v. Sate, 997 P.2d 803 (Nev. 2000).

The Nevada Supreme Court ruled that the district court erred in admitting evidence of the
prior bad actsof the defendant wifewho killed her husband following an argument. The
decedent’ s son wasdlowed to tetify that the defendant had, ten years prior to the murder,
pointed aloaded weapon at the decedent while threatening to kill him. Additionally, the
witnesswas dlowed to tetify that the defendant had, Six years prior to themurder, pointed
arifle a the decedent after an argument. The defendant offered expert testimony that she
was suffering from Battered WWoman Syndrome (BWS) a thetime of thekilling. Theson's
testimony waspresented in rebutta, long with expert testimony that the defendant did not
suffer from BWS.

The court held that the defendant’ s prior conduct differed significantly from the charged
conduct because her prior actsdid not involve thefiring or attempted firing of aweapon
at the decedent. The State was required to prove specific intent to establish first degree
murder. Because the prior bad acts did not clearly establish an intent to kill but only
showed an intent to threaten, the court ruled that the State failed to demonsdtrate the logical
relevance of the prior actsto the defendant’ s intent to kill.*

. Hogan v. Sate, 103 Nev. 212, 732 P.2d 422 (1987).
The Nevada Supreme Court found that amurder defendant’ s prior act of throwing the
victim to the ground from shoulder height showed sufficient “ill will” againgt thevictimto
be admissible under NRS 48.045.

. Buschauer v. Sate, 106 Nev. 890, 804 P.2d 1046 (1990).
The Nevada Supreme Court reversed a six year sentence imposed for involuntary

mand aughter with adeadly weapon duetothe admission of prior bad act informationin
avictim impact statement.*® The defendant entered a plea of guilty to involuntary

1%¥d. at 4.

1¥d,, citing Garner v. Sate, 78 Nev. 366, 374 P.2d 525 (1962).

3"\Walker, 997 P.2d at 807.

1¥Buschauer, 106 Nev. at 896, 804 P.2d at 1050 (reversing sentence on two additional grounds and
remanding for sentencing before a different judge).
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manslaughter for the shooting death of hiswife while playing “quick draw.” At the
sentencing, the victim’ smother gave an oral victim impact statement pursuant to NRS
176.015(3). Defense counsdl wasnot given prior notice of the contents of the statement,
and the victim’ smother was not under oath and not subject to cross-examination. The
statement made by the victim’ s mother referred to severd prior bad acts by the defendant,
including that he had previoudy been jailed for spousal abusein Cdifornia, that thevictim's
leg had previoudy been broken while the defendant was chasing her, that the defendant
had tried to run the victim over with histruck, and that he had physically abused her.**
In imposing the maximum available sentence, the district court referred to a“ pattern of
domestic violence.” **°

On appedl, the defendant contended that the statement given by the victim’s mother
exceeded the scope of such statementsas authorized under NRS 176.015(3) and violated
his due process rights becauseit did not provide the required notice, oath or opportunity
for cross-examination in connection with the victim impact satement.*** The court first
held that the statute authorizes the victim to express, in areasonable fashion, any views
concerning thecrime, theimpact of thecrimeonthevictim, the need for restitution, and the
defendant.’*? The court stated that “ views' on the defendant clearly encompass opinions
asto thedefendant’ sgenera character and that an assessment of generd character usudly
turnsin part on prior acts.* Thus, the victim impact statement may include reasonable
discussion of prior acts of the defendant.'**

The court noted that the scope of due process depends on the scope of the victim impact
statement.**® Thus, wherethevictimimpact statement refers only to thefacts of the crime,
theimpact on the victim and the need for restitution, the victim must be sworn in, but cross-
examination and prior notice of the contents of the statement will not normally be
required.® However, if thevictimimpact satement significantly deviatesfrom thefacts
established at trial and includesfactsnot previoudy raised, cross-examinationand evena
continuance prior to cross-examination, if requested, may be required.’*’ If the latter
Stuation occurs, the State should inform defense counsdl that an impact statement will be
offered, but it does not need to disclose the contents of the impact statement.*

139 d. at 891-92, 804 P.2d at 1047.

401,

1411 d. at 893, 804 P.2d at 1047-48.

142Byshauer, 106 Nev. at 893, 804 P.2d at 1047-48.
434,

444,

149 d.

1461 0. at 893-94, 804 P.2d at 1048.

147|d.

1481,
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InSituationswheretheimpact statement refersto any specific prior actsof the defendant,
asinthe present case, due processrequiresthat the accuser be under oath, that there be
an opportunity for cross-examination, and, most importantly, that the defendant be
provided reasonablenotice of the prior actsthat the victim impact statement will include.**
The court also stated that notice of theidentity of the source of a hearsay statement as
reported in theimpact statement was an important component of the defendant’ sright to
rebut information at sentencing.™ However, the court did not bar theinclusion of hearsay
statements in victim impact statements asthey are a so alowed in pre-sentence reports,
provided that the defendant has the opportunity to rebut any such statements.!

The court concluded that the prosecutor would be required to ascertain fromthevictim
and disclose to the defense the scope of the victim impact statement prior to sentencing
and that this could be done when the prosecutor gives notice of the sentencing hearing
pursuant to NRS 176.015(4).>> Where defense counsel is not given reasonable prior
notice of animpact statement that refersto specific prior acts, the defendant will be entitled
to a continuance to rebut theimpact statement unlessthe court can disclaim any reliance
on the prior act information when imposing sentence.**3

. Bradley v. Sate, 109 Nev. 1090, 864 P.2d 1272 (1993).

The Nevada Supreme Court upheld theadmiss bility of an expert’ stestimony that the nine
year-old victim reported being beaten with abelt becauseit aided the expert in explaining
the basisfor her opinion about the mental condition and behavior of sexually assaulted
children, and was not offered smply to show that the defendant acted in conformity with
bad character.

Victim's Character

Pursuant to NRS 48.045(1)(b), the accused may be allowed to offer evidence of the
character or trait of the victim, and the prosecution will have the opportunity to rebut the
evidence.™ Theadmission of character evidence of the victim wheresexual assault has
been allegedis subject to specia limitations under this provision.™ Character evidence

91d,, citing Booth v. Maryland, 482 U.S. 496, 107 S.Ct. 7529, 96 L.Ed.2d 440 (1987) (holding use of
impact statementsin capital cases unconstitutional unless defendant is given opportunity to rebut
impact statement and opportunity to conduct cross-examination of witness).

10Buschauer, 106 Nev. at 894, 804 P.2d at 1049.

151| d

152| d

153| d

NEv. Rev. STAT. ANN. 8§48.045(1)(b) (Michie 2000).

1%55ee 1d., §848.069 and 50.090 (Michie 2000).
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isfurther limited under NRS 48.055 where proof of character islimited to testimony
pertaining to the reputation of the person or to an opinion regarding the person.** If the
character of apersonisan essentia eement of acharge, clam or defense, proof of specific
instances of the person’s conduct may be admitted on either direct or cross-
examination.®’

In adomestic violence case, the most common gpplication of thistype of evidence would
bewherethe perpetrator assartsthat he acted in salf-defense, 1 that thevictimwasredly
the primary aggressor, and that evidence of thevictim’ sviolent or dangerous character
should beadmitted to provethat the victim acted in conformity with that character inthe
current case. The perpetrator also may assert afear of being in imminent danger of
substantial bodily harm. Specifically, the perpetrator’ s knowledge of the victim'’s prior
violent actsis circumstantial evidence of the perpetrator’ s state of mind in the present
Case.159

When the perpetrator seeksto introduceevidence of the victim’s character or of specific
instances of conduct, subject to the limitations of NRS 48.055, 48.045(3), and 50.085,'
the prosecutor should always seek to have the admissibility of such evidence determined
outside the presence of thejury.*®! Furthermore, the prosecutor may want to file amotion
in limineto exclude evidence that unfavorably portraysthe victim when thet evidenceisnot
relevant to the case, such asevidencethat the victim hasahistory of drug or dcohol abuse,
whether or not such abuseis alleged at the time of the offense, or that the victim hasa
history of violent or aggressive behavior, but the defendant is not claiming salf-defense.1%
The prosecutor may also want to affirmatively seek to exclude evidence pertaining to the
coupl€ srelationship under the theory that the inclusion of such evidencewould unduly
prolong the trial .63

158 d., 848.055 (Michie 2000) (on cross-examination, inquiry may be made into specific instances of
conduct relevant to proof of character).

%7 d., 848.055(2) (Michie 2000).

1%8See generally McGUIRE, supra note 1.

%M cGuire, supra note 1,86-4.

19NEV. Rev. STAT. ANN. 850.085 (Michie 1999) (witness credibility may be supported or attacked
only as to opinion evidence relating to truthfulness or untruthfulness with specific limitations as
to admission; evidence as to truthfulness or untruthfulness, based upon reputation, is not
admissible; and specific instances of conduct, other than prior convictions, may not be proved by
extrinsic evidence except where such testimony is relevant to truthfulness and may be inquired
into on cross-examination).

161See M CGUIRE, supra note 1,86-3.

1621d. 86-8.

18%1(.; see also NEv. REV. STAT. ANN. §48.035(2) (Michie 1999).
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Nevada Case Law Examples - Victim Character Evidence

. Petty v. State, 997 P.2d 800 (Nev. 2000).'%*

The Nevada Supreme Court reversed a conviction of first degree murder with the use of
a deadly weapon and remanded for anew trial because the district court abused its
discretion by prohibiting the defendant from presenting character evidence concerning the
victim.*® Thecourt held that NRS 48.045(1)(b) permitsthe accused to present evidence
of the character of acrimevictim regardless of the accused’ s knowledge of thevictim’s
character when the evidence tendsto provethat the victim wasthe likely aggressor.1%
Pursuant to NRS 48.055(1), proof of character may be established by testimony asto
reputation or in the form of an opinion.’®” However, the character of the victim may not
be established by proof of specific acts.® The court concluded that in order to
demongtratethe state of mind of the accused at the time of the commission of the offense
for the purpose of establishing self-defense, specific acts which tended to show that the
victim was aviolent and dangerous person could be admitted, provided that the specific
acts of violence of the victim were known or had been communicated to the accused.'®®

Defendant’ s Character

Asmentioned previoudly, the use of character evidence is not permitted to prove the
propensity to commit aspecific act.'® Therationdefor the prohibition isthat the evidence
would tend to prove a propensity to commit crime rather than the specific offense
charged.'™* However, ageneral exception existswhen the defendant opensthe door by
presenting witnesses attesting to the defendant’ s general propensity for peacefulness.'’

4.9.2 |Impeachment

NRS 50.075'" states that the credibility of any witness may be attacked by any party,
including the party calingthewitness. NRS50.085'" limitsthe admission of character or

8*Accord Burgeon v. State, 102 Nev. 43, 714 P.2d 576 (1986).

1%5petty v. Sate, 997 P.2d 800, 800-801 (Nev. 2000).

18819, at 802, citing Burgeon v. State, 102 Nev. 43, 46, 714 P.2d 576, 578 (1986).
®¥71d. at 802.

%8Burgeon, 102 Nev. at 46, 714 P.2d at 578.

1%9petty, 997 P.2d at 802, citing Burgeon, 102 Nev. at 45-46, 714 P.2d at 578.
NEv. REV. STAT. ANN. §48.045 (Michie 1999).

"McGuUIRE, supra note 1, 86-1, citing FED. R. EviD. 404, Advisory Committee Note.
12See NEV. REV. STAT. ANN. 848.045(1)(a) (Michie 1999).

17 d, §50.075 (Michie 1999).

174 d, §50.085 (Michie 1999).
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conduct evidenceto opinion evidence about thewitness struthfulness, but such opinions
are admissible only after the introduction of evidence characterizing the witness as
untruthful or otherwiseimpugning thewitness scharacter.” Direct evidenceregardingthe
reputation of thewitnessfor truthfulness or untruthfulnessis not admissible under Nevada
law.2® Nor can specific instances of conduct of the witness, other than conviction for a
crime, be proved by extrinsic evidence for the purpose of attacking or supporting
credibility.'”” However, specific instances of conduct may be admissible if they are
relevant to thetruthfulness of thewitness.*™® Such information may beinquired about on
cross-examination of thewitness or on cross-examination of awitnesswho offersopinion
testimony regarding another witness's truthful ness or untruthfulness.*”®

Nevada Case L aw Examples - Impeachment on Character or Conduct Evidence

. Serling v. Sate, 108 Nev. 391, 834 P.2d 400 (1992).1%°

The Nevada Supreme Court affirmed a conviction against adefendant who was charged
with sexua abuse. The defendant gppeaed on variousissues, including thedidrict court’s
failureto alow him the opportunity toimpeach the credibility of the victim by showinga
motiveto fabricatethe allegations.® Thevictimwasa 12 year old femae.’®* On direct
examination, the victim’ s mother was questioned regarding how well the defendant got
aongwiththevictim.®® Defense counsdl objected on the groundsthat the question asked
for improper character evidence concerning atrait other than truthfulness.®® The Court
held that NRS 50.085 was controlling and that merely contradicting the witness sverson

% d, 850.085(1)(a) and (b) (Michie 1999).

178 d, 850.085(2) (Michie 1999).

'Nev. Rev. STAT. ANN.§50.085(3) (Michie 1999).

178| d

14, (subject to general limitations on the admission of relevant evidence, interrogation and limits
imposed pursuant to NRS 50.090 regarding the previous sexual conduct of avictim.)

1®accord Daly v. State, 99 Nev. 564, 571, 665 P.2d 798, 803 (1983). In Daly, the court noted that the
accused may, in an effort to prove hisinnocence, seek to establish his good character. The proof
offered, however, must be confined to particular traits of character that are relevant to the conduct
charged. Evidence of the defendant’ s character trait of truthfulnessis relevant in only three
situations: (1) where the offense charged as a lie by the defendant is an element of the crime; (2)
where the defendant has testified on his own behalf and his credibility has been attacked; and (3)
where the truth of out-of-court statements by the defendant has been attacked. The mere fact that
the defendant takes the stand does not give him the right to present character evidence

supporting his veracity. Even contradiction of the testimony of the accused does not, per se, give
him that right.

Bgerling v. Sate, 108 Nev. 391, 396, 834 P.2d 400, 403 (1992).

1821d, at 391, 834 P.2d at 400.

183 d. at 396, 834 P.2d at 403.

¥4,
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of thefactsdid not necessarily congtitute an attack on the defendant’ struthfulnesswhich
would justify the admission of evidence of the defendant’s general reputation for
truthfulness.'®

| mpeachment Regarding Prior Convictions

Evidence that a witness has been convicted of a crime punishable by death or
imprisonment for one year or more may be admitted to attack the credibility of that
witness.®® However, evidence of prior convictionsis not admissibleif: (1) ten yearsor
more has e apsed since the withess was rel eased from confinement or the expiration of the
term of probation, parole or sentence, whichever islater;*®” (2) the witness has been
pardoned;*® or (3) the witness is a juvenile.*®® The pendency of an appeal of the
conviction does not affect the admissibility of theevidence, and evidence pertaining to the
appeal may be admitted.'*®

Nevada Case L aw Examples - Impeachment Regarding Prior Convictions

. Owensv. Sate, 96 Nev. 880, 620 P.2d 1236 (1980).

TheNevadaSupreme Court affirmed the defendant’ sconviction for sexua assault, andthe
defendant appeal ed on numerous grounds including the admission of a prior felony
conviction for possession of astolen vehicle which occurred gpproximately oneyear prior
to the current offense. ™ The court held that evidence that awitness has been convicted
of afelony isadmissblefor the purpose of attacking credibility pursuant to NRS 50.095(1)
and that the decision toadmit or exclude evidence of prior offensesiswithin thediscretion
of thetrial court.’®* Thus, the Court found no abuse of discretion.

. Johnson v. Sate, 82 Nev. 338, 418 P.2d 495 (1966).1%
The Nevada Supreme Court sustained ajudgment denying the defendant’ s writ of habeas

corpuson the groundsthat he was unlawfully held becausethere wasinsufficient evidence
presented at the preliminary hearing to condgtitute probable cause and that the justice of the

185|d.

18NEV. REV. STAT. ANN. 850.095(1) (Michie 1999).

187) 4. §50.095(2)(a) and (b) (Michie 1999).

188) ¢, §50.095(3) (Michie 1999).

189) ¢, §50.095(4) (Michie 1999).

190] 4. §50.005(5) (Michie 1999).

®lowens v. State, 96 Nev. 880, 884, 620 P.2d 1236, 1238-39 (1980).

192|d.

18 ccord Bushnell v. State, 95 Nev. 570, 572, 599 P.2d 1038, 1039-40 (1979).
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peace had precluded the defendant’ s counsel from cross-examining awitness for the
state.™™ During the cross-examination of awitness, the state’ s attorney asked if the
witness had ever been arrested.'® The magistrate precluded the witness s answer to the
question.* Inupholding that decision, the court concluded that awitness' scredibility may
be attacked by showing his conviction for afelony but not by a mere arrest.**’

. Staudev. Sate, 112 Nev. 1, 908 P.2d 1373 (1996).

The Nevada Supreme Court affirmed the conviction of aninmate for the first-degree
murder of afdlow inmate. The defendant asserted that the district court erred in admitting
evidence of prior convictionsfor voluntary mandaughter, burglary and grand larceny which
occurred nine years before the current offense.™® The defendant asserted that his prior
conviction for mandaughter should have been excluded becauseit wasan assaultive crime
which had only dight probative valuein regard to veracity and was highly prejudicia
becauseit paralleled the crime for which hewas being tried.® However, the court held
that the defendant failed to preserve theissue for gppedl when hemovedin limineto have
the evidence excluded at afirst tria but failed to renew the motion at a subsequent trial
The court held that aruling on amotion in limineisadvisory, not conclusive, and that a
party must object at the time the evidence is sought to beintroduced in order to preserve
the objection for appellate review.**

. Harrisv. Sate, 106 Nev. 667, 799 P.2d 1104 (1990).

The Nevada Supreme Court reversed a conviction of first-degree murder with the use of
adeadly weapon where it concluded that the district court erred, among other things, in
refusing to givethe defendant’ srequested jury ingtructions, and refusing toingtruct thejury
that evidence of the defendant’ sprior felony convictions could be considered only onthe
issue of hiscredibility and not as substantive proof of hisguilt. The supreme court held that
adefendant isentitled, upon request, to ajury instruction asto histheory of the case so
long as there is some evidence to support it, no matter how weak or incredible.?*

%4 Johnson v. State, 82 Nev. 338, 339-40, 418 P.2d 495, 495-96 (1966).
191d. at 341, 418 P.2d at 496.

196|d.

9Id. at 342, 418 P.2d at 496-97.

%gaude v. State, 112 Nev. 1, 5, 908 P.2d 1373, 1376 (1996).

199|d.

200|d.

2004

2Harrisv. Sate, 106 Nev. 667, 670, 799 P.2d 1104, 1105-06 (1990).
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4.10.3 Privileges
Under Nevadalaw, privilegesare expresdy identified by statute. No person may refuse

to be awitnessin any matter or refuse to produce any object or writing or prevent another
from doing the same.?®®

Spousal Privilege

Asagenerd rulein Nevada, the spousal privilegeisan absolute privilege that cannot be
waived absent consent of the other spouse or meeting one of the exceptions.?*
Exceptionsto the spousd privilege ruleinclude stuationswhere acivil proceeding has been
brought by or on behalf of one spouse against another, proceedings to commit a spouse
or the property of a spouse under the control of another due to physical or mental
condition, competency proceedings brought by or on behalf of one spouse, and
proceedings in juvenile court pursuant to NRS chapter 62 and NRS 432B.410 and
532b.590.2% An additional exception appliesin criminal proceedingsinvolving bigamy,
incest, or any crime related to the abandonment or non-support of achild,®® or any case
in which one spouse who has been charged with a crime againgt aperson, or the property,
or child of either spouse, where the crime was committed before or during the marriage.

Nevada Case L aw Examples

. Fossv. Sate, 92 Nev. 163, 547 P.2d 688 (1976), and Constancio v.
Sate, 98 Nev. 22, 639 P.2d 547 (1982).

In order for communications between a husband and wife to be privileged, they must be
confidentid innature. Thus, the merefact that communications occurred between spouses
does not make them privileged.?”’

. Collinsv. State, 113 Nev. 1177, 946 P.2d 1055 (1997).
The Nevada Supreme Court affirmed judgments against the defendant for burglary and

insurance fraud where he and hiswifeclaimed they had been burglarized. Among other
issues on apped, the defendant asserted that the testimony of hiswife regarding the

Z3NEV. ReV. STAT. ANN. §49.015 (Michie 1999).

2041, §49.295 (Michie 1999). Accord Gallegosv. State, 101 Nev. 782, 788, 711 P.2d 856, 860 (1985).
254, §49.295(2)(a) - (d) (Michie 1999).

2814, 849.295(2) - (3) (Michie 1999) (the provisions in sub-section one of this statute do not apply

to any criminal proceeding that took place before the spouses were legally married to each other).
27Citing id. §49.295.
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defendant’ sprior history of physicaly abusing her wasinadmissible. The court held that
the wife' s testimony was admissible and relevant to her credibility.

. Franco v. Sate, 109 Nev. 1229, 866 P.2d 247 (1993).

The Nevada Supreme Court reversed and remanded convictions of first degree murder
againgt the defendantswhere the district court admitted several hearsay statements made
by the wife of one of the defendants and the court improperly commented on the failure of
thewifetotestify at trial .2 Duringtrial, thewife properly asserted her privilege not to
testify in court, and the state marked and introduced into evidence aphoto of thewife, who
had been present in the courtroom, and was allowed to place the photo before thejury.*®
The supreme court concluded that thisact constituted acomment on thewife sassertion
of spousal privilegeand wasprosecutoria misconduct although not reversibleerror.2° The
supreme court aso held that the spousd privilege belongsto the testifying spouse and that
aspouse does not waivethe privilege by talking to police detectives during the investigation
or by talking to family membersabout the dleged crime.?* The spousd privilegecan only
be waived by taking the stand and refusing to testify.?

The court further held that the defendant could assert hisprivilegeto prevent hiswifefrom
testifying about any statements he had madeto her inreliance onthemarital confidence,
but he must prove that the statements were made in reliance on the privilegeand were
madeto his spouse dlone.?® Lastly, the court concluded that the spousal privilege does
not operate to preclude a spouse’s hearsay statements offered at trial.?* Hearsay
statements are not “testimony” or “examination” and are not, therefore, reached by the
spousal privilege.?®

Doctor-Patient Privilege

In Nevada, the doctor-patient privilege appliesto al doctorsof medicine, dentistry and
osteopathy and also includes licensed psychologists.?® Pursuant to NRS 49.215, all
communicationsare presumed confidential if they arenot intended to bedisclosed toa

28Accord Emerson v. State, 98 Nev. 158, 163, 643 P.2d 1212, 1215 (1982) (regarding the impropriety
of either judge or counsel commenting on exercise of privilege by witness).

2Franco v. Sate, 109 Nev. 1229, 1243, 866 P.2d 247, 256 (1993).

210| d

2d. at 1243-44, 866 P.2d at 256.

212|d.

231d, at 1244, 866 P.2d at 256.

214| d

215|d.

ZNEV. Rev. STAT. ANN. §49.215 (Michie 1999).
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third party other than any of thefollowing: those present to further theinterests of the
patient in consultation, examination or interview; personsreasonably necessary for the
transmission of the communications, and persons participating in the diagnosis or trestment
of the patient under the direction of adoctor, including members of the patient’ sfamily.?’
In addition, the doctor-patient privilegeisthe patient’ sprivilegeto assert, and thisprivilege
may be claimed by the patient or the patient’s guardian, conservator or personal
representative?® The physician may daim the privilege on behdf of the patient only where
the authority to claim the privilege is presumed and in the absence of evidence to the
contrary.?®

Nevada Case L aw Examples

. Sate v. Depoister, 21 Nev. 107, 26 P. 1000 (1891).

The Nevada Supreme Court affirmed aconviction of rape where the defendant appealed
on multiple grounds, including the assertion that the doctor’ s testimony in the case was
improperly admitted. The court concluded that consent for a physician to testify may be
either express or implied, and he may be examined as awitness as to any information
acquired in attending the patient which was necessary to enable him to prescribe or act for
the patient.?®

. Sate v. Fouquette, 67 Nev. 505, 221 P.2d 404 (1950).

The defendant was convicted of first degree murder and sentenced to death. The
defendant appeal ed the conviction on multiple grounds, including that thelower court
committed prgjudicid error by admitting thetestimony of aphysician who testified against
the defendant asto treatment and statements made by the defendant which defendant
asserted were subject to the doctor-patient privilege.®* Affirming the conviction, the
Nevada Supreme Court concluded that, in order for the privilege to apply, the doctor-
patient relationship must exist at the time the communications were made.?> The
prohibition against testifying existsonly asto information acquired in attending the patient,
which was necessary to enable the physician to prescribe or act for the patient.?® The
court aso concluded that the privilege does not apply where the physician isemployed for
the sole purpose of determining the sanity of the defendant and not for diagnosis or

2174, §49.215(1)(a) - () (Michie 1999).

2181, §849.225 and 49.235 (Michie 1999).

219 (1, §49.235(2) (Michie 1999).

2gate v. Depoister, 21 Nev. 107, 25 P. 1000, 1001 (1891).
Zlgate v. Fouquette, 67 Nev. 505, 536, 221 P.2d 404, 420 (1950).
22|d. at 537, 221 P.2d at 421.

23|(, at 537, 221 P.2d at 421 (internal citations omitted).

224



treatment.?

Waiver of Privilege

Under Nevadalaw, aparty may waive any of the privilegesidentified by statute through
ether voluntary disclosure or consent, properly obtained, to disclose any matter thet isthe
subject of the privileged relationship.?® However, waiver does not apply where the
disclosureis, itself, aprivileged communication or where the disclosure ismade to an
interpreter merely tofacilitate communication.?® Furthermore, evidencethat astatement
or other disclosure of aprivileged matter isnot admissible against the person holding the
privilegeif thedisclosurewas compelled erroneoudy or made without the opportunity to
clamtheprivilege?’ Neither counsdl nor thejudge are permitted to comment onaclaim
of privileged status, and the jury isnot permitted to draw any inferencesfrom aclaim of
privilege.?® Where possible, claimsof privilege should be made outside the presence of
thejury. However, when the jury might draw an adverse inference from a claim of
privilege, the party against whom the adverse inference might bedrawnisentitled to ajury
instruction regarding a claim of privilege.?®®

494 Medica Evidence

In addition to medical records and/or the testimony of medical and emergency service
personnel, the prasecutor shouldinsurethat law enforcement personnel obtain any medical
related evidence at the scene of the assault. Medica evidence may be most pertinent in
domesticviolenceassaultsthat a soinclude sexua assaults. For example, law enforcement
officersand emergency medical personnel should complete arapekit including collection
of semind fluid, vagina and ana swabs, fingernail scrapings, and hair and fiber evidence
on any victim who asserts an assault by a domestic partner.

Exceptions to Medical Evidence Privilege

NRS49.245 details certain exceptionswhere medical evidence privilegesdo not exist.”°
Included, among others, areany communicationsrel evant to hospitalizing apatient for
mental illness, communi cations made in the course of acourt ordered examination, and

249, at 538, 221 P.2d at 421.

“*NEv. REV. STAT. ANN. §49.385 (Michie 1999).

261(, 849.385(2)(a) - (b) (Michie 1999). Seealso id. §49.027 (Michie 1999) (trand ators have
privileged relationship when matter disclosed is merely to facilitate a privileged communication).
211d, 849.395 (Michie 1999).

2811, 849.405(1) (Michie 1999).

29(, 849.405(2) - (3) (Michie 1999).

ZONEV. REV. STAT. ANN. §49.245 (Michie 1999).

225



communications pertaining to written or hospital records relevant
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to anissue of the condition of a patient where the condition isan element of aclaim or
defense. !

4.9.5 Hearsay Exceptions®?

Provided that judges follow the law, prosecutors should be comfortable with using
exceptionsto hearsay rulesfor two reasons. First, asdomestic violencetrialsapproach
aperception of a“he said, she said” situation, the prosecutor may be able to have the
victim’ scontemporaneous statementsadmitted to bol ster thevictim' strial account of the
assault. Second, when the victim becomes unavailable or is areluctant witness, the
prosecutor may be ableto avoid adirected verdict by admitting prior hearsay statements
the victim madeto the police, medica personnel and other witnesses. Oftenattorneysand
their clientswill appear for trid less prepared because they expect the case to be favorably
negotiated or dismissed ssimply because the victim is recanting or unavailable. With
adequate preparation from the point of case screening on convictions may be salvaged
which might otherwise have been lost or “dumped” due to lack of victim cooperation.

The general provisionsrelated to hearsay are listed below: %

NRS51.015: Definitions

NRS51.025: Declarant Defined

NRS51.035: Hearsay Defined

NRS51.045; Statement Defined

NRS51.055: Unavailable Witness Defined
NRS51.065: Genera Rule - hearsay inadmissible
NRS51.067: Hearsay within Hearsay Rule
NRS51.069: Credibility of Declarant

Certain hearsay exceptionsare particularly relevant to domestic violence prosecutions.
Theseexceptionsare: excited utterances, present senseimpressions, statementsmadefor
medicd diagnosisor treatment, and existing mental, emotiona or physica condition, each
of whichisdiscussed below. The statementsthemselves are routinely considered when
evaluating whether adequate foundation exists. See NRS47.060(2), which providesthat
ajudgereviewing apreliminary question of admissibility may consider anythingwithin Title
4 except for privileged matters. See also the relevant

2314, §49.245(3) (Michie 1999).

ZZpdopted from McGUIRE, supra note 1, §7.3(a) - (€).

235ee also NEV. Rev. STAT. ANN. §851.075 - 51.305 (Michie 1999) (Exceptions - Where Availability
of Declarant is Immaterial) and §851.315 - 51.355 (Exceptions - Declarant Unavailable).
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caelaw, discussed below, which considers the content of the statements themsalvesto
determine whether the statement qualifies as admissible hearsay.

Excited Utterance - NRS 51.095

Statementsrelated to agtartling event are admissible as an exception to the general hearsay
ruleif the statements are made whilethe declarant was under the stress and excitement
caused by theevent.* Therationalefor the exceptionisthe belief that astatement made
by a person under stress, with insufficient time for deliberation or relfection, is
trustworthy. >

Nevada Case L aw Examples

. Brownev. State, 113 Nev. 305, 933 P.2d 187 (1997).

The Nevada Supreme Court affirmed afirst degree murder conviction of the defendant
where he beat his wife to death with a baseball bat. The defendant appealed the
conviction on numerous grounds, including the admission of satementsby thevictim to her
father that she planned to leave the defendant and was afraid that he was going to kill her.
The court concluded that where the record did not indicate the timing of the event
precipitating the victim'’ s fear, the statements were not admissible under the excited
utterance exception.®* Further, the court stated that the timing of the statement —
immediately following the precipitating event — is often a determining factor for the
admission of astatement under the excited utterance exception.”” Thus, thevictim's
statements wereimproperly admitted, but theadmission did not warrant overturning the
defendant’ s conviction.?®

Thetiming betweenthe“ event” and the statement will vary based upon how narrowly or
broadly the“event” isdefined. Prosecutors should arguefor the broadest definition of the
“event” possible—not smply the dap or push, but the preceding argument, thevictim’s
subsequent flight, waiting for police intervention and assistance, continued fear of
retaliation. Similarly, the more prolonged the event, the more extended the stress
associated with the event.

. Hogan v. Sate, 103 Nev. 21, 732 P.2d 422 (1987).

234 ¢|, §51.095 (Michie 1999).

Z5McGUIRE, supra note 1, §7.3(a).

25Browne v. State, 113 Nev. 305, 313, 933 P.2d 187, 192 (1997).
237| d

238| d
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The Nevada Supreme Court affirmed aconviction of first degree murder and attempted
murder where defendant shot and killed hisfemal e companion and a so attempted to kill
the victim’ steenage daughter. The defendant asserted that the district court improperly
admitted the decedent’ s statements to others that the defendant had threatened to kill
her.Z® One statement was madejust after the defendant threatened her, and the second
statement was made an hour and ahalf after the defendant threatened her.?® In each case,
the victim was frightened, shaking, nervous, and crying.?** The court held that the
testimony was properly admitted asan excited utterance exception to the general hearsay
rule.2#

. Dearing v. Sate, 100 Nev. 590, 691 P.2d 419 (1984).

The Nevada Supreme Court affirmed a conviction of sexua assault and lewdness. The
defendant asserted on gpped that the testimony of the victiny' sfather repeating her version
of theassault wasimproper, wherethevictim’ srecitation occurred only minutesafter the
assault, and the victim was agitated and nervous..?® Additionally, the defendant assarted
that the district court improperly admitted thetestimony of adetectivewho interviewed the
victim an hour and ahalf after the assault where the victim appeared nervous and upset. 2%
In both instances, the supreme court concluded that admission of the statements was
proper under the excited utterances exception to the general hearsay rule.

Present Sense Impressions - NRS 51.085

Statements describing or explaining an event or condition whilethe declarant is perceiving
the event or condition, or immediately after perceiving the event or condition, are
admissible as an exception to the generd hearsay rule?® Note: Once again, the definition
of theevent or conditioniscritical to adetermination of whether the statement came“while
perceiving” or “immediately after” theevent or condition. The broader the definition, the
shorter the time between thetwo. Prosecutors may become so focused on the“event” that
they ignore the “condition” (i.e., property damage, injuries, pain, fear of return or
retaliation.) described or explained in the statement.

2Hogan v. Sate, 103 Nev. 21, 23, 732 P.2d 422, 423 (1987).
204,

241|d.

242| d

3Dearing v. Sate, 100 Nev. 590, 592, 691 P.2d 419, 420 (1984).
241d. at 591, 691 P.2d at 421.

#>NEV. ReV. STAT. ANN. §51.085 (Michie 1999).
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Nevada Case L aw Examples

. Brownev. Sate, 113 Nev. 305, 933 P.2d 187 (1997).

Asnoted above, in this case the Nevada Supreme Court affirmed a conviction for first
degree murder where defendant beet hiswife to desth with abasebal bat. The defendant
contended that the district court improperly admitted statements made by thevictim’'s
father regarding a conversation he had with the victim afew days prior to her death
wherein the victim stated that she was planning to leave the defendant and was afraid he
was going to kill her.* The supreme court concluded that the district court improperly
admitted the prior statements under the present sense exception.?*’” The supreme court
held that the policy for admitting present senseimpressionsisthat the satementsare more
trustworthy if made contemporaneoudy with the event described and that the statements
at issue did not serve that policy.?® The court also ruled that out-of-court statements may
be used as a foundation for a non-hearsay purpose as long as the substance of the
statements is not revealed to the jury.?*

Statements Made for Medical Diagnosis or Treatment - NRS 51.115

If victims of domestic violence assaults received medical trestment or care, the testimony
of medical personnd regarding victim statements may be admissible® The exceptionto
the general hearsay rule applies to statements made about a past or present medical
condition, symptoms, pain or cause of injury or condition where the statements are
reasonably pertinent to diagnosis or treatment.?>*

The Nevada Supreme Court has held that mental evaluations made by licensed
psychologigtsfor the purpose of determining the sexua abuse of achild were moreinthe
nature of investigatory sessionsand not statements made to ahealth care professiond for
the purpose of medical treatment.®?> The court has also indicated that the purpose of
admitting evidence under the exception isthat such statements are reliable because the
patient would not lie or deceive a physician when describing a current condition or
discomfort.>® Thus, the reliability of such statements exists only when the patient

25Browne v. State, 113 Nev. 305, 312, 933 P.3d 187, 191 (1997).

247| d

28d, (internal citations omitted.)

249| d

M cGuUIRE, supra note 1, §7.3(c).

#hd, See NEv. REV. STAT. ANN. 851.115 (Michie 1999).

Z2Fdlix v. Sate, 109 Nev. 151, 849 P.2d 220 (1993) (noting that this exception does not generally
extend to unlicensed health care providers).

253| d
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understandsthe need to tell the truth, and the health information given isnecessary for
assisting or treating the patient.>>* In addition, the person seeking the admission of the
gatementsmust prove, directly or indirectly, that the patient understood the need to spesk
truthfully and that the Statements were reasonably necessary for thetreetment or diagnosis
of the patient.?®

. Felix v. State, 109 Nev. 151, 849 P.2d 220 (Nev. 1993).

Inacaseinvolving alegationsof child sexual abuse, the Nevada Supreme Court delinested
the parametersof NRS51.115. The court held that statements madeto apsychologist by
thealleged victim of the sexual abuse wereinadmissible under NRS51.115 wherethe
interview between the psychologist and the alleged victim was requested by the
prosecuting attorney and the psychologist reported back to the attorney following the
interview. Sessonswith apsychologist that are morein the nature of investigatory sessons
to confirm aleged abuse are not statements made for the purpose of medical diagnosisor
treatment. The court further held that the reliability of statements made to health care
providers exists only when the patient understands the need to tell the truth and the
information givenis necessary for assisting and treeting the patient, and that the proponent
of the statementshasthe burden of establishing thesefacts. Theexceptionfor statements
made to obtain mental health treatment applies only to licensed psychologists and
psychiatrists and generaly will not be extended to other therapists or family counselors.
Moreover, allowing the psychologist or psychiatrist to testify regarding statements made
by the declarant is not an open invitation to admit evidence of al statementsthat were
made in the course of assisting or treating the declarant.

Turning to the facts of the case, the court found sufficient evidence to support the lower
court’s conclusion that statements made by the alleged victim of sexual abuse to a
psychologist were not for the purpose of medical diagnosisor trestment because: 1) during
the initial sessions, the psychologist acted more as an investigator on behalf of the
prosecutor than as a treating psychologist by providing the detective in charge with
information obtained inthe course of theinterview; 2) thedleged victiminitialy met with
the psychologist at the ingtigation of law enforcement officids; 3) the sheriff’ s office paid
for thedleged victim'’ sfird three vistswith the psychol ogist; and 4) the psychologist would
not receive payment for subsequent interviews with the child unless the psychologist
determined that the child had been abused.

. Walker v. Sate, 113 Nev. 853, 944 P.2d 762 (Nev. 1997).

44,
255 .
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The Nevada Supreme Court upheld adecision by the district court to refuse to admit a
doctor’ s testimony, based on amedical report made for litigation purposes, about the
defendant’ s history of acoholism, drug abuse and level of intoxication at thetime of a
murder. At trial, the defendant asserted that the doctor’ s testimony was critical to
demonstrate that he lacked the requisite mens reato commit first degree murder. The
supreme court found that the lower court did not abuseitsdiscretion in refusing to admit
thetestimony of thedoctor where: 1) the doctor was not likely adisinterested witness, 2)
the doctor’ s statements were based on an interview with the defendant that occurred more
than two years after the murder; and 3) the doctor’ s conclusions were based partialy on
information obtained from the defendant.

Existing Mental, Emotional or Physical Condition - NRS 51.105

Generally referred to asa“ state of mind” exception, thisrule alows for the hearsay
gtatement of adeclarant describing acurrent mental, emotional, or physical condition. The
exception does not alow astatement of memory or belief about apast condition.”® The
trustworthiness of admitted statementsis based on the fact that the statement is made
contemporaneoudly with the condition described and the spontaneity of the statement
guarantees its reliability. >’

The Nevada Supreme Court has held that in order for the state of mind exception to apply
and for testimony to be admitted, the victim’ s state of mind must be arelevant issue, the
relevance must be weighed against prejudice, and aproper limiting instruction must be
given or the objectionable testimony deleted from the transcript.?®

Beddow v. Sate, 93 Nev. 619, 572 P.2d 526 (Nev. 1977).

The Nevada Supreme Court affirmed a conviction for resisting a public officer where
police officers were dispatched to areport of a civil disturbance and informed by a
neighbor that the defendant wasintoxicated and possibly carryingafirearm. Asofficers
approached the defendant, they saw aweapon tucked in hiswaistband and, contrary to
the officer’ sverba warnings, the defendant reached behind hisback. The court found the
admission of the officer’ stestimony about the neighbor’ sstatementsadmissibleasthey did
not go to the truth of the matter asserted but, rather, to establishing the officer’ s then
existing state of mind as he approached the defendant.

. Shultsv. Sate, 96 Nev. 742, 616 P.2d 388 (Nev. 1980).

Z5McGuIRE, supra note 1, §7.3(b), NEv. Rev. STAT. ANN. §51.105 (Michie 1999).
"M cGUIRE, supra note 1, §7.3(b)
8gee Shults v. Sate, 96 Nev. 742, 616 P.2d 388 (1980).
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The Nevada Supreme Court upheld the conviction of the defendant for first degree murder
where the defendant asserted that the trial court had erred in admitting the hearsay
gatementsof themurder victim. Whilethe supreme court held that thetria court had erred
inadmitting the hearsay statementsof the victim, it upheld the conviction on the basisthat
the admission did not affect substantia rights of the defendant. The court held that for the
state of mind hearsay exception to be applicable, the victim's state of mind must be a
relevant issue, the relevance must be welghed against prejudice, and a proper limiting
instruction must be given or objectionable testimony deleted.

. Carson v. State, 106 Nev. 922, 803 P.2d 230 (Nev. 1990).

The Nevada Supreme Court reversed and remanded the conviction of the defendant for
two counts of sexual assault where the defendant asserted a consent defense. The
defendant asserted that the victim of the alleged sexud assault consented to defendant’s
massage of her shoulders, neck, back and legs and moaned when defendant placed his
hands between her legs. The defendant asserted that it was an error for thetria court to
refuse to admit hearsay statementsthat went to the defendant’ s state of mind at the time
of thealeged assault. Thecourt held that whenever an utteranceis offered to evidencethe
state of mind which ensued in another person in consequence of the utterance, it isobvious
that no assertive or testimonial useissought to be madeof it, and the utteranceistherefore
admissible, so far as the hearsay rule (codified at NRS 51.105(1)) is concerned.

49.6 Documentary or Tangible Evidence

Documentary or tangible evidence can include photographs, videos, 911 tapes or
transcripts, law enforcement reports, medical evidence, and other documentary evidence
that asssts the prosecutor with the prosecution of the perpetrator. Juriesgeneraly seem
to appreciate the use of documentary and aural evidence that assiststhem in gaining a
better understanding of witnesstestimony.?*® Documentary evidence can be especially
useful in adomestic violencetria whereit bolstersthe victim' stestimony or provides
additiona evidence when the victim is reluctant or not available to testify.®

Thefollowing providesthe statutory provisionsgoverning theadmission of certaintypes
of documentary evidence and related considerations for the prosecutor.

M cGuUIRE, supra note 1, §7-5(a)-(c).
201d, at §7-5.
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Photos and Videos

Prosecutors should dwaysremember that a pictureisworth athousand words and, to that
end, should communicate this need directly to local law enforcement agencies.
Photographs can be particularly useful in domestic violence trials.?!

Photos should include aruler in the picture so thet the person viewing the photo can get an
idea of the relative size of the evidence depicted.®* Thisis particularly important when
photographinginjuries. Additionaly, the prosecutor may want to obtain photographs of
victiminjuriesthreeto four days after the assault, as soft tissue damage (bruising) presents
differently on different personsand becomes more pronounced after the passage of afew
days.?®® Asageneral rule, these types of photos should be taken by someone with
photographic expertise.?**

NRS 52.015 governstheauthentication requirement of al evidencewhich counsel seeks
to have admitted, and NRS 52.025 governs testimony of a witness pertaining to the
authentication or identification of evidence.®® NRS52.215 defines photographstoinclude
still photos, x-rays and motion pictures.®®

L ease, Rental Agreement or Joint Deed Of Trust

Any of these documents may assist in establishing cohabitation where both victim and
perpetrator are named in the document. If the perpetrator isthe only onein the document,
it may show the victim’s financial dependence. If the victim isthe only one on the
document, it may legitimize aclaim of the defendant’ s trespassing or may make the court
more willing to issue “no contact orders.”

911 Tapes or Transcripts

The prosecutor should aways ask that acopy of any radio traffic, dispatch traffic and 911
calsbe made and forwarded to the office. Prosecutors should be aware of how long loca
law enforcement agencies retain such tapes and the procedures for obtaining audio copies
or transcripts. Frequently, such tapes are useful for many purposes, including: (1)
discovering additiona witnessnamesand addressesor telephone numbersand friendswho

®d, at §7-5(a). See supra §4.5.1 (Law Enforcement Agency Investigation).
22\ cGUIRE, supra note 1, at §7.5(a).

263| d

24,

%°NEev. Rev. STAT. ANN. §852.015 and 52.025 (Michie 1999).

26| (1, §52.215 (Michie 1999).
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maly assi st in procuring victim cooperation, (2) alowing the court to hear the defendant’s
abusive and controlling behavior, (3) allowing the court to hear the defendant’ sslurred
gpeech, (4) showing the victim'’ sbeing stressed by the ongoing event, (5) identifying the
perpetrator, (6) identifying the use of force as unlawful, (7) impeachment of recanting
victims, (8) reminding the victim of how bad it got and the need to hang in thereand fight,
and (9) demonstrating to the court that the neighbors are also impacted by this crime.

Medical Records

When adomedtic violence victim hasreceived medica treatment asaresult of the assaullt,
the prosecutor should obtain copiesof all medica records, x-rays, records of emergency
responders, emergency rooms and physicians records.®’ This evidence allows the
prosecutor to present objective evidence of the assault in the form of exhibits.?® It also
assistsin showing the victim'’ sstress around the time of the statement. In addition, the
prosecutor can subpoenathetestimony of any medica personnel who had the opportunity
to treat or diagnose the victim.

The prosecutor may need to obtain a patient release from the victim in order to get a copy
of thevictim’smedical records. The prosecutor can encourage local law enforcement
agenciesto either placeamedical releaseformintheir domestic violence report formsor
encourage the officers to carry medical release forms with them. Otherwise, the
prosecutor or victim advocate should be certain to obtain asigned release during the initid
victiminterview. When avictimwill not sgn amedical release form, the prosecutor will
have to decide whether to subpoena the records from the appropriate medical
departments.

NRS 52.320 defines medical records asany hill, ledger, statement and other accounts
which show the costs of medical treatments provided to a patient.?®® Pursuant to this
authority, acustodian of medical recordsincludes achiropractor, physician, registered
physica therapist, licensed nurse who prepares and maintains medical records or any
employee of any of these persons.?® NRS 52.325 governsthe use of subpoenaed medical
records and authentication of medical records obtained by subpoena.?”*

4.9.7 Useof Expert Testimony

%"McGuUIRE, supra note 1, at §7.5(c).

268| d

%°NEv. Rev. STAT. ANN. §52.320 (Michie 1999).

270| d

#Md,, 852.325 (Michie 1999). See also id., §852.335 to 52.375 (Michie 1999) (copiesto be delivered
to clerk of court, notice of delivery to clerk of the court, order for production of original

documents, use of copiesin discovery proceedings, and fee for subpoenas.)
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Expert and layperson testimony are admissible in Nevada courts pursuant to statute.
Expert testimony about battered women may be used in the defense of awoman accused
of killing her partner.?”? The prosecutor may consider having an expert explain the
behavior of the victim, such asadeay in reporting theincident or areluctanceto testify,
which the defendant may use to cast doubt on whether the charged offense actually took

place.2™

Thefollowing providesthe statutory authority for the use of expert and layperson opinions.

NRS 50.265:

NRS 50.275:

NRS 50.285:

NRS 50.295:

NRS 50.305:

Opinions. Lay Witnesses. Where a witness is not
testifying as an expert, his opinion or inferences are
limited to rationaly based perceptionsand those opinions
or inferencesthat are helpful to aclear understanding of
his testimony or the determination of afact in issue.

Testimony by Experts. Whereinformation of ascientific,
technical or other specialized knowledgewill assist the
jury in understanding the evidence or determining afact in
issue, a witness qualified as an expert by specia
knowledge, Kill, experience, training or education may
testify to matters within the scope of his or her
knowledge.

Opinions. Experts.  Thefactsor datagiven by awitness
qualified as an expert may be those perceived or known
to thewitnessat or beforethe hearing. If thefactsor data
are of atypereasonably relied upon by expertsinforming
opinions upon the subject, then the facts or datado not
need to be admissible into evidence.

Opinions: Ultimate Issues. Testimony intheform of an
opinion or inference otherwise admissible is not
objectionable because it embraces an ultimate issueto be
decided by the jury.

Disclosure of Facts and Data Underlying an Expert
Opinion. The expert may testify and give reasonsasto
hisor her opinionsor inferenceswithout prior disclosure
of theunderlying facts or dataunlessthe judge requiresit.

22\ cGUIRE, supra note 1, at §8.1. See also NEv.Rev.STAT.ANN. §48.061 (Michie 1999).
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However, the expert may be required to disclose the
factsor dataunderlying theopinion on cross-examination.

Battered Woman Syndrome Theory of Defense

Nevadagtatutorily recognizesthe Battered \Woman Syndrome (BWS) theory of defense,
but it is not acomplete defense.> The BWStheory isadmissibleto show the defendant’s
gtate of mind andisto be consdered as*some’ evidence to support defenses such as self-
defense, duress, compulsionor coercion.?” Evidence of BWSis presented through expert
testimony to assist the jury in its evaluation of the defendant’ s state of mind.2® The
Nevada Supreme Court has stated that:

The theory behind the use of evidence regarding domestic violence and the
battered woman syndrome centers upon the state of mind of theindividua who has
been subjected to such violence. Self-defense is shown when a person, under the
circumstances, reasonably believes sheisinimminent danger of death or great
bodily harm, evenif no actua threat exists. Where the“circumstances’ include
domesticviolence, the battered woman syndromeisrelevant to the reasonableness
of an individual’s belief that death or great bodily harm isimminent.?”

The court hasheld that awoman claiming the BWS partial defenseisentitled to havethe
jury instructed on the defense asiit pertai nsto the reasonabl eness of the victim'’ s conduct
and asto her state of mind a the time of theincident.?® Thus, the court has ruled that a
defendant claiming BWS is entitled to the following jury instruction:

Y ou have heard expert testimony concerning the effects of domestic violenceon
the beliefs, behavior, and perception of awoman who may be suffering from
battered woman syndrome at thetime of thekilling. This, initsalf, isnot alegal
defense. However, if you believe that the defendant was suffering from battered
woman syndrome, you may consider such evidence when determining the
defendant’ s state of mind at the time of the killing and whether she acted in self-
defense. Y ou may also consider such evidence asto the defendant’s

““NEv. REV. STAT. ANN. §48.061 (Michie 1999).

2’5See Boykins v. State, 2000 Nev. LEXIS 1, 116 Nev. Adv. Op. No. 17 (2000).

2°See McGUIRE, supra note 1, at §8.1 (noting that the United States Attorney General’s 1984 Task
Force on Domestic Violence recommended that courts permit expert testimony about battered
women to provide judges and juries with an explanation of the complexities of domestic violence
which are beyond their ordinary experience.)

Z1"Boykins, 2000 Nev. LEXISat 12.

8d, at 13.
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credibility and the reasonableness of her belief that she was about to suffer
imminent death or great bodily harm and the need to slay the aggressor.?”®

410 DISPOSITIONS

4.10.1 Sentencing Recommendations

With regard to felonies and gross misdemeanors, the prosecutor’s sentencing
recommendationswill generally havethebenefit of apre-sentenceinvestigation conducted
by the Division of Parole and Probation, in addition to arecommendation by the Division.
However, in recommending a sentence, the prosecutor may wish to advocate that ahigher
sentence range is necessary due to the relationship between the defendant and the
victim..2 In addition, the prosecutor may wishto allow thevictim an opportunity to testify
asto past incidents of violencethat may not have been admissibleat trial. ! Information
offered at this stage could include testimony of additiona witnesses and experts.®? The
prosecutor should be prepared for the victim to minimize the conduct of the defendant. In
such cases, the testimony of an expert in domestic violence may be particularly useful, for
example, to explain the cycle of domestic violence and how victims respond to it.?®

Thefollowingisamode sentencing recommendation guidelinewhich should beamended
to include pertinent sentencing details and considerations from each jurisdiction:?*

A prosecution standard regarding sentencing should contain the types of
sentences which are gppropriatein domestic violence cases, the severity
of such sentences, and factors to be considered when the prosecutor
makes hisdiscretionary decision regarding recommendationsto the court.

91d. at 13.
20\ ASHOE COUNTY DOMESTIC VIOLENCE TASK FORCE, PROSECUTION SUBCOMMITTEE, DOMESTIC
VIOLENCE PROSECUTION PrRoTOCOL (1996).
281
Id.
282| d
283| d
Z4McGUIRE, supra note 1, at §3-25.
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Thevictim of domestic violence should be given an opportunity to make
her recommendation about sentencing and to provideinformation to the
prosecutor and the court. This process can be commenced as early asthe
firgt interview and should include, assuming thevictimisableto complete
it, aVictim Impact Statement for submission to the court.

Restitution

The prosecutor should seek restitution to the victim where allowable by law and
documented by the victim.®* Expenses may include shelter costs, medical costs,
counseling for the victim and children, replacement costs for destroyed property, and
wages|ost dueto attendance a hearings?® Redtitution for thevictim is provided pursuant
to the following Nevada authorities:

NRS 176.189: requires that the court shall order restitution as a condition of
probation or suspension of sentence, or the court is required to set forth the
circumstances upon which it finds restitution impracticable.?®’

NRS 5.055 (municipal courts) and NRS 4.373 (justice courts): provide for
suspended sentencesand restitution asacondition thereof inthese courtsof limited
jurisdiction.

NRS 213.126: requires that, unless complete restitution was made during a
parolee’s incarceration, the Board of Parole Commissioners shall impose
restitution as a condition of parole.

Probation as a Suspended Sentence

Thefollowing providesamode prosecution standard regarding the use of probation asa
suspended sentencing option: %

The prosecutor should consider probation in appropriate circumstances as a
means to protect the victim from continued violence, to hold the perpetrator
accountable, and to offer the offender an opportunity for rehabilitation.

25\ asHOE CoUNTY DOMESTIC VIOLENCE PROTOCOL, Supra, note 40.

286| d

%7|d. Revocation of probation proceedings may be instituted by motion of the victim or the
Division of Parole and Probation for failure to pay court ordered restitution.

28|d. at §3-28.
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Deferred judgment and probation without asignificant period of incarceration are
inappropriatewherethe defendant isarepesat offender, the offense or injurieswere
serious or involved aweapon, or the defendant’s criminal record or present
circumstancesindicate that the defendant isunlikely to successfully complete
probation.

The prosecutor shal request appropriatetermsof probation from the court or the
probation office, such as screening and treatment for substance abuse,
perpetrators’ education programming, and restraining from future violence.

The prosecutor shall consider writing aletter to the Division of Parole and
Probati onregarding each offender placed on probation outlining the circumstances
of the case and any recommendationsfor supervision, and including thename and
address of the victim.

The prosecutor shdl promptly comply with any request by the Divison of Parole
and Probation to sanction a probationer’ s violation of the terms and conditions of
probation.

Division of Parole and Probation Policy on Domestic Violence?®

The Division maintains an express policy of “zero tolerance” toward probationers or
paroleeswho commit crimes of domestic violence. Mandatory arrest will be effected for
all probationers or paroleesidentified as the primary aggressor in acrimeinvolving
domesticviolence. Furthermore, probationersand paroleeswill besubjecttoa”no bail”
hold for domestic violence arrests.

Any arrest, including amisdemeanor arrest for domestic violenceor violating an existing
TPO, condtitutesaviolation of thetermsof the probation agreement or the parolerelease
and subjects the defendant to either a probation revocation hearing before the district court
or aparole violation hearing before the Nevada Parole Board.

Parole Applications

Defendants who have been convicted of domestic violence crimes and ordered to serve
time in the Nevada Department of Prisons may petition the State Board of Parole
Commissionersto obtain parole.”® Thevictim isentitled to submit documentsto the
Board and may testify before the Board at the meeting to consider the defendant’ s petition

2950UTHERN NEVADA DomESTIC VIOLENCE ProTOCOLS, supra note 41, at 29.
20 asHOE CoUNTY DOMESTIC VIOLENCE PROTOCOL, Supra, note 40.
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for parole®* No application for parole may be considered until the Board has natified the
victimof dl victims' rights and the victim has been given an opportunity to exercise those
rights, provided that the victim givesthe Board notice of any request to exercise therights
inwriting and with a current address.*? Pursuant to NRS 213.130, the Board of Parole
Commissionersmay not be held responsibleif acurrent victim addressisnot on fileand
notification of the parole application could not be made.”

In addition to avictim statement, the prosecutor may wish to spegk to the Board. In order
to do 0, the prosecutor should provide the Board with hisor her name®* The prosecutor
should aso obtain the most current address and contact information for the victim and
notify the victim of any parole applications and meetings of the Board to consider the
defendant’ s parole gpplication.” However, the prosecutor has no affirmative statutory
duty to contact the victim.?*®

4.10.2 Negotiated Pleas®’

Negotiated pleas, or pleabargains, should occur only when in the prosecutor isableto
articul ate objective factors that form the basis for the discretionary decision to negotiate
thecharge, and such factors shoul d be noted in the prosecution file.® Criminal justice
agenciesmay wish to condder adopting an affirmative policy regarding domestic violence
to act as a guidepost for prosecutors when making decisions regarding plea bargains.?®

4.10.3 Dismissals

Dismissal of adomestic violence case should be alast resort and should never occur
merely because the victim isreluctant to assist the prosecutor. If acase must be dismissed
because of alack of independent corroborative evidence or for any other reason,*® the
prosecutor should delay dismissal until thetime of trial. ! This givesthe prosecution one
last chance to persuade areluctant victim to come forward and assist the prosecution. >
Further, it ensures that the defendant appears in court, which may impress upon the

291| d

292| d

23)(, Seealso NEv. Rev. STAT. ANN. §213.130(2), (4), (7)-(9) (Michie 2000).
%W asHOE CoUNTY DOMESTIC VIOLENCE PROTOCOL, Supra note 289.

295| d
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2"See also §4.4.3, supra.

28McGUIRE, supranote 1, at §3-24.

29Gee §4.4.3, supra (providing amode! standard regarding plea bargaining.)
30See 84.4.3, supra (regarding cases not charged.)

SOWasHOE CouNTY DOMESTIC VIOLENCE PROTOCOL, Supra, note 40.
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defendant the seriousness of the offense.®®

Except as provided by NRS 174.085, pursuant to NRS 178.554 and 178.562(1),
dismissal at thetimeof trial actsasadismissal with prejudice. Becausedismissal may
confirm the defendant’ s continuing power and control over the victim,** the prosecutor
should note, for therecord, that, asiswithin the discretionary power of the prosecutor to
dismiss a case, and that the victim had no input in the decision to dismiss.3®

4.10.4 Future Prosecutions

Information on cases which are not prosecuted, in addition to al incident reportsrequired
pursuant to NRS 171.1227, should beretained. Such information may be admissiblein
future prosecutions.®*®
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CHAPTER 5

JUDICIARY

This chapter contains the following:

5.1 INTRODUCTION

5.2 DOMESTIC VIOLENCE AND THE COURTS
5.2.1 Jurisdiction of the Respective Courts
5.2.2 A Positive Policy: One Family, One Judge
5.2.3 TheJudge s Rolein Domestic Violence Cases
5.24 Liahility Issues
5.2.5 Nevada s Domestic Violence Protection Order Repository

53 ORDERSFOR PROTECTION AGAINST DOMESTIC
VIOLENCE

5.3.1 Overview
5.3.2 Authorization for Protection Orders
5.3.3 Scope of Protection Orders: Acts of Domestic Violence

5.3.4 Withdrawing Applications for Protection Orders
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5.5

5.3.5 Typesof Protection Orders
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Harassment
Stalking
Aggravated Stalking
Extended Stalking or Harassment Order
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THE PROTECTION ORDER PROCESS
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FORM 1: APPLICATION FOR A TEMPORARY AND/OR
EXTENDED ORDER FOR PROTECTION AGAINST DOMESTIC
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5.5.3 Submitting the Application for a Protection Order
5.5.4 Emergency Protection Order

5.5.5 Non-Emergency Protection Order

5.5.6 Application Assistance
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5.7

5.8

5.9

5.10
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FORM 4: ORDER FOR PROTECTION RETURN OF SERVICE
5.8.1 Return of Service

5.8.2 Service of Protection Order and Arrest for Violation

5.8.3 When Service of the Protection Order Cannot Be Verified

FORM 5: ORDER FOR HEARING TO EXTEND, MODIFY OR
DISSOLVE THE ORDER FOR PROTECTION
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5.11.1 Extension of a Protection Order
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51 INTRODUCTION

Thejudiciary iscentra to the proper function of the system of domestic violencelawsand
the protection of victimsof domestic violence. This chapter isnot intended to cover every
aspect of thejudiciary’ srolein addressing the problem of domestic violence. However,
the chapter covers severa areas of importance to judges hearing domestic violence
matters, namely: jurisdiction and thejudge’ srolein domestic violence cases, thevarious
typesof ordersfor protection, and an overview of the newly adopted standardized forms
used to implement the protection order process.

52 DOMESTIC VIOLENCE AND THE COURTS

5.2.1 Jurisdiction of the Respective Courts

In outlining the jurisdiction of district courts, the Nevada Constitution providesthat the
digtrict courtsintheninejudicia districtshaveorigina jurisdictionin al casesexcluded by
law from the original jurisdiction of justice courts. In other words, unlessthe legidature
assgnsthejurisdiction in acertain matter to justice courts, the district courts have origina
jurisdiction. NRS 4.370 outlines the powers of the state' s justice courts. The 1993
Nevada L egislature amended NRS 4.370 to add the power to issue a temporary or
extended order for protection against domestic violenceto justice courtsin countieswhose
populationsarelessthan 100,000. In countieswith popul ations greater than 100,000, the
legidature has created family courts separate from the general jurisdiction district courts.
The jurisdiction of the family courtsin Washoe and Clark Countiesis asfollows:

NRS 3.223 Jurisdiction of Family Courts

1. Except if thechild involved issubject to thejurisdiction of an Indian tribe pursuant
to the Indian Child Welfare Act of 1978, 25 U.S.C. 88 1901 et seg., in each judicial
digrict inwhichit isestablished, thefamily court hasorigind exclusivejurisdiction in any
proceeding:

@ Brought pursuant to chapter 31A, 62, 123, 125, 125A, 125B, 125C,
126, 127, 128, 129, 130, 159, 425 or 432B of NRS, except to the extent
that a specific statute authorizes the use of any other judicia or
administrative procedureto facilitate the collection of an obligation for
support.
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2. The family court, where established, and the justice court have concurrent
jurisdiction over actionsfor theissuance of atemporary or extended order for protection
against domestic violence.!

3. The family court, where established, and the district court, have concurrent
jurisdiction over any action for damages brought pursuant to NRS 41.134 by a person
who suffered injury as the proximate result of an act that constitutes domestic violence.

5.2.2 A Positive Policy: One Family, One Judge

NRS 3.025(3) mandatesthat the chief judge assign casesto the department of the family
court towhich other casesinvolving family membersare presently assigned or, if the other
cases have been decided, to the department of the family court that decided the other
cases. Inaddition, NRS 3.025(3)(b) requiresthat the chief judge assign the case to the
same department if achild involved inthe caseisdso involved in any other pending case
or wasinvolved in any other previoudy decided case assigned to a department of the
family courtin thejudicia digtrict (other than acase within thejurisdiction of thejuvenile
court pursuant to chapter 62 of NRS). There are two exceptionsto NRS 3.025(3)(b):
when adifferent assignment is required by another NRS provision, acourt rule or the
Nevada Code of Judicial Conduct, and when the chief judge determines that a different
assignment is necessary because of considerations related to the management of the
caseload of the district judges within the judicial district. If a case described in this
subsectionisheard initidly by amaster, the recommendation, report or order of the master
must be submitted to the district judge of the department of the family court to which the
case has been assigned pursuant to this subsection for consideration and decision by that
district judge.

Inthe Family Division of the Eighth Judicid Digtrict Court in LasVegas, the* One Family,
One Judge” philosophy isgood for familiesand is practical and efficient, given that the
Family Division has eleven family court judges and eight masters. The sense of
cohesivenessand continuity provided by the® One Family, One Judge’ approach ensures
optimumfairnessto litigantsand makeswhat isoften adifficult processlessintimidating and
morefamiliar. For example, when the Domestic Violence Commissioners are confronted
with an order pending divorce, they do what is hecessary inemergency circumstances, and

1

See Nev.Rev.STAT.ANN. 84.370, which limits justice court jurisdiction over orders for protection to
judicial districts whose population is 100,000 or more. Thus, under the limiting language of §4.370,
justice courts in judicial districts that have family courts do not have the power to issue orders for
protection. Justice courts in those district do, however, have the power to issue stalking and anti-
harassment orders.
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then transfersthe motion to thejudge. If the motion isnot an emergency, it is presented
directly to thedivorcejudge. If atemporary protection order (“TPO”) isfiled in court
prior to thefiling of divorce, then the Commissioner kegpsthe TPO in effect by maintaining
the temporary visitation and support orders that have been entered.

523 THE JUDGE’'SROLE INDOMESTIC VIOLENCE CASES?

Dedling With Domestic Violence

The American Judges Foundation, Inc. offers the following suggestions to judges dealing
with domestic violence cases. The Foundation recognizestheimportant rolethat judges
can play in stopping domestic violence and helping the victims to survive.

First, ajudge should begin by carefully determining who the victim is, then carefully
listening. A judge sdemeanor can be very important and can convey to the victim that the
judge doesindeed care about the victim’ sSituation and the eventsthat brought the victim
to the courtroom.

Second, thejudge must identify the abusein the circumstances brought before the court.
Identifying the abuse isthe first step toward stopping it. It isnot dways easy, however,
becausedenid, rationalization and minimization are coping methods frequently employed
by the victim and those closest to the victim. The American Judges Foundation stresses
that thejudge should use whatever resources areavailableto provide victimswith secure
and safe surroundings while they continue through the judicial process.

Third, thejudge must build trust withthevictim. Victims' trust boundaries and perceptions
of trust can become serioudly distorted dueto their being subjected to domestic violence.
Consequently, the victim may haveno clear understanding of who istrustworthy and who
isnot. Tothevictim accustomed to livingin an environment whereamistakein judgment
can belethd, thereislittle room for poor judgment. In the courtroom, it isup to thejudge
to approach the situation gently yet pro-actively so that the victim can begin to trust the
court and thejudicial system. The American Judges Foundation suggeststhat, if possible,
the judge should appoint alawyer who has the compassi onate approach that adomestic
violence victim needs.

Fourth, thejudge must understand that whilethevictimisintellectudly aware of what may
be happening, the“emotiona roller coaster” that the domestic violence victim experiences
can blur comprehension of available options. Patience is the key, as the judge

2Adopted from American Judges Foundation, Inc., DOMESTIC VIOLENCE & THE COURTROOM:
UNDERSTANDING THE PROBLEM...KNOWING THE VICTIM, (1995).
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circumspectly explains optionsto the victim to the point where thejudge is reasonably
certain that the victim has a clear understanding.

Fifth, thejudgemust ask for specific detalls. Thevictimisconditioned not to maketrouble
and may appear very complacent even when not agreeing with what istaking place. The
judge needsto make timeto gather specific details because victims have atendency to
accept responsbility for thingsfor which they are not responsible. Moreover, victims may
agree with an inaccurate record due to their complacency. It isvery important to create
a safe atmosphere in which the victim may freely answer questions. Asking specific
guestions to uncover specific details can enable a judge to negotiate satisfactory
settlements and to enter effective custody and visitation orders.

Last, inorder for the victim to be able to access the system to full advantage, the judge
must crestean atmospherefree of intimidation. Thejudge must understand that thevictim
may have been exposed to years of intimidation. The judge can use his or her legal
authority to demonstrate zero tolerance of domestic violence. For example, thejudge can
ensurethat the litigants and family members present maintain acam and mature sense of
decorum. Recessesfrom the courtroom often are the occasion for comments and remarks
that further theintimidation of thevictim. The perpetrator often makeslight of thelitigation,
or even makes crude or coarse comments to or about the victim while they are in the
courtroom. Itiscrucid that the judge not let thiskind of behavior occur, asit could
undermine the authority of the court and make it gppear to the victim that the perpetrator
isimmune from the court’ s authority.

5.2.4 Liability Issues

Judges, court clerks, law enforcement officers and agencies, and city and county
governments may be subject to persona and/or agency civil ligbility if they do not perform
their duties as specified. Liability may occur in circumstances such as the following:

A victim comesto court in need of aprotection order. Thejudgeor clerk falsto givethe
victim information concerning the availability of a protection order, asrequired by law.
Later, that same person isinjured or killed by the abuser he or she needed the order
againg. A civil liability lawsuit against thejudge, clerk and county ispossible, and liability
islikely if the case goesto trial. Inacaseinthe mid-1980's, the New Y ork Court of
Appedls, that state’ s highest court, upheld liability of theCity of New Y ork for failing to
enforceaprotectiveorder. The police department had failed to follow up on acomplaint
when presented with acopy of the court-issued protective order and an accusation that
it had been violated. Asaresult, achild wasinjured.
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5.25 Nevadd s Domestic Violence Protection Order Repository

In accordance with NRS 179A.350, the Repository for Domestic Violence Protection
Orderswas created within the Records and | dentification Services Bureau of the Nevada
Highway Patrol, Department of Motor Vehicles and Public Safety. The Repository is
accessible to the criminal justice community through the Nevada Criminal Justice
Information System (NCJIS). The NCJIS Protection Order file contains complete
information on each order entered and providesamechanism for usersto flag an order and
notify theissuing court that the order has been served. Additionally, it provides detailed
information on the actions prohibited by the order so that alaw enforcement officer isable
to determine whether the order has been violated by the adverse party.

Protection orders are entered into the Repository by theissuing court or by the Repository
on behalf of courts who do not have state devel oped software created specifically for
creating and maintaining domestic violence protection orders. Courtsinterested in
obtaining the state devel oped software should contact the Administrative Office of the
Court at (775) 684-1700.

Questions regarding the NCJI'S Protection Order file should be directed to Records and
| dentification Services staff at (775) 687-1600.

53 ORDERSFOR PROTECTION AGAINST DOMESTIC VIOLENCE
5.3.1 Overview

Animportant meansof domestic violenceintervention istheissuance of court protection
ordersthat limit or prohibit contact between personsin domestic violence situations. One
of thefirst stepsin addressing domestic violenceisfor the victim to obtain aprotection
order. However, if such ordersare not fully enforced to protect domestic violencevictims,
the orders represent nothing more than a piece of paper: powerless and ineffective. Some
victims fear that even greater abuse will result because the order may anger the
perpetrator, and thisfear may lead to the withdrawal of an application for a protection
order.

Protection orders may be granted without regard to whether an action for divorce,
annulment of marriage, or separate maintenance has been filed respecting the applicant®

3The terms “applicant” and “adverse party” are terms of art used to identify the “victim” and the
“perpetrator,” respectively, in the course of the protection order process. Although the terms
“victim” and “ perpetrator” are used throughout this Manual, the terms “ applicant” and “adverse
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and the adverse party. A temporary or extended order isin addition to and not in lieu of
any other availablecivil or criminal action. Anapplicantisnot barred from seeking an
order because of other pending proceedings. An application for atemporary or extended
order may be consolidated with another civil actionif it would prevent an act of domestic
violence.

5.3.2 Authorization for Protection Orders

Protection orders are authorized by two separate laws:

. NRS 33.017 to 33.100 and NRS 4.370(1)(m) — Protection Order
Against DomesticViolence(administered through District Court/Family
Division and Justice Courts)

. NRS 200.571 to 200.601 — Protection Order Against Stalking and/or
Harassment (administered through Justice Courts)

Protection orders may be issued through most local courts whenever anyone has reason
to fear for their own personal safety. Applicants must complete adetailed application
documenting eventswhich cause them to be fearful for their safety or the safety of their
minor child(ren).

5.3.3 Scope of Protection Orders: Acts of Domestic Violence

Anyone committing an act of domestic violence may be arrested for such an act without
regard to whether a protection order existed at that time. Pursuant to NRS 178.484(4),
anyone arrested for an act of domestic violence may not be released on bail until after a
12-hour “cooling off” period. NRS 33.018 defines domestic violence as follows:*

1. Domedtic violence occurs when aperson commits one of thefollowing acts againgt
or upon his spouse, former spouse, any other person to whom heis related by blood,
marriage, aperson withwhom heisor was actually residing, a person with whom he has
achild in common, the minor child of any of those persons or his minor child:

(a) A battery -- physical violence such as

. Hitting

party” will be used in the context of this Chapter’s explanation of the protection order process.
4See also CLARK COUNTY, NEVADA PROTECTION ORDER HANDBOOK, p. 4-1.
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(b)

(©

(d)

(€)

(f)
(9)

. Punching

y Slapping
. Kicking
. Biting

. Slapping

An assault -- threat to inflict injury with an apparent ability to do so. Any
intentional display of force that would give a person reason to fear or
expect immediate bodily harm.

Compelling the other by force or threat of forceto perform an act from
which he hastheright torefrain or to refrain from an act which he hasthe
right to perform.

A sexual assault, such as:

. Rape
. Forced Sexual Acts

A knowing, purposeful or reckless course of conduct intended to harass
the other. Such conduct may include, but is not limited to:

. Stalking

. Arson

. Trespassing

. Larceny

. Destruction of private property

. Carrying a concealed weapon without a permit

A false imprisonment.

Unlawful entry of the other’ s residence, or forcible entry against the
other’ swill if thereisareasonably foreseeable risk of harm to the other
from the entry.

2. Asusadinthissection, “dating relationship” meansfrequent, intimate associations
primarily characterized by the expectation of affectiond or sexud involvement. Theterm
does not include a casual relationship or an ordinary association between personsin a
business or social context.

5.3.4 Withdrawing Applications for Protection Orders
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Some Nevada courtsmaintain apolicy against alowing withdrawal s of applicationsfor
protection orders. Thispolicy not only keegpsthe perpetrator from intimidating the victim
to withdraw the application, but a so shows Nevada s commitment to the seriousness of
enforcing such orders, giving future victims more confidence to obtain such orders.
Nevada Police Departmentsfully enforcethese ordersand maintain asystem that provides
up-to-date information to officers responding to domestic disturbances.

For example, an applicant in Clark County cannot withdraw the application for a
temporary protection order without appearing beforethe court for ahearing on the matter.
If the applicant seeksto dissolve the temporary or extended protection order, the gpplicant
must file awritten motion and appear before the court at a hearing.

In Washoe County, however, the applicant may withdraw the application or request the
temporary protection order to be dissolved at any time, and without acourt hearing. For
extended ordersfor protection, the court requiresthat the adverse party have notice of the
applicant’ sintent to dissolve the extended order, which may result in a hearing.

5.3.5 Types of Protection Orders

Nevada statutes provide for anumber of different types of protection orders, depending
on the particular circumstancesin each case. A brief description of each follows.

Temporary Protection Order Against Domestic Violence (TPO), NRS 33.020

The court may issueatemporary or extended order after an order has been requested and
an application and affidavit have beenfiled claiming that domestic violence has occurred
or that athreat of domestic violenceexists. A TPO isgenerdly vdid for thirty days, or 45
daysif applicants apply for an extended order at the same time they apply for a TPO.

1. A temporary order may be granted with or without notice to the adverse party.

2. An extended order may be granted only after noticeto the adverse party and a
hearing is conducted on the application.

3. If itiscommunicated by telephoneto the court that an act of domestic violence
has occurred and the alleged perpetrator has been arrested and isin custody, the court
may grant atemporary order; however, first the court shall confirm that the victim
(applicant) isan dleged victim and the aleged perpetrator isactually in custody. Upon
approval by the court, the signed order may be transmitted by facsmile to the facility
wherethe alleged perpetrator isin custody. The order must be personally served by an
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authorized employee of thefacility. Thecourt shall mail acopy of the order issued tothe
alleged victim and the original shall be filed with the court clerk.

4, In a county whose population is 400,000 or more the court shall be available,
whilein acounty whose population isless than 400,000, the court may be available, 24
hours a day, 7 days a week, including non-judicial days and holidays, to receive
communications by telephone and for the issuance of atemporary order for protection
against domestic violence pursuant to paragraph 3.

5. Crimina chargesdo not haveto befiled. Police or medical reports of current or
previousincidents may beincluded with the gpplication, and photos of any visibleinjuries
may be taken in the Protection Order office. The applicant’s photo identification is
required for notarization of theapplication. If the applicationisgranted, thetemporary
protection order will be in effect for 30 days, or 45 daysif the applicant appliesfor an
extended order at the time of the application for the temporary order.

Extended Protection Order, NRS 33.020(2): 33.080(3)

A temporary order may be converted by the court, upon notice to the adverse party and
ahearing at which the applicant must be present, into an extended order. An Extendedis
effective for amaximum of one year, and isissued at the court hearing prior to the
expiration of the temporary order.

Emergency Protection Order, NRS 33.020(3)

An Emergency Protection Order may be obtained by telephone when an act of domestic
violence has occurred and the adverse party has been arrested. The application process
must commenceimmediately upon the adverse party’ sarrest. The adverse party is served
with notice prior to releasefrom custody. Emergency ordersare generaly valid for 72
hours. In Clark County, the court must be available by telephone 24 hours aday, seven
daysaweek. In Washoe County, the court maintains an after-hours program in which
temporary protection orders are available during non-judicial hours, covering evenings,
weekends, and holidays.
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Out-of -State Protection Order

Pursuant to the Full Faith and Credit section of the 1994 Violence Against Women Act,
law enforcement officers shal make agood faith effort to enforce out-of-state protection
orders. When reasonably assured that the order has been served on the adverse party,
the officer(s) shall enforceit in the same manner asacourt order issuedin Nevada. A
copy should be attached to the offense report, when possible. See Chapter 2, Sections
2.2.4 and 2.4.4 for amore detailed discussion of full faith and credit.

Temporary Stalking or Harassment Order, NRS 200.571-575 (These orders are not part
of the temporary forms discussed in Section 5.4 of this Chapter.)

A Temporary Stalking or Harassment Order isissued by Justice Court, initialy for upto
thirty days, however, it can be extended for up to one year. The adverse party must
repeatedly commit or threaten one or more of the following acts before atemporary
stalking or harassment order may be issued.

Harassment

Without lawful authority the person knowingly threatens:

. To cause bodily injury, inthefuture, to the person threatened or to any
other person;

. To cause physical damage to the property of another person;

. To subject the person threatened, or any other person, to physical
confinement or restraint; or

. To do any act which is intended to substantially harm the person

threatened or any other person with respect to his physical or mental
health or safety; and

The person, by words or conduct, places the person receiving the threat in reasonable fear
that the threat will be carried out.

Stalking

Without lawful authority, aperson willfully or malicioudy engagesin acourse of conduct
that would cause a reasonable person to feel terrorized, frightened, intimidated or
harassed, and the conduct actually causes the victim to feel terrorized, frightened,
intimidated or harassed.
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Aqgravated Stalking

. The adverse party commitsthe crime of stalking and also threatensthe
victim with theintent to cause him/her to be placed in reasonable fear of
death or substantial bodily harm; or

. The adverse party commitsthe crime of stalking on his spouse whilea
proceeding for divorceis pending or within Sx months after entry of afind
divorce decree; or

. The adverse party commitsthe crime of stalking on a person with whom
he has a child in common whilea proceeding for custody of that childis
pending.

The samefiling fees as for temporary protection orders — $36.00 application fee and
$20.00 opposition fee — apply to stalking and harassment orders.

Extended Stalking or Harassment Order, NRS 200.594(3) (These ordersarenot part of
the temporary forms discussed in Section 5.4 of this Chapter.)

This statute permits the extension of the stalking or harassment order, but only if the
adverse party has received notice and ahearing is held.

5.3.6 Essential Elements

Temporary Protection Order Against Domestic Violence:

. Issued by Family Court or Justice Court

. Relationship between adverse party and victim required

. Applicant’s photo ID required

. Filing of criminal charges against adverse party not required

. Valid for 30 days
. Granted WITHOUT NOTICE to adverse party

. Contempt of court may apply

. Proof of service of order required prior to arrest for violation

. Violation in presence of officer not required for enforcement

. Misdemeanor if violated

. Crime report and voluntary statements required for prosecution

Extended Temporary Protection Order Against Domestic Violence
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. Issued by Family Court or Justice Court

. Relationship between adverse party and victim required

. Valid for up to one year

. Granted ONLY WITH NOTICE and hearing

. Contempt of court may apply

. Proof of service of order required prior to arrest for violation

. Violation in presence of officer not required for enforcement

. Misdemeanor if violated

. Crime report and voluntary statements required for prosecution

Emergency Temporary Protection Order Against Domestic Violence:

. Issued by Family Court and Justice Court

. Adverse party MUST be in custody on domestic violence charges

. In certain jurisdictions, orders may be obtained by telephone only if
application process beginsimmediately upon arrest of adverse party

. Adverse party must be served with notice prior to release from custody

. Relationship between adverse party and victim required

. Valid for 72 hours
. Granted WITHOUT NOTICE to adverse party

. Contempt of court may apply

. Proof of service of order required prior to arrest for violation

. Violation in presence of officer not required for enforcement

. Misdemeanor if violated

. Crime report and voluntary statements required for prosecution

Temporary Stalking or Harassment Order (These ordersare not part of the temporary
forms discussed in Section 5.4 of this Chapter.)

. I ssued by Justice Court
. Valid for 30 days
. Granted WITHOUT NOTICE to adverse party

. Contempt of court may apply

. Proof of service of order prior to arrest for violation

. Violation in presence of officer not required for enforcement

. Gross misdemeanor if violated

. Crime report and voluntary statements required for prosecution

Extended Stalking or Harassment Order (These orders are not part of the temporary
forms discussed in Section 5.4 of this Chapter.)
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. Issued by Justice Court

. Valid for up to one year

. Granted ONLY WITH NOTICE and hearing

. Contempt of court may apply

. Proof of service of order required prior to arrest for violation

. Violation in presence of officer not required for enforcement

. Category C felony if violated

. Crime report and voluntary statements required for prosecution

54 THE PROTECTION ORDER PROCESS

541 A Step-by-Step Look at the Mandatory Standardized Forms

On April 17, 1998, the Nevada Supreme Court appointed astudy committee to examine
theneed for the devel opment and adoption of standardized formsfor protection ordersin
domestic violence casesin all Nevada state courts. The study committee developed the
following seven mandatory standardized forms, which arereproduced intheir entirety in
Appendix F.

1. Application for a Temporary and/or Extended Order for Protection
Against Domestic Violence

2. Temporary Order for Protection Against Domestic Violence

3. Domestic Violence Order for Protection Information Sheet

4, Order for Protection Return of Service

5. Order for Hearing to Extend, Modify or Dissolve the Order for Protection

6. Noticefor Hearing to Extend, Modify or Dissolvethe Order for Protection

7. Extended Order for Protection Against Domestic Violence
OnJune 7, 2000, the Nevada Supreme Court adopted these seven standardized formsfor
mandatory usein al casesinvolving ordersfor protection against domestic violencein dl
courts of the state of Nevada. The Court also adopted and approved for voluntary use

fiveadditiond standardized forms, dl of which arereproduced in their entirety in Appendix
G.
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Thissection providesalook at the step-by-step process of the stagesinvolvedin atypica
domestic violence case, in which the victim seeks the court’ s protection through a
protection order. When faced with an application for an order for protection against
domestic violence, the judge plays the important role of protecting
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the community anditschildren. Itiscritical for thejudge to balance both the victim’'sand
theperpetrator’ srightsand responsibilities, and consider other significant factors, suchas
the children of domestic violence.

5.4.2 Beqginning the Protection Order Process

The precursor to the protection order process usually isan incident or threat of domestic
violence, or afear of ensuing domestic violence, followed by a911 tdephonecal. Often,
the phone call to law enforcement is the victim'’ s first contact with the system in the
protection order process. However, in other instances, the victim does not placea911
telephone call, and the victim does not contact law enforcement. Instead, thevictimis
guidedtothetemporary protection order system by friends, counselors, or other services.

55 FORM 1: APPLICATION FORA TEMPORARY AND/OR EXTENDED
ORDER FOR PROTECTION AGAINST DOMESTIC
VIOLENCE

55.1 Seeking the Court’s Protection Against Domestic Violence

If thevictim’ sfirgt contact with the system iswith apolice officer, the officer will advisethe
victimof thevictim’ srightsand optionsduring the preliminary investigetion. 1t isoften after
thiscontact with law enforcement that victims seek the court’ sprotection against domestic
violence. If gpplicantsfor protection ordershave been or believethey will becomevictims
of domestic violence, it is appropriate for them to enter the protection order process and
request the court’ s protection against domestic violence through a protection order.

5.5.2 Eligibility to Apply for a Protection Order

Crimina chargesdo not haveto befiled in order for avictim of domestic violenceto be
eligibleto file an gpplication for atemporary protection order (TPO). However, pursuant
to NRS 33.018, avictim of domestic violence MUST have at least ONE of the following
relationships with the perpetrator before the victim is deemed eligible to apply for a
protection order:

. Related by blood (son/daughter, father/mother, brother/sister)
. Related by marriage (spouse, ex-spouse or current in-law)
. Current or former roommate
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. Past or present dating relationship
. Have children together

Also, theminor child of any of the personslisted above, or the gpplicant’ sminor child, may
also be entitled to protection.

5.5.3 Submitting the Application for a Protection Order

If avictim of domestic violenceiséeligibleto apply for aprotection order, the victim may
submit to the court an Application for a Temporary and/or Extended Order for Protection
Againg Domestic Violence (the* Application”). However, if theapplicant believesthat an
emergency Situation exists, the Application providesthat the applicant may request the
immediateissuance of an Emergency Temporary Order for Protection Against Domestic
Violence. Both types of orders are available without notice to the adverse party.

55.4 Emergency Temporary Protection Order

The applicant may gpply for an emergency temporary protection order (“ETPO”) pursuant
to NRS 33.020(5) only if the perpetrator is arrested and still in custody for an act of
domestic violence (domestic battery or related charges). In certain jurisdictions, the
gpplication processfor the ETPO MUST commenceimmediately upon theadverseparty’ s
arrest.

During regular busi ness hours Monday through Friday, aClark County applicant should
cal the Family Court Temporary Protection officeat (702) 455-3400 or Safe Nest/ TADC
hotline, which isavailable 24 hours aday, seven days aweek at (702) 646-4981, within
twelve hours of the perpetrator’s arrest.

During regular business hours, Monday through Friday, in Washoe County, applicants
should call (775) 328-3468. After hours, applicants should cal (775) 750-7282 during
the hours of 5:00 p.m. t0 9:30 p.m., Monday through Friday, and 8:00 am. and 9:30 p.m.,
Saturday, Sunday and Holidays. If the request is delayed, the judge may not consider it
an emergency. A hearing will be scheduled within seven (7) calendar days, and the
applicant MUST attend the hearing.

After the assisting agency faxes the application to the judge, the judge will determine
whether the gpplicant isin alife threastening situation. Before signing the order, the judge
must first confirm that the gpplicant isavictim and the adverse party isin custody. Upon
approval by the court, the signed order may be transmitted by facsimile to the facility
where the adverse party isin custody. The order must be personally served on the
adverse party by an authorized employee of thefacility. The court must mail acopy of the
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order issued to the alleged victim, and the original must be filed with the court. NRS
178.484(4) requiresthe arrest of an alleged perpetrator regardless of theexistence of a
protection order, and the alleged perpetrator must be held for 12 hours for acts of
domestic violence and bettery, without release on bail until the 12-hour “cooling off” period
hasexpired. Asaresult of the 12-hour limitation, thevictim mugt, in certain jurisdictions,
cal the emergency number within 12 hours of the adverse party’ sarrest to ensure that he
receives the notice before being released from jail.

5.5.5 Non-Emergency Protection Order

If thevictim’ srequest for a protection order isthe result of anon-emergency domestic
violence situation, the victim may request the court to order temporary or extended
protection. Theapplicant must file an application in person at thejustice or district court
clerk’s office or, in Clark County, at the TPO office:

Eighth Judicial District Court - Family Division
Protection Order Program

601 N. Pecos Road

LasVegas, NV 89101

(702) 455-3400

Monday - Thursday 8 am. - 3 p.m.

Friday 9am. - 3p.m.

In Washoe County, at the TPO office:

Second Judicial District Court - Family Division
One South Sierra

3" Floor

Reno, NV 89501

(775) 328-3468

Monday - Friday 9:00 am. - 5:00 p.m.

55.6 Application Assistance

If thevictimiseligibleto apply for aprotection order, court employeesare availableto
assist thevictimin filling out the application. NRS 33.050 requiresthe clerk or other
person designated by the court to assst any party in completing and filing the gpplication,
and any other paper or pleading toinitiate or respond to an application for atemporary or
extended order. Thisassistance does not congtitute the practice of law, but the clerk or
any other court designate must be careful not to render any advice or service requiring the
professional judgment of an attorney.
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The clerk of the court must provide each party, free of cost, with information about:
1. The availability of temporary and extended orders,

2. The procedure for filing an application for such orders; and
3. The right to proceed without legal counsel.

Police or medical reports of current or previous incidents may be included with the
gpplication, and court employeesmay take photographsof any visibleinjuriesto document
any evidenceof abuse. Court employeesa so may guide victimsto agencies created to
assist victims, such as shelters and community resources that offer food and clothing.

5.5.7 Filling Out the Application

The same application for protection against domestic violence permitsthe applicant to
apply for ether temporary or extended protection. The gpplicant may request someor al
of the protection listed on the application, including prohibiting the adverse party from
threatening, harming, harassing, or contacting theapplicant or the children at home or at
work within acertain distance, in addition to extraspace for other requests not specificaly
enumerated in the application. |If the applicant checks “confidential” for any of the
requested addresses, both the court and advocates should advise the applicant that it may
be difficult for law enforcement to enforcethe order. 1t must be proven that the adverse
party wasfully aware of the gpplicant’ slocation. Also, if the applicant eectsto check the
“confidential” box, the city, county and state should still befilled in.

After completing the application, the applicant must read it, and swear or affirm under oath
that the information contained thereinistrue. The gpplicant’s photo identification is
required for notarization of the application. The entire application process may take
severd hours. When the gpplication processis complete, the gpplicant isassigned acase
number. If theapplicant isnot informed of the status of the TPO prior to leaving the court,
then the gpplicant must call the court or TPO officeto ascertain the satus of the TPO, and
must identify the case number when calling to learn of the court’ sruling onthe TPO. Along
with the application, the applicant must complete the Domestic Violence Order for
Protection Information Sheet. The information is required by the Domestic Violence
Protection Order Repository and assistslaw enforcement with service of the protection
order.

56 FORM 2: TEMPORARY ORDER FOR PROTECTION AGAINST
DOMESTIC VIOLENCE
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5.6.1 The Court’sRole

The second stage in the protection order process takes place after the victim files the
application for protection against domestic violence. Inthisstage, ajudge consdersthe
application and determines, within one judicial day, whether to issue or deny the
protection order, or whether to require a hearing after notification to the adverse party of
the application and of the time, date, and place of the hearing.

In Washoe and Clark Counties, the process includes an additiond step before the judge
issuesthe order or deniesthe gpplication. After the applicant files an gpplication with the
TPO officein Washoe County, the Domestic Violence Court Master personally interviews
all protection order gpplicants. In Clark County, the Domestic Violence Commissioner
reviewsthewritten gpplications. In both jurisdictions, the master/commissioner draftsa
recommendation to be presented to ajudge of thefamily court, who is responsible for
overseeing thedomestic violence commissioner or court master. If the partiesare unhappy
with the recommendation, they may object and obtain a hearing before the family court
judge. Otherwise, thejudge uses the commissioner/master’ s recommendation to consider
the application and make aruling.

In broad terms, the judge has the discretion to: (1) incorporate the TPO into adivorce
decree; (2) extend or make the TPO permanent; or (3) dissolve the TPO. In greater
detail, the judge has the discretion to:

Q) Issue a 30 day protection order at an ex parte hearing, which does not
require the presence of the applicant or the adverse party; if the judge
decidesthat apossibility of violence exigts, then thejudgeissuesa TPO,
and the possible scope of the order includes:

@ No contact between the applicant and the adverse party;

(b) Making aparty move from the residence (which may invoke due
process issues); and

(© Ordering visitation rights regarding children, including the
possibility of spousal and child support on atemporary basis;

2 Order an evidentiary hearing, requiring the applicant’ s presence and
notification to the adverse party. Thisoccursininstanceswhere present
actsof domesticviolencearealeged inthe TPO application, but custody
or eviction issuesare thefoca point of the gpplication. Also, if thejudge
reads the application and finds no present acts of domestic violence, but
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finds a past of domestic violence, the judge will order an evidentiary
hearing to determine if the issuance of the order is necessary; or
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3 Issue a 30-day protection order at an ex parte hearing, while
smultaneoudy ordering acourt hearing a afuture date, approximately two
weeks from the date of the order.

If thejudge grantsthe application, the judge issues atemporary order for protection, and
includes the date the protection expiresin the order.

5.6.2 Temporary Protection Order: Ex Parte Proceedings

When the judge decides whether to issue a temporary order for protection against
domestic violence, the applicant need not appear in court, and the adverse party will not
receivenotice of the proceedings. Such proceedingsare ex parte proceedings, defined as
proceedings “ on behalf of only one party, without notice to any other party.” In Clark
County, itisrarefor ajudgeto grant custody to the gpplicant during an ex parte hearing.
However, if noticeis served to the adverse party (anon-ex parte hearing), and the adverse
party failsto appear, the judge may grant custody to the applicant. In Washoe County,
the judge may grant custody during temporary protection order hearings. In other
counties, with only justice courts and the justice of the peace to conduct such hearings, the
judtice of the peace lacksthejurisdiction to grant custody during ahearing for atemporary
protection order but has the authority to order what is necessary for the protection of the
child.

5.6.3 Purpose of the Order

The order notifiesthe adverse party of the consequences of violating the order. Further,
theorder expresdy statesthat violationsof theorder arecriminal, and canresult in arret,
fines, and community service. Also, theorder specificaly liststheactionstheadverse party
isprohibited from committing, such asthe distance to be kept from the applicant and the
children, and custody, visitation, and child support issues. Moreover, the protection order
provides explicit ordersto law enforcement pertaining to an officer’s duties and the
adverse party’ sresponsibilitiesand restrictions. Additionaly, the order provides asection
designating the date on which the order is transmitted to the state repository. See
Section 5.2.5 for a description of the state repository.

5.6.4 Scope of the Order

Both the TPO and the extended Order forms include sections in which ajudge may
provide for exceptions or additional provisions not specifically stated in the form.
Examplesof exceptionsor additional provisionsthat could beincluded in an order, to be
placedintheappropriate” exceptions’ paragraph, includes, for example, if achild suffers
from medica problemsand the court ordersthe adverse party to stay away from the child,
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except when the child visits the doctor, the order should state a specific time, date,
hospital, etc.

5.6.5 Transmission and Service of the Order

NRS 33.060 provides as follows:

1 By theend of the next businessday after theorder isissued, the court shal transmit
acopy of it to the appropriate law enforcement agency which hasjurisdiction over the
residence, school, child care facility or other provider of child care, or place of
employment of the applicant or minor child.

2. The court may order the appropriate law enforcement agency to:

@ Servethe adverse party persondly with the temporary order if it findsthat
such service is necessary to avoid any act of violence; and

(b) Filewith or mail to the clerk of the court proof of service by theend of the
next business day after service is made.

The gpplication for an extended order and the notice of the hearing thereon must be served
upon the adverse party pursuant to Nevada Rules of Civil Procedure.

3. A law enforcement agency shal enforce atemporary or extended order without
regard to the county in which the order was issued.

4, The clerk of the court shall issue to the applicant and the adverse party, without
any fee, acopy of the temporary or extended order.

5.6.6 Noticeto the Adverse Party

NRS 33.020(3) providesthat atemporary order may be granted with or without notice
to the adverse party. An extended order may be granted only after notice to the adverse
party and ahearing on the application. A hearing on an gpplication for an extended order
must be held within 45 days after the date on which the application for the extended order
isfiled.

57 FORM 3: DOMESTIC VIOLENCE ORDER FOR PROTECTION
INFORMATION SHEET

272



The applicant must fill out the protection order information sheet. The information the
applicant suppliesisnecessary for service of the order on the adverse party. Further, the
applicant must provide certain information for entry of the order into the statewide
repository, including: the applicant’ sname, date of birth, race and sex; the adverse party’s
name, date of birth, race, sex, socia security number, and rel ationship tothe applicant; and
answers to a number of specific questions.

5.8 FORM 4: ORDER FOR PROTECTION RETURN OF SERVICE

5.8.1 Return of Service

All protection orders must be served on the adverse party. The officer or other person
who serves a protection order must submit to the court afully completed return of service
form. Theform designatesthetype of order to be served, and the status of service upon
the adverse party. The officer or other person who servesthe order must certify that the
adverse party was personally served, and the time and location of service, or that the
officer or person serving the order attempted to serve the adverse party with notice of the
order, but was unsuccessful. If the order is served ordly, the officer or person serving the
order must certify that the adverse party wasinformed of the specific terms of the order,
the consequences of violating the order (arrest), the location of the court issuing the order,
and the hours when the applicant may obtain a copy of the order.

5.8.2 Service of Protection Order and Arrest for Violation

NRS 33.070 requires service of the order on the adverse party before he can be arrested
or held in contempt of court. In addition,

1 Every temporary or extended order must include a provision ordering any
law enforcement officer to arrest an adverse party if the officer has probable cause to
believe that the adverse party has violated any provision of the order.

2. If alaw enforcement officer cannot verify that the adverse party was
served with a copy of the application and order, he shall:

@ Inform the adverse party of the specific terms and conditions of the order;>

(b) Inform the adverse party that he now has notice of the provisions of the
order and that a violation of the order will result in his arrest; and

5The specific terms and conditions of the order will be available to law enforcement through the
central repository. See §5.2.5.

273



(© Inform the adverse party of thelocation of the court that issued the origina
order and the hours during which the adverse party may obtain acopy of
the order.

3. I nformati on concerning thetermsand conditionsof the order, thedateand
time of the notice provided to the adverse party, and the name and identifying number of
the officer who gavethe notice must be provided inwriting to the applicant, and the officer
must prepare and submit areport to the records section of the law enforcement agency.

5.8.3 When Service of the Protection Order Cannot Be Verified

If verification of service cannot be made, the officer(s) shall:

. Advise the adverse party of the specific terms of the order;

. Advisethe adverse party that he now has natice and afurther violaion will
result in arrest;

. Note the date, time, and officer’s name on the applicant’s copy of the
order when applicant is present;

. Prepare and submit areport, along withthe affidavit of service and copy

of the order, to the records section of the law enforcement agency.

59 FORM 5. ORDER FOR HEARING TO EXTEND, MODIFY OR
DISSOLVE THE ORDER FOR PROTECTION

59.1 Case-By-Case Anaysis

Depending on the unique circumstances of each domestic violence incident and the
resultant protection order, this stage of the protection order process may not materialize.
However, if the victim needs the court’s protection beyond the time granted in the
temporary protection order, or needs specific protections different from or in addition to
those provided in the order, or no longer needs protection from the adverse party, the
victim may moveto extend, modify or dissolvethe order for protection. The adverse party
also may moveto modify or dissolvethe protection order at any time. When either the
applicant or the adverse party requests an extension, modification or dissolution of the
temporary protection order, the judge will inquire into the reasons for such a request.

5.9.2 Hearing to Extend Order If Physical Harm Exists

If the victim presents evidence of physical harm, the court will hold an evidentiary hearing
to determine whether the 30 day temporary protection order should be extended. The
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order may be extended up to one year pursuant to NRS 33.080(3). If the hearing takes
place before adomestic violence commissioner or hearing master and the parties are
unhappy with the decision, they may object and obtain a hearing before the district court
judge.

510 FORM 6: NOTICE FOR HEARING TO EXTEND, MODIFY OR
DISSOLVE THE ORDER FOR PROTECTION

This stage of the proceedingsisthefirst timein the protection order process when the
adverse party may challenge the protection order by moving to dissolve or modify it.
Moreover, NRS 33.080(3) specificaly requiresthat the adverse party receive notice of
any hearing to extend, modify or dissolve the order for protection. In addition, the
applicant must attend the hearing for the order to be extended.

Depending on which party initiated the motion, the court servesthe adverse party or the
applicant with the Notice for Hearing to Extend, Modify or Dissolve the Order for
Protection. Notably, the language contained in both the order for the hearing and the
noticefor the hearing informsthe partiesthat the protection order will continuein effect
until the court conducts a hearing and issues afurther order. Additiondly, the language
appearing in both the order and notice of hearing instructsthe court to transmit theforms
to the central repository.

511 FORM 7: EXTENDED ORDER FOR PROTECTION AGAINST
DOMESTIC VIOLENCE

Inthefinal stage of the protection order process, thejudge reviewsthe particular facts of
the case, and then determineswhether to extend, modify or dissolvethe order. If thejudge
findsthat an extension of the protection order is necessary to protect the applicant and any
children, thejudgeissues an extended order for protection against domestic violence. The
order makes the same admonitionsto the adverse party asthosein its notification to them
regarding violationsof theinitial protection order. Also, theorder specifically statesthat
the adverse party received actud notice of the hearing, and liststhe actions the perpetrator
is prohibited from committing, smilar to the prohibitions found in the initia protection
order.

Theorder aso containsawarning: “ Possess on of afirearm or ammunition whilethisorder

isineffect may congtitute afelony under federal law punishable by afine of up to $250,000
and/or a prison sentence of up to ten (10) years.”
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5.11.1 Extension of aProtection Order

Following the hearing, the temporary protection order may be extended for aperiod of not
more than oneyear. Thereisno minimum time period for which the order must be
extended; an order may be extended for aslittle as one week. If the extended order is
issued by thejustice court and the adverse party objects, the adverse party hasthe option
of appeding the decision to thedistrict court. An appea does not affect the enforcement
of the order unless and until the appeal is successful.

5.11.2 What Warrants the Extension of a Temporary Protection Order

To extend atemporary protection order, it is sufficient for the applicant to show a
reasonable fear of the adverse party. At the hearing to extend atemporary protection
order, the applicant must convince the court that the extension of the protection order is
necessary for the gpplicant’ ssafety. Thejudgewill inquireinto thebasisfor thegpplicant’s
motion to extend the protection order. Itisnot necessary for the gpplicant to present an
entire case at the hearing to extend the order, but the applicant should be ableto provide
sufficient factsto prove allegations stated in the motion. For instance, an applicant may
assart fear of the adverse party. If the adverse party is present at the hearing and responds
with alack of knowledge about the reason for the applicant’ sfear, the gpplicant must be
prepared to testify about specific occasionsof the adverse party damaging property, or
about injuries sustained from the adverse party that required medical care.

Further, the gpplicant may present evidence of threats of domestic violence, harassment,
and phone calls, among other things. It isimportant for the applicant to file police reports
of any incidents of domestic violence or any eventsthat caused the applicant to befearful
of domestic violence after the court has issued atemporary order for protection. The
applicant should present the police reports as evidence at the hearing to extend the
protectionorder. Further, theapplicant should obtain notarized statementsfrom witnesses,
such asfamily, friends, and neighbors, and present such statementsto the court asfurther
evidence to convince the judge to extend the protection order. If thereisahistory of
domestic violence, the court will likely extend the protection order to ayear.

5.11.3 Procedure for Modification or Dissolution of a Protection Order

A protection order can be dissolved or modified only by motion, and the court may require
ahearing. Either the adverse party or the gpplicant may fileamotion to modify or dissolve
the protection order. Because a TPO is an order of the court, only the court has the
power to modify or dissolve the order prior to the expiration date stated in the order. In
addition, NRS 33.080(2) providesthat, after being served with a protection order, the
adverse party may fileamotion to request an expedited hearing to modify or dissolvethe
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order. Indl instancesin which modification or dissolution of a protection order is sought,
the order remainsin effect until the hearing, and the person requesting the hearing must
attend and present pertinent information to the court.

In Clark County, the Eighth Judicia Disgtrict Court will not allow an applicant to withdraw
an application for a TPO and will not dissolve or modify atemporary or extended
protection order without awritten motion and hearing. 1n Washoe County, their policy on
applicationsfor Temporary Protection Ordersisto alow the applicant to withdraw the
application or to request the Temporary Protection Order be dissolved. Thiscanbedone
at anytime and does not require acourt hearing. For Extended Ordersfor Protection, the
court requiresthat the Adverse Party have notice of the applicants intent to dissolve the
Extended Order, which may result in a hearing.

5.11.4 Typical Protection Order Modifications

Although the court may hold a separate hearing for the modification of atemporary or
extended order for protection, modifications to protection orders are often madein
conjunction with hearings to extend atemporary protection order. Some of the changes
made to protection orders are more in the nature of additionsto the order, rather than
modificationsof theexiging terms. Such additions or modificationsmay include provisons
concerning child support, and vigitation, maintenance, and reimbursement for medical bills
and property damage.

Thetypical modification may occur when ajudge issues an ex parte 30 day temporary
protection order and does not award viditation of the children to the adverse party because
the adverse party was not present. If, after theissuance of the temporary protection order,
the adverse party wishesto obtain visitation under the protection order, the adverse party
must make amotion to modify the order. Similarly, if the adverse party was evicted from
thefamily resdenceat an ex parte hearing, the adverse party may later moveto modify the
order, providing evidence that the applicant is not married to the adverse party, and has
no right to evict the adverse party from property belonging exclusvely tothe adverse party.

A judgea so may modify aprovision of the protection order specifying where the gpplicant
and the adverse party areto exchangetheir children. If the applicant’ sfamily member’s
residence s the pick-up location designated in the order, and the applicant’s family
member no longer wantsto be the pick-up location, either the applicant or the adverse
party may fileamotion to modify thelocation for the exchange of the children. Similarly,
if oneof the parties changesawork schedulethat affectsthetimeand placefor visitation
as set forth in the protection order, the party should use the modification process as a
vehicleto reach the other party without actually contacting the other party, inwhich case
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the judge will modify the terms of visitation on the order.

5.11.5 No Need to Modify

A modification of the protection order isnot alwaysnecessary. For instance, in the case
where the gpplicant changes awork or home address, the applicant may wish to modify
the addresses typed in the temporary protection order to ensure that the protection order
protects the applicant at the new address. However, it isnot necessary for the applicant
to move to modify the changed addresses on the protection order, because the
standardized protection order form instructs the adverse party to stay away from “any
other place that Applicant may reside”’ or “place of employment.”

5.11.6 Protection Order Dissolution

Except asnoted in 5.11.3 regarding Washoe County’ s procedure, acourt will grant an
applicant’ s request to dissolve the protection order, but the applicant must be present at
the dissolution hearing. The adverse party need not be present when the applicant isthe
movant. If theadverse party isthe movant, both the applicant and the adverse party must
be present at the hearing before the judge will dissolve the protection order. If the
adverse party seeksto dissolvethe protection order, the applicant must be served with
notice of the hearing to dissolvethe order. If the gpplicant isnot properly served, and the
applicant is not present at the hearing, the judge will not dissolve the protection order.

5.11.7 Grounds for Dissolution of a Protection Order

There are anumber of reasonsfor ajudge to order the dissolution of a protection order.
For instance, if the applicant contacts the adverse party through telephone calls, or the
applicant and the adverse party meet, the adverse party may use thisas an opportunity to
present such evidence to the judge and request the dissol ution of the protection order.
Adverse parties may use such contacts or other evidenceto provethat they are not violent
persons. Also, if the adverse party demonstrates that the applicant’ s allegationsin the
origina application arefase, the judge may dissolvethe protection order. For example,
the adverse party could offer evidence of an dibi proving that the adverse party was out
of town during the incidents aleged in the applicant’ s affidavit.

512 VIOLATION OF PROTECTION ORDERS

5.12.1 Pendltiesfor Violation of a Protection Order
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Violation of aprotection order isamisdemeanor crimina offense, punishable by up to x
monthsin jail and/or afine up to $1,000. If the adverse party violates the order, the
applicant should call the policeand report theincident immediately. Theadverseparty is
not subject to arrest, however, if the violation of the order involvesthe adverse party’ s
failureto pay child support or reimburse the applicant for damaged property or medical

expensesfor injuriessustained. Further, the gpplicant may move that the adverse party be
held in a contempt of court.
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5.12.2 Contempt of Court for Violation of a Protection Order

An applicant may request a hearing to find the adverse party in contempt of court for
violating a protection order.® The court will schedule a hearing in response to the
applicant’ sfiling of an affidavit alleging violations of aprotection order.” A finding of
contempt of court isamisdemeanor® and may result in afine, jail time or other sanctions
within the court’ s discretion.

To movefor an order holding the adverse party in contempt of court, the applicant must
attach an affidavit to amotion which detailsthe reasonswhy the adverse party should be
held in contempt of court. The gpplicant also must provide notice of the contempt hearing
to the adverse party, and be prepared to provide specific evidence a the hearing. Itisnot
necessary for the applicant to meet the standard of proof required for conviction of a
crime, even though the adverse party may be exposed totimeinjail. For example, if the
gpplicant failsto pay financia relief asingtructed inthe protection order, the court may hold
the adverse party in contempt, and order jail time of up to 25 days for each specific
violation of the protection order.

It isimportant for the applicant to recognize the power behind the contempt of court
sanction. If theadverse party failstofollow the protection order’ sno contact instructions,
any letters, phone calls, and even flowerswill result in violations of the protection order.
From the applicant’ s perspective, the contempt of court order enables the applicant to
prevent the adverse party from intimidating the gpplicant by violating the order. Whenthe
court holds the adverse party in contempt, the adverse party quickly learns that the
protection order is not just a piece of paper that can be ignored.

Applicants should be encouraged to be specific when filing alegations that the adverse
party has violated a protection order. Applicants should be advised to keep awritten
journal or diary of al instances of the adverse party’ s harassment or other violations
(including dates, times, and locations). Harassment through telephone calls may be
substantiated with answering machine tapes, caller ID, or call traces. Letters, faxesand
e-mail a'so may be used to substantiate the allegationsin the contempt motion. Witnesses
may submit notarized written statementsif they havefirsthand knowledge of the adverse
party’ s violation of a domestic violence protection order.

®0f course, if the adverse party is arrested for violating a protection order, a new crimina complaint
may be filed, as with any criminal arrest.

"See generally NEv.Rev.STAT.ANN. §22.030 (Michie 1999).

8NEv.Rev.STAT.ANN. §199.340 (Michie 1999).
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513 MUTUAL PROTECTION ORDERS

A mutua protection order isan order entered against both parties, requiring both parties
to abide by the respective conditions and orders imposed upon them. Nevada courts
cannot enter valid mutual protection orders unless both parties petition for protection.

In keeping with Nevadalaw, the Violence Against Women Act of 1994 does not afford
mutua protection ordersfull faith and credit, unlessthe following safeguards have been
satisfied:®

1. A petition articulating grounds for the issuance of such order was filed;
2. The person against whom the order was entered was served with notice of the
petition;

3. The person against whom the order was entered had an opportunity for ahearing
before a court; and

4, The court made specific findings that each party was entitled to such an order.
A violation of due process occurswhen mutual orders are entered against the applicant
without the adverse party’ sfiling a petition, presenting evidence of abuse, and obtaining a
court ruling that the applicant committed an offense of domestic violence.’°

5.14 SENTENCING

5.14.1 Mandatory Sentences and Sentence Enhancements

NRS 200.485(1)(a) mandates the following for thefirst offense within the immediately
preceding seven years, which is a misdemeanor:

. Imprisonment in the city or county jail or detention facility for not lessthan
two days, but not more than six months; and

°18 U.S.C. § 2265(c)(1)(2) (1994).
OCatherine F. Klein & Leslye E. Orloff, Providing Legal Protection for Battered Women: An
Analysis of State Satutes and Case Law, 21(4) HorsTRA L. Rev. 801, 1074-78 (1993).
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. Not less than 48 hours, but not more than 120 hours, of community
service; and

. A fine of not less than $200, but not more than $1,000.

NRS 88200.485(1)(b) and (c) mandate sentence enhancements based on prior
convictions of battery constituting domestic violence, as follows:

1. For the second offense within the immediately preceding seven years, the
perpetrator is guilty of a misdemeanor and must be sentenced to:

. Imprisonment in the city or county jail or detention facility for not lessthan
ten days, but not more than six months; and

. Not less than 100 hours, but not more than 200 hours, of community
service; and
. A fine of not less than $500, but not more than $1,000.

2. For the third and any subsequent offense within the immediately preceding seven
years, the perpetrator isguilty of acategory C felony and shall be punished as provided
in NRS 193.130.

In addition to any other penalty, if apersonisconvicted of abattery which constitutes
domestic violence pursuant to NRS 33.018, the perpetrator must attend counseling
sessionsand pay a$35.00 administrative fee per month. The convicted perpetrator aso
may be required to participate in adrug or alcohol abuse treatment program.

5.14.2 Sentencing Options

After adjudication, judges have additional sentencing options. Some sentencing options
focus on education, such as anger management and parenting classes, and other options
focus on substance abuse and addiction avareness. Asprovidedin NRS200.485(4), the
court may order a perpetrator to participate in and pay for a program of treatment for
abuse of acohol or drugsthat has been certified by the state. In addition, the court also
may order participation in such programs as Alcoholic Anonymous, Narcotics
Anonymous, and other smilar rehabilitation programs. Someperpetratorsmay participate
in “drug court,” which is available in Clark and Washoe Counties.

It isimportant to remember that while drugs and acohol may play arolein the domestic
violence cycle, ridding the perpetrator of a substance abuse problem does
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not automeatically rid the perpetrator of apropensty for violence. Drugsandacohol can
serve as excuses for domestic violence. Perpetrators aso can be violent for the same
reasons when they are sober.

5.14.3 Parole and Probation

The Nevada Division of Parole and Probation (the Division) becomesinvolved in any
domestic violence case involving a person who has crimina justice status as either a
probationer or parolee. Probationers serve suspended sentences and answer to the
authority of the court imposing the original sentence (the court of record) in any Stuations
involving subsequent violations of thelaw. In contrast, parolees answer to the authority of
the Nevada Parole Board for subsequent violations.

Probation may be one of the most effective sentencing options available for perpetrators
dueto the fact that when the perpetrator is properly monitored, the victim hasaleve of
protection and support after the disposition of the case before the court.™ Furthermore,
the Division can monitor the perpetrator’ s progress on the terms and conditions of the
probation (in Nevada, by requiring completion of aBatterer Intervention Program licensed
by the state). Given the nature of domestic violence, and its overtones of power and
control, probation supervisors should be cautioned to treat even minor infractions of the
termsand conditions of the probation agreement as seriousissues.? To assist the Division
inmonitoring compliance, the courts should not issue ordersit isnot prepared or will not
be ableto enforce, in light of the fact that perpetrators, as agroup, will tend to test the
limitsof their supervision.® Probation can beahighly effective sanction, provided that it
continues to hold the perpetrators accountable for their behavior.**

"See generally LINDA A. MCGUIRE, PROSECUTION OF DOMESTIC VIOLENCE IN [owA: A PROSECUTION
MANUAL (3 ed. 1998) at §3-26.

2|d. at §3-27.

Bd.

1d. (noting for example, the need to obtain releases for any treatment programs that the
perpetrator is attending and making clear to the perpetrator that no excuses for absences will be
tolerated).
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5.15 RESOURCES

U.S. ATTORNEY’S OFFICE
(702) 388-6336

ADMINISTRATIVE OFFICE OF THE COURTS-SUPREME COURT OF NEVADA
(775) 684-1700

EIGHTH JUDICIAL DISTRICT COURT/FAMILY DIVISION
601 North Pecos Road, Third Floor

Las Vegas, NV 89101-2408

(702) 455-4624

DOMESTIC VIOLENCE PREVENTION COUNCIL
Statewide Domestic Violence Task Force

(775) 684-1100 ( in Carson City)

(702) 486-3420 (in Las Vegas)

SOUTHERN NEVADA DOMESTIC VIOLENCE TASK FORCE
(702) 229-6201

WASHOE COUNTY DOMESTIC VIOLENCE TASK FORCE
(775) 334-2050

NEVADA NETWORK AGAINST DOMESTIC VIOLENCE
100 W. Grove Street Suite 315

Reno, NV 89509

(775) 1115

1-800- 230-1955

NATIONAL RESOURCE CENTER ON DOMESTIC VIOLENCE
1-800 537-2238
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RESOURCE CENTER ON
DOMESTIC VIOLENCE:

CHILD PROTECTION/CUSTODY
1-800 527-3223

NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES
The Family Violence Department

P.O. Box 8970

Reno, NV 89507

(800) 527-3223

WEBSITE FOR VIOLENCE AGAINST WOMEN OFFICE
U.S. DEPARTMENT OF JUSTICE
www.usdoj.gov/vawo

ASSISTANCE FOR TRIBAL COURT ORDERS
American Indian Law Center, Inc.

(505) 277-5462

Northern Plains Tribal Judicial Institute

(701) 777-6176
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6.1 INTRODUCTION

Given the prevaence of domestic violencein our society, lawyersin most areas of private
practice have had or will have a client who isavictim or a perpetrator of domestic
violence, dthough thelawyer may not know it. Victimsaregenerally reluctant to open up,
even though they may need legal representation. Perpetrators may bein denial or too
embarrassed even to seek the advice of their lawyers, particularly if the perpetrator isa
colleague or other professiona. Thechildren of clientswho may be perpetratorshaveno
voice of their own, unlesslawyerslisten. Thus, to best servetheinterestsof all of their
clients, lawyersmust educate themsel ves about domestic violence. Thischapter isjusta
beginning. Civil practitionersalso should familiarizethemsda veswith the other chaptersin
thisManual; in particular, Chapter One and its exploration of the many facets of domestic
violence, Chapter Two' streatment of gpplicablelawsand jurisdictional issues, Chapter
Five sdetailed explanation of varioustypes of protection orders available under Nevada
law and the protection order process, and the Bibliography.

6.2 IDENTIFYING AND ADDRESSING DOMESTICVIOLENCE INLAW
OFFICE PRACTICE

6.2.1 Client Screening Guidelines*

Recognizing which clients are victims of domestic violence and which clients are
perpetrators can be crucia to alawyer’ s effectiveness, regardless of the nature of the
lawyer’spractice. Unlessalawyer isidentified asadomestic violence specidist, few
clientswill identify themselves asvictims or perpetrators of domestic violence. Thus,
regular screening protocols to identify domestic violence issues are essential. The
American Bar Association Commission on Domestic Violence (ABA Commission)
recommends screening dl clients becauseit isso difficult to independently identify whois
likely to be a perpetrator or avictim of domestic violence.

The ABA Commission adviseslawyersto ask direct questions about domestic violence
inthe home, but without forcing victimstodiscloseinformation they arereluctant to divulge.
If aclient reved s domestic violence problems, the lavyer must decide whether to take on
the representation or refer the client to aprofessiona who speciaizesin domestic violence
work. However, any lawyer who learns that a client is being subjected to domestic
violence should conduct safety planning with the client

! Adapted from Roberta A. Valente, American Bar Association Commission on Domestic Violence,
Chapter Two: The Client - Screening Guidelines, in THE IMPACT OF DOMESTIC VIOLENCE ON Y OUR
LEGAL PrRACTICE: A LAWYER' SHANDBOOK 2-110 2-6 (1996).
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before leaving the office, whether the lawyer representsthe client in the domestic violence
matter or not. Following is achecklist of screening questions.

Screening Checklist

. Screen all clients for domestic violence during the intake interview.

. Determine whether the client has experienced the foll owing because of aspouse
or partner’s actions:

. physical or emotional abuse of client or children

. fear

. excessive criticism

. difficulty taking medication needed or seeking medical help
. injury to pets or destruction of personal effects

. constant phone calls to check up on victim at work or home

. difficulty maintaining rel ationshipswith othersor being trgpped in the house
. difficulty finding or keeping ajob or going to school

. financial deprivation or abuse
. forced sex
. attack or threat involving use of weapons
. injurious effects of spouse or partner’s abuse of drugs or alcohol
. Don't assumethat a client experiencing or perpetrating domestic violencefitsa

stereotype; rather, determine whether the warning signs of abuse exist.

. Be aware that clientswill not automatically volunteer information about their
experiences.
. If the client declines to discuss domestic violence, let the client know:
. Y ou are concerned about the client’ s safety
. Y ou are ready to talk about the client’ s domestic violence experiences
. Domestic violence can harm the client’s children
. Domestic violence isacrime
. You will assist the client in finding the non-legal service referrals needed
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. Be alert for the following signs that domestic violence is occurring:
. Dominating, intimidating, terrifying, rule-making, stalking, harassng, and
injurious behavior to control and manipulate the actions and responses of
spouses or partners and sometimes children

. Severe, recurring or life-threatening abuse, for example, repested bruises,
broken bones, and physical attacks or threats with weapons

. Saps, pushes, shoves, emotiona and financia abuse, fa seimprisonment,
and any other behavior used to control and coerce the other spouse or
partner

. Degrading and humiliating behavior

. Use of the legal system to punish a partner or spouse or attempts to
control client-lawyer appointments and communications

. Constant phone calls to client from spouse or partner at work or home
. Isolation of client from relatives, friends, co-workers, or neighbors

6.2.2 Client Interviewing and Safety Planning?

Interviewing aperpetrator or victim of domestic violence can bechdlenging. Perpetrators
often deny or minimizetheir role, and abused women often havedifficulty talkingwith a
lawyer about such intimate matters. Lawyers need to be familiar with interviewing
srategiesthat will yield accuratefacts. To discover thosefacts, they need to be prepared
to ask specific questionsabout al aspectsof the abuse— itsphysical, sexud, psychologica
and economic dimensions. Lawyersaso must asss clientswho arevictims of domestic
abusein preparing asafety plan. The danger of violence, in particular the risk of deeth,
escalates when victims attempt to leave their perpetrators.® The following checklist

2 Adapted from Fredrica L. Lehrman, American Bar Association Commission on Domestic
Violence, Chapter Two: The Client - Client Interview, in THE IMPACT OF DOMESTIC VIOLENCE IN
YOUR LEGAL PRACTICE: A LAWYER' S HANDBOOK 2-7 to 2-10 (1996), and Deborah M. Goelman,
American Bar Association Commission on Domestic Violence, Chapter Two: The Client - Safety
Planning, in THE IMPACT OF DOMESTIC VIOLENCE IN YOUR LEGAL PRACTICE: A LAWYER'S
HANDBOOK 2-11 to 2-16 (1996).

3 Goelman, supra note 2, at 2-11, citing Ronet Bachman & LindaE. Saltzman, U.S. DEP' T OF
JusTice, NAT'L CRIME VICTIMIZATION SURVEY, VIOLENCE AGAINST WOMEN: ESTIMATES FROM THE
REDESIGNED SURVEY 1, 4 (1995) (nearly 30 percent of all female homicide victims are killed by their
current or former husbands or boyfriends, and the rate of intimate violence against women
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combinesinterviewing and safety planning itemsthat every lawyer should cover when
interviewing a client who has experienced domestic abuse.

Interviewing and Safety Planning Checklist

. Assure the client that communications are confidential
. Express belief in client and validation of client’s experiences
. Ask smple, direct questions and obtain detailed answers

. Avoid legal terms

. Accept no excuses for violent acts
. Preserve all evidence
. Assess the level of danger and prepare a safety plan
. Take safety precautions when calling or writing client
. Call the policeif client isin danger and confirm that a non-responsive
client is safe
. Assessthe perpetrator’ slethality and hel p client gointo hiding if necessary
. Take precautions with the perpetrator’ s family members
. Advise client to:
. Make the home as safe as possible and go to a safe place if necessary
. Take the children if the victim must leave the home
. Develop an escape route and a safety plan for the family
. Keep abag packed and hidden in case flight becomes necessary
. K eep extra copies of protection orders at home and work
. Tell the neighbors and co-workers of the perpetrator’ s identity
. Enroll in areliable self-defense course
. Alter routines and trade cars with afriend or relative
. Travel to and from work with another person
. Keep addresses and telephone numbers confidential

separated from their husbands was 25 times greater than that for married women).
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. Screen in-coming calls and keep adiary

. When attending court proceedings.
. Arriveat court before client or advise client to wait near asecurity guard
. Position self between the perpetrator and client and do not permit the
perpetrator to speak to client
. Make certain that client is safe when exiting the courthouse

6.2.3 Planning for Separation or Divorce®

As noted above, the danger of domestic violence often escal ates during separation or
divorce because of thethreat to the perpetrator’ s control over thevictim. Lawyersand
advocatesfor domestic violence victims should take immediate steps to secure short term
legal protection for their clients and their clients' children. The ABA Commission
recommends the following short-term legal protections:

1. Custody: Child custody isavery volatile areainthe context of domestic violence
Therefore, the victim should obtain sole custody as soon as possible to diminish or
eliminate the necessity of any continued contact between the parties. Also, the contact
between the parties should be minimized if partiesarrange for time-sharing. A neutral
pick-up and drop-off placefor the childrenis preferableto the residence of either party.
If necessary for the children’ s safety, supervised vidtation should be arranged. Go through
the following checklist to ensure that the child’ s best interests are advanced:

. Eva uate the extent to which any child subject to acustody or visitation
action is exposed to violence or isavictim

. Be prepared to describe the pattern of violence, including injuries and
other effects of the violence

. Devel op explicit recommendationsfor protectionsin aproposed custody
order

4 Adapted from Marna S. Tucker, American Bar Association Commission on Domestic Violence,
Chapter Four: Civil Matters - Separation and Divorce: Property and Financial Settlements and
Court Awards, in THE IMPACT OF DOMESTIC VIOLENCE IN YOUR LEGAL PRACTICE: A LAWYER'S
HANDBOOK 4-9 to 4-16 (1996), and Barbara J. Hart & Meredith Hoffman, American Bar Association
Commission on Domestic Violence, Chapter Five: The Best Interest of the Child - Child Custody,
in THE IMPACT OF DOMESTIC VIOLENCE IN YOUR LEGAL PRACTICE: A LAWYER'SHANDBOOK 5-1 to 5-
6 (1996).

SSaunders, Daniel G., Child Custody Decisions in Families Experiencing Woman Abuse, 39

SociAL WoRk 51, 53 (1994) (noting that custody proceedings frequently become a vehicle whereby
perpetrators of domestic violence attempt to extend or maintain their control and authority over
abused partners during and after separation); Hart, Barbara J. Family Violence and Custody
Orders, 43(4) Juv. & FaM. CT. J. 29, 33-34 (1992) (same).
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. Fully inform custody eval uators, mediators, counsd for children, and the
court about the domestic violence and the need for provisions within
custody and visitation awards to safeguard against future abuse

. I ntroduce evidence of domestic violencein custody proceedings, and be
certainthat the court adequately eval uatestheimpact of domestic violence
in creating an award

. Ensure that custody orders articul ate specific rights, restrictions, and
responsibilities to enhance enforcement and safeguard the vulnerable
. Make certain that custody and visitation arrangements minimize the

children’ s exposure to future violence and help the children recover from
prior domestic violence

2. Child and Spousal Support: Payments from the perpetrator’ s account to the
victim’'s account should be made by direct deposit and/or electronic transfers. If the
perpetrator defaults, the victim may seek wage withholding. Include costs of current or
futurecounsdlingandtherapy, medica trestments, rel ocati on expenses, emergency housing
expenses, extraordinary medical costs, and replacement of damaged possessions.

3. Marital Home: Obtain exclusive useand possession of themarital home. Change
the locks and secure other possible points of entry.

4, Hedth Insurance Coverage: Seek adirect relationship between the hedth insurer
and the victim so that the perpetrator cannot threaten to cancel the insurance.

5. Counselingfor the Perpetrator: Obtain required counseling for the perpetrator,
particularly if the partieshave childrenin common. Providefor victim notification whenthe
counseling program or the perpetrator’ s participation terminates.

6. Lega Fees. Seek an agreement that the perpetrator will pay thevictim’ sattorneys
fees and court costs for the duration of the litigation.

7. Disspation of Marital Assets: Seek an agreement that the partieswill not dissipate
marital assets until further agreement.

8. Contact or Harassment by the Perpetrator: Seek an agreement that the perpetrator
will refrainfrom contacting or harassing thevictim and, if necessary, obtain acourt order
prohibiting contact.
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6.3 NEVADA LAW - ORDERS PENDING DIVORCE

6.3.1 Ordersfor Support and Costs of Suit

Section 125.040 of the Nevada Revised Statutes governsthe court’ sissuance of orders
for support and costs of suit during the pendency of divorce proceedings. The purpose
of NRS 125.040isto act asan equdlizer, creating for thewifethefinancia possibility of
getting her day in court. Through the orders authorized by Section 125.040, the wifeis
enabled to afford her appearancein court on an equal basiswith her husband, without
destroying her financial position.® Although ordersgranting allowances for past expenses
and services are permitted in some cases, it isthe general rulethat allowances pending
divorce can only be made for future expenses and not expenses previously incurred.’

It isimportant to note that the district court’ sorder providing temporary support during the
pendency of divorce proceedingsiscompletely separatefrom the perpetrator’ sobligation
to pay thevictim after the divorce pursuant to apremarital agreement if one exists between
theparties?® Itiswithinthejudge s discretion to order temporary support and costsfor
the party in need of such support while adivorce action is pending. Such support often
providesfor living expenses, child support, and money to enable the party in need to
pursue or defend the divorce action. The

®Braddock v. Braddock, 91 Nev. 735, 742, 542 P.2d 1060 (1975).

"Leeming v. Leeming, 87 Nev. 530, 490 P.2d 342 (1971), citing Metcalfe v. Second Judicial Dist.
Court, 51 Nev. 253, 274 P. 5 (1929).

8Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996).
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party filing the motion for fees and allowances, temporary spousa support, child support,
or exclusive possession of acommunity residence, for example, must file an affidavit of
financial condition.®

6.3.2 Temporary Restraining Orders Regarding Residence'®

Inthe context of adomestic violence matter, if both partiesliveinthecommunity residence
or if the other party has sole possession of the residence, a motion for immediate
temporary exclusive possession of the homeor a preliminary injunction requesting such
relief cannot be considered until the other party has received notice. A motion for
immediatetemporary exclusive possession of acommunity residence must be supported
by an affidavit based on personal knowledge and detailed facts. The court will consider
amotion for an ex parterestraining order if the other party isnot living in the community
residence at thetime of the request for exclusive possession of theresdence. Themotion
for an ex parte restraining order also must be supported by notice and an affidavit based
on persona knowledge and setting forth detailed facts.

Although ex parte motionsfor restraining orders granting temporary exclusive possesson
of the residence are usually not granted where both parties live in the residence, ajudge
or master may grant such an order in a case of extreme emergency. An ex party order
cannot be requested if the residence isthe other party’ s usual place of residence and the
property or interest therein is the separate property of the other party. Under these
circumstances, the party required to leave the resdence where he or sheisresiding must
be given at least 12 hours from the service of the order to remove hisor her apparel and
personal belongings.

6.3.3 Child Custody

Themost important themein child custody proceedingsisfor the court to ensurethat the
best interests of the child remain the center of the court’s focus at all stages of the
proceedings. A variety of factors contribute to the court’ s decision of what isin the best
interests of the child. When the court decides the best interests of the child in cases
involving domestic violence, it isimportant to note that the court rebuttably presumesthat
itisnot inthe child’ sbest interest to award the perpetrator of domestic violence sole or
joint custody.

In determining thebest interests of the child, NRS 125.480 requiresthe court to consider,

SNEv.Rev.STAT.ANN., Rules of the District Courts of Nevada; Rules of Practice for the 8th Judicial
District Court of Nevada, Rule 5.32; Nev.Rev.STAT.ANN., Rule 6(d).
9d., Rule5.21
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among other things:

. Thewishesof thechildif the childisof sufficient ageand capacity toform
an intelligent preference asto his custody;

. Any nomination by a parent or a guardian for the child; and

. Whether either parent or any other person seeking custody has engaged
inan act of domestic violence againg the child, aparent of the child or any
other person residing with the child.

When domestic violenceisaleged against a person seeking custody of achild, the court
generdly conductsan evidentiary hearing to determinewhether an act of domestic violence
has occurred. Such adetermination creates a rebuttable presumption that sole or joint
custody of the child by the perpetrator of the domestic violenceisnot in the best interest
of thechild. If the court determinesthat both parties have engaged in acts of domestic
violence, it must then determine which person was the primary physical aggressor, if
possible. If the court can determinewhich party isthe primary physical aggressor, the
presumption created applies only to the party determined by the court to be the primary
physical aggressor.

In Clark County, it israrefor ajudgeto grant custody to the applicant during an ex parte
hearing. However, if noticeis served to the adverse party (anon-ex parte hearing), and
the adverse party failsto gppear, the judge may grant custody to the gpplicant. 1n Washoe
County, thejudge may grant custody during temporary protection order hearings. In other
counties, with only justice courts and the justice of the peace to conduct such hearings, the
judtice of the peace lacksthejurisdiction to grant custody during ahearing for atemporary
protection order.

In addition, NRS 432B.157 creates a safeguard for children in situations of domestic
violence by upholding the rebuttable presumption that when aviolent parent seeks sole or
joint custody of hischild, itisnot in the best interests of the child. This safeguard reflects
Nevada's efforts to protect the best interests of the child.

6.3.4 Mediation of Cases Involving Child Custody or Visitation

NRS3.475 establishesamandatory mediation program for casesinvolving child custody
or vigtation. However, NRS 3.475 (2) providesthat the program must authorize the court
to exclude a case for good cause shown, including, but not limited to, a showing that:

1. Thereisahistory of child abuse or domestic violence by one of the parties;

2. The parties are currently participating in private mediation; or
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3. One of the parties resides outside the jurisdiction of the court.
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6.3.5 Abduction and Interstate Enforcement

Every court order regarding child custody must contain the following language pursuant to
NRS 125.510(6) and the terms of the Hague Convention, as made applicable by NRS
125.510(7):*

The abduction, concealment or detention of achild in violation of this
order is punishable as a category D felony as provided in NRS 193.130.
NRS 200.359 providesthat every person having alimited right of custody
toachild or any parent having no right of custody to the child who willfully
detains, conceals or removesthe child from aparent, guardian or other
person having lawful custody or aright of vistation of the childin violation
of an order of thiscourt, or removesthe child from thejurisdiction of the
court without the consent of either the court or al personswho have the
right to custody or visitation is subject to being punished for acategory D
felony as provided in NRS 193.130.

Lawyersrepresenting custodial parentswho have protection orders need to ensure that
courtsin other jurisdictions act to protect the safety and welfare of their children. If the
enforcing state court has jurisdiction over custody matters, and

. The protection order containscustody or visitation provisionsand complieswith
the Parental Kidnapping Prevention Act (PKPA) and theissuing state’ sUniform
Child Custody Jurisdiction Act (UCCJA) or Uniform Child Custody Jurisdiction
and Enforcement Act (UCCJEA) provisions, the court should enforce the
protection order.

. The protection order is silent on custody or visitation, the court should accept
emergency jurisdiction if permitted by its state UCCJA / UCCJIEA provisonsand
proceed pursuant to those provisions.

. The protection order containscustody or visitation provisionsand complieswith
the PKPA and UCCJA / UCCJEA, and the petitioner seeks modification based
onachangeof circumstances, the court should accept emergency jurisdiction if
permitted by its UCCJA / UCCJEA provisions and proceed pursuant to those
provisions.

“NEev.Rev.STAT.ANN. §125.510(7) (Michie 1999) makes the terms of the Hague Convention of
October 25, 1980, adopted by the 14th Session of the Hague Convention on Private International
Law, applicableto the parties.
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If the enforcing court does not have jurisdiction over custody matters, the judge should act
to protect the children and refer the custody and visitation issuesto the gppropriate State
court for disposition.

6.4 |INDIAN CHILDREN

Unlike other children, Indian children are not within the exclusve origind jurisdiction of the
State digtrict court, asrecognized in NRS 432B.410.% Instead, jurisdiction over Indian
children isamatter of federal law. Pursuant to the Indian Child Welfare Act of 1978
(ICWA), 25 U.S.C. §81911(a), child custody proceedingsinvolving an Indian child who
resdesor isdomiciled within an Indian reservation arewithin the exclusivejurisdiction of
the Indian tribe.  Subsection (b) of Section 1911 provides for concurrent but
presumptively tribal jurisdiction when the Indian child is not domiciled within the
reservation.

Under NRS 432B.425, a the beginning of any proceedingsinvolving the protection of an
Indian child, the court must:

C Notify the child’ stribe in writing in the manner prescribed by ICWA,;
C Trander the proceedingsto the Indian child' stribein accordance with ICWA; and

C If the tribe declines jurisdiction, exercise its jurisdiction as provided in ICWA.

Further, NRS 432B.465 appliesfull faith and credit to thejudicia proceedings of Indian
tribes:

“ Each court in this state which exercises jurisdiction pursuant to this chapter inacase
involving an Indian child shal givefull faith and credit to the judicia proceedings of an
Indian tribe to the same extent that the Indian tribe givesfull faith and credit to thejudicid
proceedings of the courts of this state.”

12 Section 432B.410 states: “Except if the child involved is subject to the jurisdiction of an Indian
tribe pursuant to the Indian Child Welfare Act, the court has exclusive original jurisdiction in
proceedings concerning any child living or found within the county who is a child in need of
protection or may be a child in need of protection.”
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6.5 RESOURCES:

Domestic Violence Commissioner
Eighth Judicial District Court
Family Division

601 N. Pecos

LasVegas, NV 89101-2408

(702) 455-2434

Temporary Protection Order Office

Eighth Judicial District Court - Family Division
601 N. Pecos

Las Vegas, NV 89101-2408

(702) 455-3400

Clark County Lega Services Program, Inc.
Children’s Law Project

701 Bridger, Suite 100

LasVegas, NV 89101

(702) 386-1070

National Council of Juvenile and
Family Court Judges

P.O. Box 8970

Reno, Nevada 89507
1-800-527-3223

(702) 784-6295 / Fax (702) 784-6628

RESOURCE CENTER ON DOMESTIC VIOLENCE

CHILD PROTECTION / CUSTODY

(800) 527-3223

FAX: (702) 784-6160

Speciaizesin child protection and custody within the context of domestic violence.

FAMILY & CHILD TREATMENT of SOUTHERN NEVADA (FACT)
4800 W. Charleston Blvd.

LasVegas, NV 89146

(702) 258-5855

E-Mail: fact4800@vegas.infi.net.
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CHAPTER 7

VICTIM SERVICES

This chapter contains the following:
7.1  INTRODUCTION

7.2  STATEWIDE AND NATIONAL DOMESTIC VIOLENCE
HOTLINE NUMBERS AND PRIMARY STATEWIDE
RESOURCES

7.3  BRIEF DESCRIPTIONS OF PROGRAMS INCLUDED IN THIS
CHAPTER

7.4  LIST OF RESOURCES AND PROGRAMSIN NEVADA BY
COUNTY OR JURISDICTION INCLUDING

Shelter Programs and Services Provided
Child Protective Service Providers
CASA Programs

Certified Batterers' Treatment Programs
Family Resource Centers

7.5 AN INNOVATIVE PROGRAM IN CLARK COUNTY WORTH
NOTING

76  STATE DOMESTIC VIOLENCE RESOURCES
7.7  NATIONAL DOMESTIC VIOLENCE RESOURCES

7.8 ACKNOWLEDGMENTS
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7.1 INTRODUCTION

Theavailability of victim support servicesin Nevadavaries greatly from county to county.
This Chapter outlines specific services offered by each County. However, thereisa 24
hour hotlinethat providesinformation and referrd to anyonein the State. It is operated by
the Nevada Network Against Domestic Violence, anon-profit organization made up of
many, but not all, of the programsthat provide victim servicesin Nevada. The hotline
makesreferrasto dl programsin Nevada. A nationd domestic violence hotline provides
information and referrd servicesfor every state. Thefollowing numbersareagood staring
point for victim service resources.

7.2  STATEWIDE AND NATIONAL DOMESTIC VIOLENCE HOTLINE
NUMBERSAND PRIMARY STATEWIDE RESOURCES

NEVADA DOMESTIC VIOLENCE HOTLINE
1-800 500-1556

NEVADA STATEWIDE CHILD ABUSE HOTLINE
1-800-992-5757

NATIONAL DOMESTIC VIOLENCE HOTLINE
1-800-799-SAFE (7233)

NEVADA NETWORK AGAINST DOMESTIC VIOLENCE (NNADV)
100 W. Grove Street Suite 315
Reno, NV 89509
(775) 828-1115
1 800 230-1955
NNADV provides an extensvelist of publications and brochures on domestic violence
(See Appendix H)

Domestic Violence Ombudsman
Office of the Attorney General
1325 Airmotive Way Suite 340
Reno, Nevada 89502
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(775) 688-1846
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ASSISTANCE TO VICTIMSOF VIOLENT CRIME

Victims of violent crime who are physically injured may qualify for medical and
counseling compensation from the State of Nevadaunder NRS 217. Applicationsfor
this service must be received within one year of the commission of the crime.
For information, call:

Victims of Crime Compensation Program - (702) 486-2740

7.3 BRIEF DESCRIPTIONS OF PROGRAMSINCLUDED IN THIS
CHAPTER

Note: Because programs and contact information are subject to change, it is
recommended that the reader check directly with the resource to determineif the
information in this Manual is still current.

Domestic Violence Advocacy Programs:

Refers to programs recognized by the Nevada Network Against Domestic Violence.
These programs are not-for-profit organizations that usually provide shelter or referrals
to shelter services, counseling, assistance obtaining temporary protection orders, and

advocacy.

Court/Victim Advocacy/TPO Assistance Programs

Some courts, district and city attorney offices, and police departments provide an
advocate to assist the victim in completing the paperwork to apply for a Temporary
Restraining Order. Oftentimes these advocates are staff or volunteers from the local
shelters. In other instances they are employees of the government entity. Washoe and
Clark Counties have the most extensive programs.

Protective Service Programs

Child Protective Services. Either the County or State investigates and protects
children who are the victims of child abuse and neglect. Other than in Clark and
Washoe Counties, child protective service is provided by the State of Nevada Division
of Child and Family Services, adivision of the Department of Human Services.

Senior Protective Services. The Nevada State welfare officesin each part of the

State investigates abuse, neglect and exploitation of seniors, except in Clark County
where senior protective servicesis provided by Clark County Social Service.
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Nevada State Welfare
(the State Operator 1-800-992-0900 will connect anyone in the State to the Nevada
State Welfare Office in Carson City)
(775) 687-4770

Clark County Social Service
Senior Protective Service
(702) 455-8687 or 455-4291 (metropolitan Clark County)
In rural Clark County 1-800-492-3177

The Division of Aging Services
1-800-243-3638
(providesinformation and referral to seniors throughout the State)

Child Advocacy Programs

CASA (Court Appointed Special Advocates) provides trained volunteer advocates to
preserve and protect the rights and interests of children involved in all aspects of the
Family Court system. The focus of the CASA program statewide is permanency
planning for abused and neglected children who fall under NRS 432(B). CASA
programs are provided in Clark, Washoe, Lyon and Douglas Counties and in Carson
City. The services offered varies in each location.

The Children’s Attorney Project in Clark County provides attorney representation
for children and handles some domestic violence cases. The contact information is as
follows:

Children’s Attorney Project
Clark County Legal Services
(702) 386-1070

Certified Batterers Treatment Programs
Nevada Administrative Code 228 outlines the criteria of standards and regulations for
Batterer’ s treatment programs to be certified. These regulations have recently been
amended and integrated the standards. The revised NAC 228 was effective August 1,
2000. Battererstreatment programs are certified by a Statewide Certification
Committee. The certified programs listed in this manual were certified as of March 16,
2000. For more information on the certification process, the most up-to-date list or an
application for program certification contact:

Chair
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Batterers Treatment Certification Committee
(702) 877-0133

Family Resource Centers

Established by the 1995 Nevada Legislature, Family Resource Centers have been
established in communitiesthroughout Nevada. Steff at these centershave beentrained in
the dynamics of domestic violence and can offer limited assistance, especially in areas
where domestic violence resources are sparse.

Family Resource Centers
Statewide Coordinator
(702) 486-3530

74  LIST OF RESOURCESAND PROGRAMSIN NEVADA BY
COUNTY OR JURISDICTION

CARSON CITY

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Advocatesto End Domestic Violence Office Hours Mon-Fri 8:30-4:00 p.m.
32 Sierra 24 hrs Crisisline Yes
P.O. Box 2529 Shelter Services Yes
Carson City, NV 89775 Number of beds 37
Length of stay 5 months
Support Groups Yes
Hotline (775) 883-7654 Emergency Motels  Yesfor men
Phone (775) 883-7654 Transportation'Y es
Fax (775) 883-0364 Transitional Housing Yes

Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Provided through Advocates to End Domestic Violence

Child Protective Service Agency
Carson City Field Office

1572 East College Parkway, Suite 161
Carson City, NV 89703

(775) 687-4943

Fax: (775) 687-4903
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CASA

(Primarily serves children involved in dependency NRS 432(B) cases)
Director of CASA

Public Safety Building

885 E. Musser, Suite 3005

Carson City, NV 89701

(775) 882-6776

Certified Batterers Treatment Programs
CARSON PROFESSIONAL GROUP

407 N. Walsh

Carson City, NV 89701

COMMUNITY COUNSELING OF NORTHERN NEVADA
205 S. Pratt Ave.

Carson City, NV 89107

(775) 882-3945

Fax: (775) 882-6126

NEXT STEP ADVOCATES
P.O. Box 2529
Carson City, NV 89107

BEHAVIORAL HEALTH SERVICES:. CARSON-TAHOE HOSPITAL
(Conditionally Certified)

1177 N. Division Street, Suite 1

Carson City, NV 89703

(775) 885-4774

Fax: (775) 841-0304

Family Resour ce Center

RON WOOD FAMILY RESOURCE CENTER
637 South Stewart, #D

Carson City, NV 89701

(775) 884-2269
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CHURCHILL COUNTY

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Domestic Violence I ntervention, Inc. Office Hours Mon-Fri 8:30am-4:00 pm
P.O. Box 2231 24 hrs Crisisline Yes
Falon, NV 89407 Shelter Services Yes
Number of beds 3 families
Length of stay 3 months
Hotline (775) 423-1313 Support Groups Yes
Phone (775) 423-1313 Emergency Motels  Yes
Fax (775) 423-9699 Transportation Yes
Transitional Housing Yes
Legal Advocacy

Languages Spoken  Spanish & Filipino

Court/Victim Advocacy/TPO Assistance Programs
Domestic Violence Intervention, Inc.

Child Protective Service Agency
FALLON FIELD OFFICE

1735 Kaiser Street

Fallon, NV 89406-3108

(775) 423-8566

Fax: (775) 423-4800

CASA
Unavailable

Certified Batterers Treatment Programs

CHURCHILL COUNCIL - NEW FRONTIER DOMESTIC VIOLENCE
TREATMENT PROGRAM

165 N. Carson Street

Fallon, NV 89406

(775) 423-1412
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Family Resour ce Center

CHURCHILL COUNTY SCHOOL DISTRICT
690 South Maine Street

Fallon, NV 89406

(775) 428-2600

CLARK COUNTY

Boulder City

DOMESTIC VIOLENCE ADVOCACY PROGRAMS
Court/Victim Advocacy/TPO Assistance Programs

Safe Nest/Temporary Assistance for Domestic Crises

509 Avenue G

Boulder City, NV 89005

(702) 293-7836

Provides Advocacy, Counseling, TPO assistance through the Boulder City Police
Department. Note: No shelter facilitiesareavailablein Boulder City. However, Safe Nest
provides shelter services through their Las Vegas facilities.

PROTECTIVE SERVICES

SENIOR PROTECTIVE SERVICES
CLARK COUNTY SOCIAL SERVICE
3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291

Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

LasVegas, NV 89101

Child Abuse Hotline (702) 399-0081
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CASA

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION

CASA Office

Program Manager

601 N. Pecos

LasVegas, NV 89155

(702) 455-4306

Certified Batterers Treatment Programs

Safe Nest/Temporary Assistance for Domestic Crisis
509 Avenue G

Boulder City, NV 89005

(702) 293-7836

Family Resource Centers
See Henderson or Las Vegas
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Hender son

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Safe House Office Hours Mon-Wed 8:00am-9:00pm
18 Sunrise Drive, Building G-S#1 Thurs-Fri 8:00am-5:00pm
Henderson, NV 89014 Sat 8:00am - 12:00pm

24 hrsCrisisline Yes
Hotline (702) 564-3227 Shelter Services Yes
Phone (702) 451-4203 Number of beds 45
Fax (702) 451-4302 Length of stay 45 days

Support Groups Yes
Emergency Motels  Yes
Transportation'Y es
Transitional Housing Yes
Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs

HENDERSON CITY ATTORNEY’S OFFICE

243 Water Street

Henderson, NV 89015

(702) 565-2184, ext. 5

Provides specidized advocacy for victimsof domestic violence or battery occurringwithin
the City of Henderson. The Advocates can assist victimsif they receive asubpoenato
gppear asawitnessin aCity of Henderson Municipa Court case, or if they have questions
regarding a pending case in the City of Henderson.

Monday through Thursday, 8:00 am. to 5:00 p.m.

For Assistance, call (702) 565-4036 or (702) 565-4203

PROTECTIVE SERVICES

Senior Protective Services

CLARK COUNTY SOCIAL SERVICE
Senior Protective Services

3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291
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Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

Las Vegas, NV 89101

Child Abuse Hotline (702) 399-0081

Henderson

(Supervised by Las Vegas Field Office)
145 Panama Street

Henderson, NV 89015

(775) 486-6770

Fax: (775) 486-6750

CASA

EIGHTH JUDICIAL DISTRICT COURT

FAMILY DIVISION

Program Manager

CASA

601 N. Pecos Road

LasVegas, NV 89101

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly gppointsaCASA in casesinvolving domestic violence. They areinthe
process of devel oping avigtation exchange and supervised vigtation program which should
be operationa inthe Fall of 2000. Thevidtation programswould be availablein domestic
violence cases, if ordered by the court.

Certified Batterers Treatment Programs
SAFE HOUSE

18 Sunrise Drive, Building G-70
Henderson, NV 89014

(702) 451-4203

(702) 451-4302

VIA MILAGRO/ABC
7 Water Street, Suite A
Henderson, NV 89015
(702) 568-5971

Fax: (702) 568-5974
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HORIZON FAMILY THERAPY & WELLNESS
FAMILY ABUSE INTERVENTION PROJECT
(Conditionally Certified)

220 E. Horizon Drive, Suite G

Henderson, NV 89015

(702) 568-5888

Fax: (702) 568-7554

Family Resource Centers
HACA Family Resource Center
145 Panama

Henderson, NV 89015

(702) 486-6770

Las Vegas

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Safe Nest Office Hours
P.O. Box 43264 24 hrs Crisisline
LasVegas, NV 89116 Shelter Services
Number of beds
Hotline (702) 646-4981 Length of stay
(800) 486-7282 Support Groups
Phone (702) 646-4981 Emergency Motels
Fax (702) 368-1540 TransportationY es
TDD 647-8584 Legal Advocacy
L anguages Spoken

Court/Victim Advocacy/TPO Assistance Programs
EIGHTH JUDICIAL DISTRICT COURT

FAMILY DIVISION

Protection Order Program

601 N. Pecos Road

Las Vegas, NV 89101-2408

(702) 455-3400
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CLARK COUNTY DISTRICT ATTORNEY'S OFFICE

Provides Justice Court and District Court caseinformation and addresses any concerns
victimsmay haveregarding appearancein Court asawitness. When receive asubpoena
to appear for a Justice Court or District Court case, they should contact the
Victim/Witness Assistance Center.

Monday - Friday, 8:00 am. to 5:00 p.m.

For Assistance, call (702) 455-4204

LASVEGAS METROPOLITAN POLICE DEPARTMENT

Provides crisesintervention, an assessment of theimmediate needs of the victim and their
families, initiates crime compensation claims, providesreferralsto other agenciesand
functionsasaliaison with LVMPD personnel and other law enforcement agencies.
Monday - Friday, 8:00 am. to 4:00 p.m. - For Assistance, call (702) 229-2690 or (702)
229-5708

LASVEGASCITY ATTORNEY

Provides specidized advocacy for victimsof domestic violence or battery occurringwithin
the City of LasVegas. The Advocates can assist victims who receive a subpoenato
appear as awitnessin a City of Las Vegas Municipal Court case, or if the victim has
guestions regarding a pending case in the City of Las Vegas.

Monday - Friday, 8:00 am. to 5:00 p.m.

For Assistance, call (702) 229-2525

PROTECTIVE SERVICES

Senior Protective Services

CLARK COUNTY SOCIAL SERVICE
Senior Protective Service

Cambridge Center

3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291

Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

Las Vegas, NV 89101

Child Abuse Hotline (702) 399-0081

Las Vegas Field Office
610 Belrose Street
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Las Vegas, NV 89107-2234
(702) 486-7800
Fax: (702) 486-7885

CASA

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION

CASA

601 N. Pecos Road

LasVegas, NV 89155

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly gppointsaCASA in casesinvolving domestic violence. They areinthe
process of devel oping avigtation exchange and supervised vigtation program which should
be operationa inthe Fall of 2000. Thevidgtation programswould be availablein domestic
violence cases, if ordered by the court.

Certified Batterers Treatment Programs
A HOPE IN NEW BEGINNINGS

133 N. Eastern

LasVegas, NV 89101

(702) 384-4673

Fax: (702) 384-3667

COMMUNITY COUNSELING OF SOUTHERN NEVADA
1120 Almond Tree Lane, #207

LasVegas, NV 89101

(702) 369-8700

Fax: (702) 369-8489

FULLY ALIVE CENTER
2065 East Sahara, Bldg. “C”
Las Vegas, NV 89104

(702) 221-4357

Fax: (702) 873-7071

INNOVATIVE CARE, INC.

2545 So. Bruce $t., Suite 1
LasVegas, NV 89109
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(702) 732-0214
Fax: (702) 873-7071
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LASVEGAS MUNICIPAL COURT
(Alternative Sentencing and Education Division)
416 N. Seventh Street

LasVegas, NV 89101

(702) 229-6557

Fax: (702) 382-1783

LEGAL REHABILITATION
2545 So. Bruce Street
Building 11, Suite H
LasVegas, NV 89109

(702) 732-0214

Fax: (702) 699-9923

MESA FAMILY COUNSELING
1000 So. 3¢ St., #F

Las Vegas, NV 89101

(702) 383-6001

Fax: (702) 380-0890

NEVADA TREATMENT CENTER
1721 E. Charleston

LasVegas, NV 89104

(702) 382-4226

Fax: (702) 382-4296

OPTIONS

4410 N. Rancho Rd., #180
PMB 108

LasVegas, NV 89130
(702) 646-4736

Fax: (702) 646-1301

SAFE NEST/TEMPORARY ASSISTANCE FOR DOMESTIC CRISIS
2915 W. Charleston, #12

LasVegas, NV 89102

(702) 877-0133

Fax: (702) 877-0955
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SOUTHWEST PASSAGE - NO TO ABUSE
1101 N. Decatur

LasVegas, NV 89108

(702) 631-8722

Fax: (702) 631-8744

VIA MILAGRO/ABC
740 N. Eastern, #110
Las Vegas, NV 89101
(702) 598-2020

Fax: (702) 598-2018

Family Resource Centers

A.D. GUY BOYSAND GIRLSCLUB FAMILY RESOURCE CENTER
817 N. Street

Las Vegas, NV 89106

(702) 651-4996

CAMBRIDGE FAMILY RESOURCE CENTER
3827 South Maryland Parkway

LasVegas, NV 89119

(702) 455-7386

METROPOLITAN FAMILY RESOURCE CENTER
2200 East Cheyenne

North Las Vegas, NV 89030

(702) 657-0371

CLARK FAMILY RESOURCE CENTER
4291 Pennwood

Las Vegas, NV 89102

(702) 365-9272

COMMUNITY PARTNERS FAMILY RESOURCE CENTER
1581 North Main Street

Suite 125

LasVegas, NV 89101

(702) 388-0088, ext. 258
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EASTSIDE FAMILY RESOURCE CENTER
1408 North Sandhill Road

LasVegas, NV 89010

(702) 437-2225

FAMILY LINK FAMILY RESOURCE CENTER
3900 Perry Street

LasVegas, NV 89121

(702) 454-9020

GREATER LASVEGAS FAMILY RESOURCE CENTER
1200 North Eastern

LasVegas, NV 89101

(702) 657-6762

STUPAK FAMILY RESOURCE CENTER
300 West Boston

Las Vegas, NV 89102

(702) 229-2432

UNIVERSITY METHODIST FAMILY RESOURCE CENTER
4412 South Maryland Parkway

LasVegas, NV 89119

(702) 733-1378

VARIETY FAMILY RESOURCE CENTER
990 D Street

Las Vegas, NV 89106

(702) 647-4907

HEART OF THE CITY FAMILY RESOURCE CENTER
580 East St. Louis

LasVegas, NV 89104

(702) 732-7436

McCABE BOYSAND GIRLSCLUB FAMILY RESOURCE CENTER
2801 East Stewart

LasVegas, NV 89101

(702) 488-2828
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M esquite
DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Court/Victim Advocacy/TPO Assistance Programs

Safe Nest/Temporary Assistance for Domestic Crisis

12 W. Mesquite Blvd.

Mesquite, NV 89027

(702) 346-5262

ProvidesAdvocacy, Counsdling, TPO ass stancethrough the M esguite Police Department.

Note: No shdlter facilitiesare availablein Mesquite. However, Safe Nest provides shelter
services through their Las Vegas facilities.

PROTECTIVE SERVICES

Senior Protective Services

CLARK COUNTY SOCIAL SERVICES
3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291

(1-800-492-3177, ext. 4291)

Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

LasVegas, NV 89101

Child Abuse Hotline (702) 399-0081

CASA

EIGHTH JUDICIAL DISTRICT COURT

FAMILY DIVISION

Program Manager

CASA

601 N. Pecos Road

LasVegas, NV 89155

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly gppointsaCASA in casesinvolving domestic violence. They areinthe
process of devel oping avigtation exchange and supervised vigtation program which should
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be operationa inthe Fall of 2000. Thevidtation programswould be availablein domestic
violence cases, if ordered by the court.

Certified Batterers Treatment Programs

Safe Nest/Temporary Assistance for Domestic Crisis
12 W. Mesquite Blvd.

Mesquite, NV 89027

(702) 346-1944

Family Resource Centers

MESQUITE FAMILY RESOURCE CENTER
51 North First Street

Mesquite, NV 89024

(702) 346-7277

Laughlin

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Court/Victim Advocacy/TPO Assistance Programs

Safe Nest/Temporary Assistance for Domestic Crisis

3650 S. Pointe Circle, #205

Laughlin, NV 89029

(702) 298-4431

Provides Advocacy, Counseling, TOP assistance.

Note: No shdlter facilitiesare availablein Laughlin. However, Safe Nest provides shelter
services through their Las Vegas facilities.

PROTECTIVE SERVICES
Senior Protective Services
Clark County Social Services
3827 S. Maryland Parkway
LasVegas, NV 89119

(702) 455-4291
(1-800-492-3177, ext. 4291)

Child Protective Service Agency

CHILD PROTECTIVE SERVICES
CLARK COUNTY FAMILY AND YOUTH SERVICES
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601 N. Pecos Road
LasVegas, NV 89101
Child Abuse Hotline (702) 399-0081
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CASA

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION

Program Manager

CASA

601 N. Pecos Road

LasVegas, NV 89155

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly appointsaCASA in casesinvolving domestic violence. They areinthe
process of devel oping avigtation exchange and supervised vistation program which should
be operationd inthe Fall of 2000. Thevidtation programswould be availablein domestic
violence cases, if ordered by the court.

Certified Batterers Treatment Programs

SAFE NEST/TEMPORARY ASSISTANCE FOR DOMESTIC CRISIS
3650 So. Pointe Circle, #205

Laughlin, NV 89029

(702) 298-4431

A HOPE IN NEW BEGINNINGS
55 Civic Way

Laughlin, NV 89029

(702) 298-5777

Family Resource Centers

LAUGHLIN FACILITY RESOURCE CENTER
Spirit Mountain activity Center

1975 Arie Avenue

Laughlin, NV 89029

(702) 298-2592

332



North LasVegas

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Safe Nest
P.O. Box 43264
LasVegas, NV 89116

Hotline (702) 646-4981

(800) 486-7282
Phone (702) 646-4981
Fax (702) 368-1540
TDD 647-8584

Office Hours

24 hrsCrisisline
Shelter Services
Number of beds
Length of stay
Support Groups
Emergency Motels
Transportation'Y es
Legal Advocacy

L anguages Spoken

Court/Victim Advocacy/TPO Assistance Programs

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION

Protection Order Program

601 N. Pecos Road

Las Vegas, NV 89101-2408

(702) 455-3400

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE
Provides Justice Court and District Court caseinformation and addresses any concerns
victims may haveregarding appearancein Court asawitness. When the victim receives
asubpoenato appear for a ustice Court or Digtrict Court case, victims should contact the

Victim/Witness Assistance Center.
Monday - Friday, 8:00 am. to 5:00 p.m.
For Assistance, call (702) 455-4204

PROTECTIVE SERVICES

Senior Protective Services

CLARK COUNTY SOCIAL SERVICE
Cambridge Center

3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291

333

Mon-Fri 9:00am-5:00pm
Yes

Yes

67

5 - 8 weeks normally
Yes

Yes

Yes
Spanish



Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

Las Vegas, NV 89101

Child Abuse Hotline (702) 399-0081

CASA

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION

Program Manager

CASA

601 N. Pecos Road

LasVegas, NV 89155

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly gppointsaCASA in casesinvolving domestic violence. They areinthe
process of devel oping avigtation exchange and supervised vigtation program which should
be operationa inthe Fall of 2000. Thevidtation programswould be availablein domestic

violence cases, if ordered by the court.

Certified Batterers Treatment Programs
OPTIONS

3925 N. Martin Luther King, #207

North Las Vegas, NV 89030

Family Resource Centers

North Las Vegas Boys and Girls Club FRC
2530 East Carey

North Las Vegas, NV 89115

(702) 649-2656
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Overton
DOMESTIC VIOLENCE ADVOCACY PROGRAMS
Court/Victim Advocacy/TPO Assistance Programs

SAFE NEST/TEMPORARY ASSISTANCE FOR DOMESTIC CRISIS

320 N. Moapa Blvd.

Overton, NV

(702) 346-1944

Provides Advocacy, Counseling, TOP assistance.

Note: No shdlter facilitiesare availablein Laughlin. However, Safe Nest provides shelter
services.

PROTECTIVE SERVICE

Senior Protective Services

CLARK COUNTY SOCIAL SERVICE
3827 S. Maryland Parkway

LasVegas, NV 89119

(702) 455-4291

(1-800-492-3177, ext. 4291)

Child Protective Service Agency

CHILD PROTECTIVE SERVICES

CLARK COUNTY FAMILY AND YOUTH SERVICES
601 N. Pecos Road

Las Vegas, NV 89101

Child Abuse Hotline (702) 399-0081

CASA

EIGHTH JUDICIAL DISTRICT COURT

FAMILY DIVISION

CASA

601 N. Pecos Road

LasVegas, NV 89155

(702) 455-4306

This CASA program serves all areas of Clark County. Their efforts are concentrated
primarily on child abuse and neglect cases under NRS 432(B). However, the District
Court occasondly appointsaCASA in casesinvolving domestic violence. They areinthe
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process of devel oping avigtation exchange and supervised vistation program which should
be operationd inthe Fall of 2000. Thevidgtation programswould be availablein domestic
violence cases, if ordered by the court.

Certified Batterers Treatment Programs

SAFE NEST/TEMPORARY ASSISTANCE FOR DOMESTIC CRISIS
320 N. Moapa Blvd.

Overton, NV

(702) 346-1944

Family Resource Centers

CHAPPALAPPA FAMILY RESOURCE CENTER
320 North Moapa

Overton, NV 89040

(702) 397-6476

DOUGLAS COUNTY

Minden

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Family Support Council Office Hours Mon-Fri 9:00am - 5:00pm
P.O. Box 810 24 hrsCrisisline Yes
Minden, NV 89423 Shelter Services Yes
Number of beds
Length of stay 14 days
Hotline (775) 782-8692 Support Groups Yes
Phone (775) 782-7565 Emergency Motels  Yes
Fax (775) 782-1942 Transportation'Y es
Stateline, Zephyr Cove, Glenbrook Transitional Housing
588-7171 Legal Advocacy Yes

Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Available through Family Support Council.
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Child Protective Service Agency

CASA

NINTH JUDICIAL DISTRICT COURT

P.O. Box 218

Minden, NV 89423

(775) 782-6247

Their efforts are concentrated primarily on child abuse and neglect cases under NRS
432(B). However, the District Court occasionally appointsa CASA in casesinvolving
domesticviolence. They areintheprocessof devel oping asupervised visitation program
and those serviceswould be availablein domestic violence casesif ordered by the court.

Certified Batterers Treatment Programs

AMERICAN COMPREHENSIVE COUNSELING SERVICES
CASA Program Coordinator

1255 Waterloo Lane, #A

Gardnerville, NV 89410

(775) 356-0371

Family Resource Centers

FAMILY SUPPORT COUNCIL OF DOUGLAS COUNTY
1255 A Waterloo Lane

Gardnerville, NV 89410

(775) 782-8692
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ELKO COUNTY

Elko

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Committee Against Domestic Violence  Office Hours Mon-Fri 8:30am - 4:30pm
P.O. Box 2531 24 hrs Crisisline Yes
Elko, NV 89803 Shelter Services Yes

Number of beds 20

Length of stay 30 day w/case evaluation
Hotline (888) 738-9454 Support Groups Yes
Phone (775) 738-6524 Emergency Motels  Yes
Fax (775) 738-2976 Transportation'Y es

Transitional Housing
Legal Advocacy Yes
Languages Spoken  Spanish and Sign language

Court/Victim Advocacy/TPO Assistance Programs
Available through Committee Against Domestic Violence.

Child Protective Service Agency
Elko Field Office

3920 Idaho Street

Elko, NV 89801-4611

(775) 738-2534

Fax: (775) 778-6628

CASA
Unavailable.

Certified Batterers Treatment Programs

FAMILY VIOLENCE INTERVENTION PROGRAM
1250 Lamoille Highway

Elko, NV 89801

(775) 753-8666

Fax: (775) 777-3613
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Family Resource Centers

ELKO FAMILY RESOURCE CENTER
790 Commercial Street

Elko, NV 89803

(775) 753-7352

WELLS FAMILY RESOURCE CENTERS
366 Y2 Fourth Avenue

Wells, NV 89835

(775) 752-2345
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ESMERALDA COUNTY
(Served by)

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Support, Inc.

174 N. Minera

P.O. Box 1434
Tonopah, NV 89049

Hotline
Phone
Fax

(888) 815-1773
(775) 482-5598
(775) 482-5598

Office Hours Mon-Fri 9:00am - 3:00pm

24 hrs Crisisline Yes

Shelter Services

Number of beds

Length of stay 1 week wi/case evaluation
Support Groups Yes

Emergency Motels  Yes

Transportation

Transitional Housing

Legal Advocacy Yes

Languages Spoken  Spanish and Sign language

Court/Victim Advocacy/TPO Assistance Programs

Available through Support, Inc.

Child Protective Service Agency
Tonopah

(Supervised by Fallon Field Office)
100 Frankie Street

P.O. Box 1491

Tonopah, NV 89049-1491

(775) 482-6626

Fax: (775) 482-3429

CASA
Unavailable.

Certified Batterers Treatment Programs
Contact Support, Inc. for information.

Family Resource Centers
Unavailable.
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EUREKA COUNTY
(Served by)

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Support, Inc.
399 First Street
P.O. Box 583
Ely, NV 89301

Hotline
Phone
Fax

(775) 289-2270
(775) 289-2270
(775) 289-2294

Office Hours Mon-Fri 9:00am - 5:00pm

24 hrs Crisisline Yes

Shelter Services

Number of beds

Length of stay 1 week wi/case evaluation
Support Groups Yes

Emergency Motels  Yes

Transportation'Y es

Transitional Housing

Legal Advocacy Yes

Languages Spoken  Spanish and Sign language

Court/Victim Advocacy/TPO Assistance Programs

Available through Support, Inc.

Child Protective Service Agency
Ely

(Supervised by Elko Field Office)
725 Avenue K

Ely, NV 89301-2798

(775) 289-1640

Fax: (775) 289-1652

CASA
Unavailable.

Certified Batterers Treatment Programs
Check with Support, Inc. for availability.

Family Resource Centers
Unavailable.
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HUMBOLDT COUNTY

Winnemucca

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Committee Against Family Violence Office Hours

P.O. Box 583 24 hrs Crisisline

Winnemucca, NV 89445 Shelter Services
Number of beds
Length of stay

Hotline (775) 623-6429 Support Groups

Phone (775) 623-3974 Emergency Motels

Transportation'Y es

Transitional Housing

Legal Advocacy
L anguages Spoken

Court/Victim Advocacy/TPO Assistance Programs
Through Committee Against Family Violence.

Child Protective Service Agency
Winnemucca

(Supervised by Elko Field Office)
475 W. Haskell, #7

Winnemucca, NV 89445-3781
(775) 623-6555

Fax: (775) 623-6559

CASA
Unavailable.

Certified Batterers Treatment Programs

Check with Committee Against Family Violence for availability.

Family Resource Centers

WINNEMUCCA FAMILY RESOURCE CENTER
20 East Fifth Street

Winnemucca, NV 89446

(775) 623-1166
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LANDER COUNTY

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Committee Against Family Violence Office Hours 24 hrs. Crisisline
P.O. Box 624 24 hrs Crisisline
Battle Mountain, NV 89820 Shelter Services Yes
Number of beds 5-8
Length of stay 3 days
Hotline (775) 635-2500 Support Groups Yes
Phone (775) 635-2500 Emergency Motels  Yes

Transportation'Y es
Transitional Housing

Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Available through Committee Against Family Violence.

Child Protective Service Agency
BATTLE MOUNTAIN
(Supervised by Elko Field Office)
145 E. Second Street

Battle Mountain, NV 89820-2031
(775) 635-8172

Fax: (775) 635-9067

CASA
Unavailable.

Certified Batterers Treatment Programs
Check with Committee Against Family Violence for availability.

Family Resource Centers

BATTLE MOUNTAIN FAMILY RESOURCE CENTER
303 North Second Street

Battle Mountain, NV 89820

(775) 635-8949
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LINCOLN COUNTY

Pioche

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Support, Inc.
Pioche Town Hall
P.O. Box 485
Pioche, NV 89043

Hotline (775) 962-5888
Phone (775) 962-5888
Fax (775) 962-5888

Office Hours Mon-Fri 9:00am - 5:00pm
24 hrsCrisisline Yes

Shelter Services

Number of beds

Length of stay 1 week w/case evaluation

Support Groups Yes

Emergency Motels  Yes

Transportation'Y es

Transitional Housing

Legal Advocacy Yes

Languages Spoken  Spanish and Sign language

Court/Victim Advocacy/TPO Assistance Programs

Available through Support, Inc.

Child Protective Service Agency

State

CASA
Unavailable.

Certified Batterers Treatment Programs

SUPPORT INC. FAMILY RESOURCES CENTER OF ELY

P.O. Box 485
Pioche, NV 89043
(775) 962-5888

Family Resource Centers
Unavailable.
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LYON COUNTY

Yerington

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Alive

400 N. Main Street
P.O. Box 130

Y erington, NV 89447

Hotline (775) 463-4009

(800) 453-4009
Phone (775) 463-5843
Fax (775) 463-4453

Office Hours Mon-Fri 9:00am - 5:00pm

24 hrs Crisisline Yes

Shelter Services Yes

Number of beds 3 bedrooms

Length of stay determined in individual
basis

Support Groups Yes

Emergency Motels  Yes

Transportation'Y es

Transitional Housing

Legal Advocacy Yes

Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs

Available through Alive.

Child Protective Service Agency

Silver Springs

(Supervised by Carson City Field Office)
3959 Hwy. 50 W.

Silver Springs, NV 89429

(775) 577-1200

Fax: (775) 577-1212

Y erington

(Supervised by Carson City Field Office)
14 Pecific Street

Y erington, NV 89447-2626

(775) 463-3151

Fax: (775) 463-3568
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CASA

THIRD JUDICIAL DISTRICT COURT

31 South Main

Y erington, NV 89447

(775) 463-6571

A brand new program that concentrates on NRS 432B (abuse and neglect) petitionsonly.
The court will appoint an attorney for the child if necessary. Handles domestic violence
if it ispart of the abuse and neglect case.

Certified Batterers Treatment Programs

LYON COUNTY MENTAL HEALTH BATTERERS
INTERVENTION PROGRAM

3595 Hwy. 50 West

P.O. Box 1136

Silver Springs, NV 89429

(775) 577-0319

Fax: (775) 577-9571

Family Resource Centers

LYON COUNTY FAMILY RESOURCE CENTER
1050 Pyramid

Silver Springs, NV 89429

(775) 577-5010
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MINERAL COUNTY

Hawthor ne

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Advocatesto End Domestic Violence Office Hours Mon-Fri 9:00am - 5:00pm
P.O. Box 1613 24 hrs Crisisline Yes
Hawthorne, NV 89415 Shelter Services Yes
Number of beds 8
Length of stay up to 30 days
Hotline (775) 945-2434 Support Groups Yes
Phone (775) 945-2472 Emergency Motels  Yes
Fax (775) 945-2499 Transportation

Transitional Housing
Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Available through Advocates to End Domestic Violence.

Child Protective Service Agency
Hawthorne

(Supervised by Fallon Field Office)
1000 C Street, P.O. Box 1508
Hawthorne, NV 89415

(775) 945-3602

Fax: (775) 945-5714

CASA
Unavailable.

Certified Batterers Treatment Programs

AMERICAN COMPREHENSIVE COUNSELING SERVICES
701 E. Street, Suite“C”

P.O. Box 1613

Hawthorne, NV 89415

Family Resource Centers
HAWTHORNE FAMILY RESOURCE CENTER
Sixth & “C” Street
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Hawthorne, NV 89415
(775) 945-5325

NYE COUNTY

Tonopah

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Support, Inc.
P.O. Box 3194
Tonopah, NV 89049

Hotline (775) 482-5598
Phone (775) 482-5598
Fax (775) 482-5598
Pahrump

Office Hours

24 hrs Crisisline
Shelter Services
Number of beds
Length of stay
Support Groups
Emergency Motels
Transportation'Y es
Transitional Housing
Legal Advocacy

L anguages Spoken

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

No to Abuse
P.O. Box 2869
Pahrump, NV 89048

Hotline (888) 882-2873
Phone (775) 751-1118
Fax (775) 751-0134

Office Hours

24 hrsCrisisline
Shelter Services
Number of beds
Length of stay
Support Groups
Emergency Motels
Transportation'Y es
Transitional Housing
Legal Advocacy

L anguages Spoken

Court/Victim Advocacy/TPO Assistance Programs
Available through Support, Inc. and No to Abuse.

Mon-Fri 9:00am - 5:00pm
Yes

1 week w/case evaluation
Yes
Yes

Yes
Spanish and Sign language

Mon-Fri 9:00am - 5:00pm
Yes

Yes

6

up to 14 days

Yes

Yes

Yes
Spanish and Sign language



Child Protective Service Agency
Pahrump

(Supervised by Las Vegas Field Office)
1840 S. Pahrump Valley Blvd.

Suite B

Pahrump, NV 89048-6131

(775) 727-8497

Fax: (775) 727-7072

CASA
Unavailable.

Certified Batterers Treatment Programs
SOUTHWEST PASSAGES- NO TO ABUSE
P.O. Box 2869

1741 Hwy. 372

Pahrump, NV 89041

(775) 751-1118

Fax: (775) 751-0134

Family Resource Centers

PAHRUMP FAMILY RESOURCE CENTER
484 South West Street

Pahrump, NV 89048

(702) 727-3885
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PERSHING COUNTY

L ovelock

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Domestic Violence | ntervention
535 Western Avenue

P.O. Box 1203

Lovelock, NV 89049

Hotline (775) 273-2641
Phone (775) 273-7373

Office Hours Vay, leavemgyor cdl Hatline
24 hrsCrisisline Yes

Shelter Services Yes - use motels

Number of beds 3+

Length of stay max 3 nights

Support Groups Yes
Emergency Motels  Yes
Transportation'Y es
Transitional Housing

Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Available through Domestic Violence Intervention.

Child Protective Service Agency
Lovelock

(Supervised by Elko Field Office)
535 Western Avenue

P.O. Box 776

Lovelock, NV 89419-0776

(775) 273-7157

Fax: (775) 273-1726

CASA
Unavailable.

Certified Batterers Treatment Programs
Unavailable.

Family Resource Centers
Unavailable.
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STOREY COUNTY
(Served by)

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Advocatesto End Domestic Violence Office Hours Mon-Fri 8:30am - 4:00pm
32 Sierra 24 hrs Crisisline Yes

P.O. Box 2529 Shelter Services Yes

Carson City, NV 89775 Number of beds 37

Length of stay 5 months

Hotline (775) 883-7654 Support Groups Yes

Phone (775) 883-7654 Emergency Motels  Yes

Fax (775) 883-0364 Transportation Yes

Transitional Housing Yes
Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Available through Advocates to End Domestic Violence.

Child Protective Service Agency
State

CASA
Unavailable.

Certified Batterers Treatment Programs
COMMUNITY CHEST'SVIOLENCE PREVENTION
& INTERVENTION PROGRAM

Drawer 980

Virginia City, NV 89440

(775) 847-9311

Fax: (775) 845-9335

Family Resource Centers
COMMUNITY CHEST, INC.
991 South C Street

Virginia City, NV 89440
(775) 847-9311
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WASHOE COUNTY

Reno

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Number of beds
Length of stay

Committeeto Aid Abused Women Office Hours

1735 Vassar St. 24 hrs Crisisline
Reno, NV 89502 Shelter Services
Hotline (775) 329-4150 Support Groups
Phone (775) 329-4150 Emergency Motels
Fax (775) 785-7550 Transportation

Transitional Housing
Legal Advocacy

Mon-Fri 8:30am - 4:00pm
Yes

Yes

21

up to 60 days

Yes

Yes

Yes

Yes

Yes

Languages Spoken  Spanish and German

Court/Victim Advocacy/TPO Assistance Programs

PROTECTIVE ORDER OFFICE
Family Division

Second Judicial District

(775) 328-3468

VICTIM ADVOCACY PROGRAM
City of Reno

City Attorney’s Office

(775) 334-2013

Child Protective Service Agency

WASHOE COUNTY SOCIAL SERVICE
(775) 328-2300 (during regular business hours)
CrisisHotline (for Child and Senior Abuse)
1-800-786-8090 (Reno, Sparks, Carson City)
1-800-992-5757 (all outlying rural areas)

Reno Field Office

560 Mill Street, Suite 350
Reno, NV 89502-1028
(775) 688-2600

360



Fax: (775) 688-2962

CASA

SECOND JUDICIAL DISTRICT COURT

Family Division

(775) 328-3298

Provides extensive servicesin domestic violence cases. In thefirst five month of 2000,
15% of their caseload was referred from the domestic violence court master. CASA
operates avisgitation exchange center and aso provides asupervised vigtation program.
Both of these programs have been operating a number of years.

Certified Batterers Treatment Programs

Reno

AMERICAN COMPREHENSIVE COUNSELING SERVICES
FAMILY COUNSELING SERVICES OF NO. NEVADA

575 E. Plumb Lane, #100

Reno, NV 89502

(775) 356-8564

GREAT BASIN COUNSELING SERVICES, LLC.
5303 Louie Lane, #3

Reno, NV 89511

(775) 827-4454

Fax: (775) 827-1701

GREAT BASIN COUNSELING SERVICES &
CHILD DEVELOPMENT ASSOCIATION
798 Sutro Street, Suite E

Reno, NV 89512

(775) 323-7799

Fax: (775) 323-0490

THE INTERCEPT PROJECT
P.O. Box 41088

Reno, NV 89504

(775) 861-5582

RIDGEVIEW
6065 Ridgeview Ct., #E
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Reno, NV 89509
(775) 823-4080
Fax: (775)823-4099
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WEIR, DR. SHAYNE
40 West First Street
Suite 200

Reno, NV 89501
(775) 348-6249

Sparks

AMERICAN COMPREHENSIVE COUNSELING SERVICES
2100 Capurro Way, Suite B
Sparks, NV 89431

EVERGREEN COUNSELING
741 Greenbrae

Sparks, NV 89431

(775) 358-1123

NEVADA COURT COUNSELING: AAA FRESH START
1016 N. Rock Blvd.
Sparks, NV 89431

Family Resource Centers

BERNICE MATTHEWS FAMILY SUPPORT CENTER
2750 Elementary Drive

Reno, NV 89512

(775) 353-5563

CHILDREN’'S CABINET at INCLINE VILLAGE
865 Tahoe Boulevard

Suite 201

Incline Village, NV 89450

(775) 831-6200

DESERT HEIGHTS FAMILY RESOURCE CENTER
13948 Mt. Bismarck Street

Reno, NV 89506

(775) 677-5437

CENTRAL RENO FAMILY RESOURCE CENTER
219 East Plumb Lane
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Reno, NV 89502
(775) 786-5809

MIGUEL RIBERA FAMILY RESOURCE CENTER
4800 Neil Road

Reno, NV 89502

(775) 689-2573

GLENN DUNCAN FAMILY FOCUSCENTER
1200 Montello Street

Reno, NV 89512

(775) 348-9374

NORTHWEST RENO FAMILY RESOURCE CENTER
785 West Sixth Street

Reno, NV 89503

(775) 333-6047

SPARKS FAMILY RESOURCE CENTER
1665 Sullivan Lane

Sparks, NV 89431

(775) 353-5733

SUN VALLEY FAMILY RESOURCE CENTER
115 West Sixth Avenue

Sun Valley, NV 89433

(775) 674-4411

TRANER FAMILY FOCUS CENTER
1700 Carville Drive

Reno, NV 89512

(775) 333-5130
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Tahoe

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Tahoe Women'’s Services Office Hours Mon-Fri 9:00am - 5:00pm
224 E. Enterprise 24 hrs Crisisline Yes
Incline Village, NV 89450 Shelter Services Yes
Number of beds 6
Length of stay 6 weeks
Hotline (775) 833-3241 Support Groups Yes
Phone (775) 833-4305 Emergency Motels  Yes
Fax (775) 833-2306 Transportation'Y es

Transitional Housing
Legal Advocacy Yes
Languages Spoken  Spanish

Court/Victim Advocacy/TPO Assistance Programs
Through Tahoe Women's Services.

Child Protective Service Agency

CASA
Unavailable.

Certified Batterers Treatment Programs

TAHOE MEN’S GROUP COUNSELING PROGRAM
2050 West Way

So. Lake Tahoe, CA 96150

Family Resource Centers
Unavailable.
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WHITE PINE COUNTY

Ely

DOMESTIC VIOLENCE ADVOCACY PROGRAMS

Support, Inc. Office Hours Mon-Fri 9:00am - 5:00pm
399 First Street 24 hrs Crisisline Yes
P.O. Box 583 Shelter Services
Ely, NV 89301 Number of beds
Length of stay 1 week w/case evaluation
Hotline (775) 289-2270 Support Groups Yes
Phone (775) 289-2270 Emergency Motels  Yes
Fax (775) 289-2294 Transportation'Y es

Transitional Housing Yes
Legal Advocacy Yes
Languages Spoken  Spanish and Sign language

Court/Victim Advocacy/TPO Assistance Programs
Available through Support, Inc.

Child Protective Service Agency
State.

CASA
Unavailable.

Certified Batterers Treatment Programs

SUPPORT INC. FAMILY RESOURCES CENTER OF ELY
P.O. Box 583

Ely, NV 89301

(775) 289-2270

Fax: (775) 289-2294

Family Resource Centers

SUPPORT INC. FAMILY RESOURCE CENTER
300 First Street

Ely, NV 89301

(775) 289-2270
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7.5 AN INNOVATIVE PROGRAM IN CLARK COUNTY WORTH
NOTING

Andre Agass Foundation Rural Grant Award
U.S. Department of Justice
Rural Domestic Violence and Child Victimization Enforcement Grant Program

In November 1998, the Andre Agassi Foundation received a grant award from the
Department of Justice, Violence Againgt Women Grants Office to provide a continuum of
care for women and children who had been victims of domestic violence. The rural
discretionary grant award madeit possibleto broaden the range of servicesto children as
well asto provide morein depth servicesto women, thereby removing numerous obstacles
to their receiving services and planning for safety. Most notablein this project isthe
coordination of Child Protective Services with domestic violence advocates and their
creation of amulti disciplinary team approach when dedling with childrenwho livein homes
where domestic violence is prevalent.

This coordinated gpproach comes at atime when statistics and sudies are starting to show
theimpact of domestic violence on children. Along with national studies, the Nevada
Assembly authorized atask force through A.B. 348 to study and highlight the statewide
problems in our current methods for rendering services to battered women and their
children. The A.B. 348 task force findings highlighted the following problems. They
discovered that “ the absence of protocolsand consistent data hampersinformation and
intervention.”  They recognized the need for “victim sengitive, non-intrusive and non-
punitive responses’ and strongly suggested that an improved collaboration and a
coordinated community response are critica to meeting the needs of thispopulation and
sorely lacking in this state.

The current funding from the Agass Foundation grant award showssome early promising
resultstoward addressing and remedying some of these problems. The project established
amulti-disciplinary team with Child Protective Servicesand domestic violence advocates.
In addition, emergency shelter capacity in Las Vegas has been enhanced by 30% at
Temporary Assistance for Domestic Crisisand isavailableto al women and children
throughout the sate. Long term permanent housing that allowswomen the opportunity to
become economically salf-sufficient is provided through the Women' s Devel opment
Center, which hasaso increased its capacity significantly. Women and children now have
the opportunity toliveinrent free gpartmentsfor up to oneyear while seeking employment
or continuing their education in order to achieve salf sufficiency. Prevention services
throughout the community are now available through Family and Child Treatment (inLas
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Vegas), which assst womenin stabilizing their families should they wish toremain a home.

Inadditionto providing direct services, the grant alowed the Foundation to create adata
base to evaluate the effectiveness of its funded programs and to measure the kinds of
servicesthat children and their mothersmust call upon in order to addresstheissues of
safety. Information from this data base maintains strict compliance with confidentiality
statutes while alowing the Foundation to use the information as the basis of an evaluation
that will be afirst step in generating cons stent information in the state and will form the
basis for developing state wide protocols that heretofore were nonexistent.

76  STATE DOMESTIC VIOLENCE RESOURCES

Domestic Violence Prevention Council
(Statewide Domestic Violence Task Force)
(775) 684-1100 ( in Carson City)
(702) 486-3420 (in Las Vegas)

Southern Nevada Domestic Violence Task Force
(702) 229-6201

Washoe County Domestic Violence Task Force
(775) 334-2050

Nevada Network Against Domestic Violence
100 W. Grove Street Suite 315
Reno, NV 89509
(775) 1115
1-800- 230-1955

Washoe County Victim Death Review Committee
1-800-527-3223

Clark County Fatality Review Committee
(702) 229-6201
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Statewide Court Monitoring Project
Nevada Network Against Domestic Violence
100 W. Grove Street Suite 315
Reno, NV 89509
(775) 828-9911

Domestic Violence Education Program
Kathy Webber
(775) 356-6369
(Providesfree classesin Washoe County for victims of domestic violence, many of the
victims are court referred during the process of obtaining a TPO)

Special Populations

Governor’'s Committee on Employment of People with Disabilities
(702) 668-1111
(For victims with disabilities)

Community Counseling (in Southern Nevada)
(702) 369-8700
(Counseling for the sexual minority victims)

Nevada Network Against Domestic Violence
(Native American Resources)
(775) 828-1115

Reno-Sparks Indian Colony
(775) 329-5071

Nevada Tribal Council
(775) 355-0600
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Nevada State Board of Cosmetology in conjunction with the Attorney General’ s Office
hasrecently provided salons statewide with information on how to makereferrasto Socid
Service Agencies. They aso provided literature so the salons can display the hotline
number and provide brochures. A check list of Strategies and resources was dso provided
tothesaons. For moreinformation, contact the Domestic Violence Ombudsman (775)
688-1822.

PUBLICATIONS:
“Protection Order Handbook”
Eighth Judicia District Court - Family Division
Protection Order Program
601 N. Pecos Road
Las Vegas, NV 89101-2408
(702) 455-3400

“Domestic Violence Handbook for Victims and Professionals’
Nevada Commission for Women
Nevada Network Against Domestic Violence
100 W. Grove Street Ste. 315
Reno, NV 89509
1- 800- 230-1955
Available online: www.state.nv.us/ndvpc/broc_dvl.htm

State of Nevada Division of Child and Family publication on
Domestic Violence and Its Impact on Children:
The Role of Agencies That Provide Protective Services
A Report to the Legidature on Assembly Bill 348 (1997)

( This publication contains anumber of recommendations. However, the Assembly Bill
never went forward, but the above publication contains valuable information)
For More Information Contact the Program Assistance
Department of Child and Family Service
711 E. 5" Street
Carson City, NV 89701 (775) 684-4423

Clark County Bar Association Communique (Journal)
May 2000 Issue on Domestic Violence
Clark County Bar Association
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P.O. Box 657
LasVegas, NV 89125
(702) 387-7867

7.7 NATIONAL DOMESTIC VIOLENCE RESOURCES

National Resource Center on Domestic Violence
1-800 537-2238

Resource Center on Domestic Violence: Child Protection/Custody
1-800 527-3223

Health Resource Center on Domestic Violence
1-888-792-2873

Battered Women'’ s Justice Project
1-800 903-0111

American Bar Association
Commission on Domestic Violence
740 15" Street NW
9" Floor
Washington, DC 20005-1022
E-Mail: abacdv@abanet.org
www.abanet.org/domviol/

National Resource Center to End Violence Against Native Women
1-877-733-7623

National Criminal Justice Reference Service (NCJRS)
WWW.Ncjrs.org
(Look under “Victims’ category)

Bureau of Justice Statistics
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Www.0j p.usdoj.gov/bjs/
(National statistical information and publications)
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Sourcebook of Criminal Justice Statistice
www.al bany.edu/sourcebook

Federal Bureau of Investigation Homepage
www.fbi.gov

State Statistical Analysis Center
www.jrsainfo.org/sa
(Statistical information by State)

Family Violence Prevention Fund

383 Rhode Island Street, Suite 304
San Francisco, CA 94103-5133

(415) 252-8900
www.fvpf.org/justice/indes.html
(Model Policy on Domestic Violence in the Workplace and Checklist of strategies and
resources)
(Family Violence Prevention Fund' s Judicial Education Project)

HIV-Rdated Violence: A Resource Manua for HIV Service Providersin NY C New
York City Gay and Lesbian Anti-Violence Project
(212) 807-6761

www.about.com
(Abuse/incest Support and net links for domestic violence services for leshians)

Full Faith and Credit Issues
Pennsylvania Domestic Violence Coalition: Full Faith and Credit Project
1- 800 256-5883

International Association of Chiefs of Police
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1-800 843-4227
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Adverse
Adverse Party:

Advocate:

Affidavit:

AIDS: (Acquired
I mmune Deficiency
Syndrome):

Allegation:

Applicant:

Assault:

Battered Woman
Syndrome:

Battery:

GLOSSARY OF TERMS

Opposed; having opposite interests; against.
The person against whom a protection order isfiled.

A person who speaks for or assists the victims of domestic
violence. This assistance comesin many forms: information on
how to dedl with the crimina justice system, counseling, family
support, etc. (see “Victim Advocate”)

A written statement sworn to before a person officialy permitted
by law to administer an oath.

A vird syndromethat suppressesaperson’ simmune systemand
leads to aweakening of the body’ s defenses againgt avariety of
infections, viruses, and malignancies.

A daement of theissuesin awritten document (apleading) which
a person is prepared to prove in court. For example, an
indictment contains allegations of crimes.

One who applies or initiates the action to obtain a protection
order.

Threet toinflict injury with an apparent ability todo so. Also, any
intentional display of force that would give the victim reason to
fear or expect immediate bodily harm. An unlawful attempt,
coupled with a present ability, to commit aviolent injury on the
person of another.

Battered WWoman Syndrome has been defined as post-traumatic
stress disorder (PTSD), a psychologica condition that results
from exposure to severe trauma.

Any willful and unlawful use of force or violence upon the person
of another.
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Bisexual, Gay, or
L esbian:

Certified:

Comity:

Consent Order:

Contempt of
Court:

Coordinated
Community
Response:

Dating
Relationship:

Defendant:

Disability:

Terms which refer to persons who are sexually attracted to
membersof their own sex (except bisexuals, who are generally
attracted to members of both sexes), but which encompasses
lifestyle, heritage, experiencesand minority statuswithout focusing
on sexuality, per se; the preferred terms for such persons.

A stamp, sedl, or Sgnature of theissuing judge or clerk of court
noting that the copy isan authentic duplicate of the origina order
of the court.

A legd principlewhereby asovereign nation decidesvoluntarily
to recognize another jurisdiction’s court order.

Anorder of protection whichisissued, usualy without afinding
(legal conclusion) of abuse, but after the adverse party consents
or agrees to the entry of the order.

A willful disobeying or disregard for ajudge scommand or officid
court order.

A system or ingtitution responding to the issue of domestic
violencethat providesthefollowing priorities: To protect victim
safety, promote victim autonomy and integrity, and hold the
perpetrator accountable. Responders include the following
systems. Crimina Justice, Judiciary, Health Care, Religious,
Victim Advocacy, Batterer Intervention.

Frequent, intimate associations primarily characterized by the
expectation of affectiona or sexua involvement. Theterm does
not include a casual relationship or an ordinary association
between persons in abusiness or socia context.
The person against whom alegal action isfiled.

Any physical, medical, mental or psychological impairment.
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Domestic Partner:

Domestic Violence:

Domestic Violence
(Behavior
Definition):

Dual Arrest:

Elder Abuse:

Ex Parte Order:

Felony:

A term used by gay men and leshiansto refer to their life partner,
since marriage between same-sex couplesisillega inthe United
States. Unmarried couples of any sexua orientation are Domestic
Partners.

Abusein ardationship, involving any pattern of behavior used to
dominate, coerce, or control another person. Domestic violence
occursin heterosexud, gay, and lesbian rdationships. Domestic
violenceincludesabuseby lovers, relatives, roommatesor friends.

Domestic violence is a pattern of assaultive and coercive
behaviorsthat an adult or adolescent usesto gainand maintain
power and control over anintimate partner. The behaviorscan
be physical, sexual, psychological, economic, and/or the
destruction of property and pets. Domestic violenceisalearned
pattern of behaviors.

The arrest of both parties during adomestic violence incident.
Dual arrests are discouraged. The law enforcement officer’s
responsibility istoidentify the primary aggressor and arrest only
that person.

Elder abuse includesthe willful and unjustified infliction of pain,
injury or menta anguish or thewillful and unjustified deprivation
of food, shelter, clothing, or services which are necessary to
maintain the physical or mental health of the older person.

An emergency or temporary order issued at the request of the
gpplicant without first providing notice or ahearing to the adverse

party.

A crimina offense that permits a sentence to aterm of more than
one year imprisonment.

Homophobia: Literdly, anirrationa fear of erotic attraction to membersof the same sex;
“homophobic” hasbecomeapolitical term aswell, inthat it isnow used
to refer to people, policiesand lawswhich areinsengitive to gay, lesbian,
bisexual and transgender issues.
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HIV (Human
I mmunodeficiency
Virus):

HIV Positive/
HIV Infected:

Homosexual:

Indian Child
Welfare Act
(ICWA):

Jurisdiction
(location):

Jurisdiction:

A slow-acting retrovirus that is thought to cause AIDS.

Termsdescribing a person who has been exposed to and
isinfected with HIV. This statusis determined by a
positive lab test for HIV antibodiesinthe blood. Also
called seropositive.

Generaly, aterm which pertainsto the sexual attraction
of persons for members of their own sex; not the
preferred term for such persons.

A law that gppliesto custody proceedingsin sate courtsinvolving
foster care placement, termination of parentd rights, pre-adoptive
placement, and adoptive placement of Indian children. The
ICWA may apply to divorces or custody proceedings where
custody of the child(ren) isgiven to athird party. Thislaw is
significant because abusers often threaten to use the ICWA
against battered women even though the ICWA does not apply
to custody proceedings between the parents of the child(ren).

A jurisdictionis used most commonly asagenera namefor the
geographic areas impacted by the federa law. Thisincludesall
50 states, Indian tribal lands, the District of Columbia, the U.S.
Virgin Islands, Puerto Rico, American Samoa, the Northern
Mariana Islands, and Guam.

I ssuing Jurisdiction: Jurisdiction that grants the order of
protection.

Enforcing Jurisdiction: Jurisdiction that enforces an order of
protection issued by another jurisdiction.

Can adso beused asalegal term to refer to the types of authority
that a court may exercise.
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Long Term Care
Ombudsman -
Elder Abuse:

Misdemeanant:

Mutual Order:

NRS:

Outing:

Perjury:

Perpetrator:

Primary Physical
Aggressor:

Pro Per:

Subject Matter Jurisdiction: Refersto the authority of acourt
to hear and determine a particular type of case.

Personal Jurisdiction: Refersto the power the court may (or
may not) have over the partiesinvolved in a particular case.

A person working in the Nevada Divison of Aging Servicesand
assigned toinvestigate reports of abuse, neglect, exploitation, and
isolation of older persons who are resdentsin nursing facilities
and facilitiesfor residential care, such as group homes. These
investigators are not peace officers but do exercise important
regulatory power of whichlaw enforcement officersand agencies
should be aware.

A person who has been convicted of amisdemeanor, whichis
less severe than afelony.

A singleorder of protectionthat includes prohibitionsagainst both

the applicant and adverse party. Not permitted under Nevada
law unless both parties seek orders of protection.

Nevada Revised Statutes.

A form of abusein the sexua minority community. Telling the
family, employer or community about the sexua minority status of

anindividua who wasbelieved to bein the sexual mgjority, and

disclosing of HIV statusare examplesof thistype of emotional

abuse.

The criminal offense of making a false statement under oath.
The abuser or perpetrator of domesticviolencein arelationship.

The Batterer can be alover, spouse, relative, roommeate or friend.

The person who is the most significant, rather than the first,

aggressor. May not always be the first aggressor.

A Latinterm meaningin proper person, or representing one' sself.
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In courts, it refersto personswho present their own cases without
lawyers.
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Pro Se: A Latintermmeaning “on one sown behalf.” Incourts, it refers
to persons who present their own cases without lawyers.

Sanction: A penalty or punishment attached to alaw to make sureit is
obeyed.
Sexual Abuse: Physical attack by the abuser is often accompanied by, or

culminatesin, sexual violencewherein the woman isforced to
have sexual intercoursewith her abuser or take part in unwanted
sexual activity.

Sexual Minority: Anindividual who is gay, lesbian, bi-sexual, or transgendered.

Stalking: (NRS 200.575) Without lawful authority, willfully or maicioudy
engaging in acourse of conduct that would cause areasonable
persontofed terrorized, frightened, intimidated or harassed, and
that actually causes the victim to feel terrorized, frightened,
intimidated or harassed, commits the crime of stalking.

Stalking

(Aggravated): (NRS200.575) Any oneof thefollowing: (&) Committing the
crime of stalking and in conjunction therewith threatening the
person with the intent to cause reasonable fear of death or
substantial bodily harm; (b) committing thecrimeof stalkingon
aspousewhileaproceeding for the dissolution of their marriage
ispendingfor whichthe stalker hasactud or lega notice or within
six months after entry of the final decree of dissolution; (c)
committing the crime of stalking on a person with whom the
gaker hasachild in common while a proceeding for the custody
of that child is pending for which the stalker has actual or legal
notice.

Straight: Heterosexual .

TPO - Temporary

Protection Order:  Anorder issued by the court which is effective not to exceed 30
days. Theorder prohibitsthe adverse party from making contact
withthevictim. The order must be served on the adverse party
before an arrest can be madefor violating the order. A violation
of this order is a misdemeanor crime.
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Transgender:

VAWA:

Victim Advocate;

Umbrelaterm that refersto personswho have agender identity
different from the one assigned to them at birth. The term
includes, but isnot limited to: male-to-femaletransexuals, also
known as“MTFs,” who are referred to as transgender women;
female-to-male transsexuals, a'so known as“FMTs,” who are
referred to astransgender men; and intersexed personswho were
born with ambiguous genitaia- referred to astransgender men or
women - depending upon how they identify themselves. Gender
orientation isdifferent from sexud orientation. Thus, transgender
persons can be bisexual, leshian, gay or heterosexual.

Violence Against Women Act

See “Advocate” above.
Types of Victim Advocates.
Shelter Advocates
Community Advocates
Court based legal advocates (victim/witness, family law
facilitator, protection order advocates, €etc.
Children’s Advocates
Crime Victim Advocates
Sexual Assault Advocates
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