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ELDER CARE WORKER GUILTY OF OBSTRUCTION

Las Vegas—Attorney General Brian Sandoval announced today that a long term care
employee, Juan A. Martinez, pled guilty to a misdemeanor charge of obstructing a public
officer. The charge carried potential penalties of six (6) months in jail and a $1,000.00 fine.
Justice of the Peace Douglas E. Smith sentenced Mr. Martinez to forty hours of community
service.

The case was investigated jointly by the Las Vegas Metropolitan Police Departments’
Abuse/Neglect Detail and the Attorney Generals’ Medicaid Fraud Control Unit (MFCU).

According to MFCU Director, Tim Terry, the charges stem from Martinez’ failure to
properly report his activities as a health care worker in a local convalescence center. During
December 2001, Martinez witnessed a co-worker strike an elderly resident of the facility. He
then failed to report the incident in an accurate and timely fashion as required by law. The
co-worker, Maria Lourdes Fernando-Castillo, has already pled guilty to failure to report elder
abuse. Upon learning of the incident the facility took quick action to report it and cooperate
fully with the subsequent investigation. The employees are no longer employed at the facility.

“All employees of facilities caring for senior citizens are required by law to report
abuse,” said Sandoval. “Failure to do so fosters an environment of fear in the very place in
which our elderly citizens ought to feel safe and secure, and this prosecution demonstrates
that we will not tolerate elder abuse or any failure to report it.”

Anyone suspecting the abuse or neglect of an elderly person may report it to the MFCU
at (775) 684-1191 (Carson City) or (702) 486-3420 (Las Vegas); or to the Aging Services
Division (775) 688-2964 (Reno), (775) 687-4210 (Carson City) or (702) 486-3545 (Las Vegas);
or to any local law enforcement agency. Medicaid fraud and elder abuse or neglect
information can be found on the Attorney General’'s web site at http://ag.state.nv.us .
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**** MEDIA ADVISORY ***
PRESS CONFERENCE HOSTED BY
SOUTHERN NEVADA SAFE HAVEN TASK FORCE
Newborn Care Kits to Assist Agencies

Las Vegas—The Southern Nevada Safe Haven Taskforce, initiated by the Office of
the Attorney General, is composed of representatives from local law enforcement agencies,
area fire stations, emergency medical care facilities, Child Protective Services, state and
local prosecutors, and the Junior League of Las Vegas.

The mission of the Taskforce is to educate the public about the provisions of the Safe
Haven Law (NRS 432B.630). This statute provides immunity and confidentiality for parents
who voluntarily deliver their newborn child, no more than 30 days old to a designated "Safe
Haven" according to the statute. Designhated Safe Havens in the statute include law
enforcement agencies, fire stations, a hospital, an obstetric center or an independent center
for emergency medical care licensed pursuant to chapter 449 of NRS. As part of its effort
with regard to public awareness, the Taskforce will hold a press conference:

Thursday, January 30"
10:00 a.m.
Clark County Fire Department Station 18
575 East Flamingo, Las Vegas

Regional Chief Deputy Attorney General Elizabeth Quillin and Crime Prevention
Coordinator Stephanie Parker will represent the Attorney General’'s Office at the briefing, and
other members of the Taskforce will also be in attendance. “Newborn care kits” will be
distributed to Safe Haven outlet representatives, and Taskforce members will be available to
address questions from members of the press as well as the public.
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NEVADA DETAILS YUCCA CASE AGAINST NRC

Carson City—Attorney General Brian Sandoval today announced the filing of
Nevada’s main brief in its case against the Nuclear Regulatory Commission (“NRC”). The
75-page brief addresses the NRC'’s proposed licensing regulations for the Yucca nuclear
waste repository. Nevada was joined in the action by co-petitioners Las Vegas and Clark
County.

“What our brief shows,” Sandoval said, “is that the NRC distorted principles of law to
create a licensing rule for Yucca that would get the project licensed despite their failure to
prove geologic containment at the site. We then had a rule that applied only to the proposed
Yucca repository, while every other such facility ever built in this country is held to higher
standards. The NRC'’s licensing effort fails both science and law.”

The suit raises five major claims against NRC:

That NRC's licensing rule fails to require the Energy Department to
demonstrate that the repository’s geologic setting forms the primary barrier for
isolation of wastes buried at Yucca, contrary to the Nuclear Waste Policy Act;

That by permitting the project to be licensed only on the strength of man-made
waste packages, the rule also violates the “multiple barrier” requirement of that
Act, which requires man-made barriers and geologic barriers to act
independently and redundantly to contain lethal wastes;

That the rule unlawfully fails to require NRC to make a finding that the project
conforms with relevant standards of the Environmental Protection Agency;

By deliberately ignoring the entire period during which radiation doses to
humans will be at their highest and by preventing Nevada from raising such
“peak dose” issues in the contested licensing hearings for Yucca, the rule
violates the Atomic Energy Act and the National Environmental Policy Act;



The rule unlawfully requires only a watered-down “reasonable expectation of
safety” standard of proof instead of the “reasonable assurance of safety”
standard required by federal law and applied by the NRC to every other nuclear
facility in America.

“This is a highly technical challenge designed to ensure that any licensing hearing for
Yucca, if it were ever actually to get that far, will be fair and require genuine safety in the
construction of the repository,” Sandoval continued.

The brief will be posted on Nevada’s Yucca web site at: http://www.state.nv.us/nucwaste/
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MULTI-STATE SETTLEMENT PROPOSAL
FOR CARDIAC DRUG MANUFACTURERS

Carson City -- Attorney General Brian Sandoval today announced a
proposed $80 million settlement involving the popular heart medication
“Cardizem CD.” The fifty-state settlement resolves an antitrust lawsuit filed by
Nevada and numerous other state attorneys general against Aventis
Pharmaceuticals Inc. (“Aventis”), Andrx Corporation (“Andrx”) and affiliated
entities.

The lawsuit alleged that Aventis and Andrx illegally agreed that Andrx
could not market a less expensive generic version of the drug Cardizem CD in
return for Aventis paying Andrx nearly $90 million. Delays in bringing the generic
drug to market, the lawsuit alleged, resulted in higher prices for consumers and
governmental agencies.

Under the settlement, Aventis and Andrx must pay $80 million into a fund
that will compensate consumers, state agencies, and insurance companies that
overpaid for Cardizem CD and its generic equivalents, between 1998 and
January 2003. Based upon claims filed, Nevada’'s share of the fund will be
approximately $224,000. The settlement is in addition to a $110 million
settlement reached earlier between the companies and drug wholesalers
involving the same alleged violations. In total, the drug companies will be
required to pay more than $190 million.

The proposed settlement, filed today with U.S. Federal District Court
Judge Nancy Edmunds in Detroit, Michigan, requires approval from the court to
become effective. If approved, a claims administration process will be
implemented this summer for consumers who purchased Cardizem CD or its
generic equivalent anytime between January 1998 and January 2003.
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NEVADA SEEKS RESTORATION OF AIR CONDITIONING STANDARD

Carson City—On January 29, Nevada Consumer Advocate Timothy Hay will present
arguments to the federal court of appeals in New York supporting a proposed higher air
conditioning efficiency standard that could substantially reduce summer electricity bills. The
Department of Energy had scheduled a Seasonal Energy Efficiency Ratio (SEER) standard
of 13 to go into effect in 2001, but the implementation of the higher efficiency standard was
rolled back by Department of Energy Secretary Spencer Abraham, keeping in place the
current standard of SEER 12. Hay will argue that over the next 20 years, Las Vegas electric
customers could save at least $39 million dollars annually if the SEER 13 standard is
adopted.

Hay says that equally important to the decrease in summer air conditioning bills is the
increase in system reliability resulting from the higher standard, a reduction of high-cost peak
power use during the hottest summer hours, and improved air quality.

“The hottest days of the summer pose the biggest risk for rolling blackouts. Getting
the same amount of cooling for less energy lowers the customer’s bill and helps keep the
lights on for everyone else,” said Hay. “All customers benefit when the utility can avoid
having to buy additional power during peak times when it is most expensive.”

The Environmental Protection Agency supports the higher standard and estimates
nationwide savings would top one billion dollars per year. “If the utility calls upon local
sources to generate power on a hot, summer day, it frequently means ramping up the utility’s
least efficient and most polluting source of power,” Hay explained. “Additionally, Southern
Nevadans would be among the largest economic beneficiaries in the country from the higher
standard because air conditioning comprises a large percentage of electric bills in Southern
Nevada. Nationally, it takes about 2 or 3 years for this air conditioner’s savings to pay for
itself, but in Las Vegas, the payback is under two years,” Hay said.



Currently, Las Vegas residents have an opportunity to tour a home with an air
conditioning standard that is substantially higher than the SEER 13 standard. The NextGen
home, located behind the Stardust Casino, features the latest in air conditioning efficiency,
roughly equivalent to a SEER of 16 to 18. The home is available to be toured by the public
January 20 between the hours of 10:00 a.m. and 3:30 p.m. It will be shown again during the
International Builders’ Show January 21-24 from 10:00 a.m. to 5:00 p.m. and during the
Surfaces Show January 29 and 31 from 9:00 a.m. to 4:00 p.m.

Other participants in the court appeal include the Consumer Federation of America,
the Public Utility Law Project and the states of New York, California and Arizona.
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ELDER CARE WORKERS CHARGED WITH ABUSE, FAILURE TO REPORT

Las Vegas—Attorney General Brian Sandoval announced today that three former
long term care employees, Maria Lourdes Fernando-Castillo, age 39, Carole L. Ealy, age 62,
and Juan A. Martinez, age 35, have been charged with failure to report elder abuse or
neglect. Ms. Fernando-Castillo was also charged with battery against a person 65 years of
age or older. The misdemeanor charges carry potential penalties of six (6) months in jail and
a $1,000.00 fine.

Yesterday, Ealy and Fernando-Castillo made their initial appearance before Las Vegas
Township Justice of the Peace Nancy C. Oesterle. Ealy is scheduled for trial on February 13".
Fernando-Castillo pled guilty to failure to report elder abuse and was sentenced to credit for
one day served. Martinez is to appear before the court on January 31%'. The case is being
prosecuted by the Attorney General’'s Medicaid Fraud Control Unit (MFCU).

According to MFCU Director Tim Terry, the three were employed at a local
convalescence center during December 2001. It is alleged that on December 18, 2001,
Fernando-Castillo struck an elderly resident of the facility while attempting to place herin a
wheel chair. The battery was witnessed by co-worker Martinez. The next day, Ealy, a
licensed practical nurse, learned of the battery, however, the incident was not reported.

Approximately one week later, facility administrators learned of the incident and took
quick action to properly report it. They cooperated fully with the subsequent investigation. The
employees are no longer employed at the facility.

“All employees of facilities caring for senior citizens are required by law to report abuse,”
said Sandoval. “Failure to do so fosters an environment of fear in the very place in which our
elderly citizens ought to feel safe and secure, and this prosecution demonstrates that we will
not tolerate elder abuse or any failure to report it.”

Anyone suspecting the abuse or neglect of an elderly person may report it to the MFCU
at (775) 684-1191 (Carson City) or (702) 486-3420 (Las Vegas); or to the Aging Services



Division (775) 688-2964 (Reno), (775) 687-4210 (Carson City) or (702) 486-3545 (Las Vegas);
or to any local law enforcement agency. Medicaid fraud and elder abuse or neglect
information can be found on the Attorney General’s web site at http://ag.state.nv.us .

R



IN THE UNITED STATESCOURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEVADA, CLARK
COUNTY, NEVADA, and CITY
OF LASVEGAS, NEVADA,

Petitioners,

v. Case No. 03-

N N N N N N N N N

UNITED STATES OF AMERICA,
UNITED STATES DEPARTMENT )
OF ENERGY, and SPENCER

ABRAHAM, in hisofficial capacity )
as SECRETARY OF ENERGY,

Respondents.

N N N

PETITION FOR REVIEW

The State of Nevada, Clark County, Nevada, and the City of Las
Vegas, Nevada (collectively, “Petitioners’) hereby petition the Court for
review of Public Law 107-200, 116 Stat. 763 (2002), the Joint Resolution
enacted by Congress and signed by the President designating Y ucca
Mountain, Nevada for development as the Nation’s nuclear waste repository
(hereinafter referred to as the “Joint Resolution”), on the ground that the

Joint Resolution violates the United States Constitution.



JURISDICTION AND VENUE

1. This Court’ s jurisdiction over this action is premised upon
section 119(a)(1) of the Nuclear Waste Policy Act of 1982, as amended
(“NWPA”"), 42 U.S.C. § 10139(a)(1).

2. Venueis proper in this Court under section 119(a)(2) of the
NWPA, 42 U.S.C. § 10139(a)(2).

THE PARTIES

3. Petitioner State of Nevada (“Nevada’) is a sovereign State of
the United States, within which Y ucca Mountain is entirely located.

4, Petitioner Clark County is the most populous county in Nevada,
located less than 90 miles from Y ucca Mountain at its nearest boundary.

5. Petitioner City of Las Vegasisthe largest city in Clark County
and in Nevada, and is located 90 miles from Y ucca Mountain.

6. Respondent United States of America, acting by and through
Congress, the President, and Executive Branch agencies, is obligated under
the Constitution to respect the sovereignty of Nevada.

7. Respondent United States Department of Energy (“DOE”) isan
agency of the United States and is charged under the NWPA with numerous

duties and responsibilities relating to the disposal of nuclear waste.



8. Respondent Spencer Abraham, in his official capacity as
Secretary of Energy (the “ Secretary”), isresponsible for DOE’s
implementation of its duties under the NWPA, and is aso charged with his
own duties and responsibilities under the NWPA.

STATUTORY BACKGROUND

0. In 1982, Congress enacted the NWPA to provide for a coordinated
effort to address the national problem associated with the accumulation of
high-level nuclear waste currently being stored at the Nation’s commercial
nuclear reactors (none of which are located in Nevada) and at federal defense
Installations.

10. Thegoa of the NWPA is the assessment and potential
development of an underground repository designed to geologically isolate
high-level nuclear waste from the human environment. Reflecting this
overarching statutory purpose, the NWPA explicitly defines a“repository” asa
“system” for the “permanent deep geologic disposal” of nuclear waste. NWPA
8 2(18), 42 U.S.C. § 10101(18). Moreover, Section 112(a) of the NWPA
requires that DOE promulgate guidelines for the recommendation of
“candidate sites” for repositories that “shall specify detailed geologic
considerations that shall be primary criteria for the selection of sites. . ..” 42

U.S.C. § 10132(a) (emphasis added).



11. Theextensive legidative history of the NWPA, as well asthe
origina and longstanding interpretations of these NWPA requirements by DOE
and the Nuclear Regulatory Commission (“NRC”), which must license the
repository pursuant to the NWPA, repeatedly confirm that it was the
considered judgment of Congress that the repository isto be “primarily” adeep
geologic repository, with so-called “engineered” or man-made containers and
barriers providing additional protection during earlier years of operation.

12. Inenacting the NWPA, Congress found that “ State and public
participation in the planning and development of repositoriesis essential in
order to promote public confidence in the safety of disposal of such waste and
spent fuel.” 42 U.S.C. § 10131(a)(6). A central purpose of the NWPA is
therefore to “ define the relationship between the Federal Government and the
State Governments with respect to the disposal of such waste and spent fuel.”
42 U.S.C. § 10131(b)(3).

13. Inthe 1982 NWPA, Congress prescribed a complex process for
rationally selecting proposed sites for development of repositoriesin light of
the standards it set out in that statute. In 1987, the NWPA was amended to
name the site at Y ucca Mountain as the only candidate site to be intensively

studied, or “characterized,” for the potential development of a proposed nuclear



waste repository, but the standards under which the site was to be characterized
were not changed. 42 U.S.C. § 10133.

14. Threefedera agencies share responsibility for the assessment and
potential development of a proposed repository. That responsibility includes
elaborating on the standards mandated by Congress, licensing, and building the
proposed repository under the NWPA and related federal statutes. If duly
authorized, DOE isto design, build and operate the repository. 42 U.S.C. §
10134. NRC hasthe responsibility under the NWPA to determine whether to
license the repository in accordance with statutory and regulatory standards.

42 U.S.C. 810134(d). Under itslicensing powers, NRC regulates the
construction of the repository, licenses the receipt and possession of high-level
radioactive waste at the repository, and authorizes the closure and
decommissioning of the repository. See 42 U.S.C. § 10141(b). The third
federal agency, the Environmental Protection Agency (“EPA”), is charged with
the statutory responsibility to set public health and safety standards governing
the proposed radioactive storage and disposal facility at YuccaMountain. See
42 U.S.C. § 10141(a).

15. The NWPA, as amended, provides that after conducting detailed
site characterization studies at Y ucca Mountain, the Secretary isto make a

recommendation to the President concerning whether that site should be



developed as arepository. 42 U.S.C. § 10134(a). Before DOE could
recommend the site, it was required to prepare an environmental impact
statement, hold public hearings, and notify the affected state, i.e., Nevada.

16. Once receiving arecommendation from the Secretary, the
President is authorized under the NWPA to recommend the Y ucca Mountain
siteto Congress. The NWPA providesthat if the President recommends the
Y ucca Mountain site, it would become the approved site for arepository
after 60 days, unless Nevada before that time submitsto Congress a notice
of disapproval. 42 U.S.C. § 10135(b). If such anotice of disapproval was
received, the site would be disapproved unless, during the first 90 days after
receipt of the notice, Congress passes a resolution of repository siting
approval, vetoing the notice of disapproval. 42 U.S.C. § 10135(c). The
NWPA authorizes both the House of Representatives and the Senate to vote
upon such aresolution pursuant to severely expedited and abbreviated
procedures that limited debate, truncated opportunities for normal legidative
deliberation, and omitted many of the usua procedural protections for
minority interests. See42 U.S.C. §10135.

FACTUAL BACKGROUND

17. For adecade and a haf after enactment of the NWPA, DOE

and the Secretary attempted to carry out their responsibilities under the



statute in amanner that was consistent with Congress’ judgment, as reflected
in the NWPA'’ s text and legidlative history, that “geologic” isolation was
necessary for the safe, secure permanent disposal of nuclear waste. Thus,
DOE’s original site suitability/selection guidelines (10 C.F.R. Part 960),
promulgated in 1984, made clear that geologic considerations were to play
the primary role in determining whether a proposed repository site would
qualify for development as a repository, and that so-called “engineered”
barriers would not be used to compensate for an inadequate site or to mask
geologic deficienciesin asite.

18. By thelate 1990s, however, the datafrom DOE’ s site
characterization work at Y ucca Mountain demonstrated that the Y ucca
M ountain geologic setting was incapable of serving as the primary isolation
barrier for the planned repository, principally because groundwater flow
through the mountain was much greater, and much faster, than had been
anticipated. The YuccaMountain site, in short, did not qualify for
development as arepository under DOE'’ s statutorily-mandated site
suitability rules.

19. Far from declaring the Y ucca Mountain site unsuitable under
NWPA section 113(c), 42 U.S.C. § 10133(c), however, DOE instead

abandoned its site suitability rules to the extent they applied to Y ucca



Mountain, and substituted new site selection “guidelines’ applicable only to
Y ucca Mountain, which became effective in December 2001. DOE'’s new
guidelines, 10 C.F.R. Part 963, ignore the judgment of Congress, embodied
in the NWPA, that geologic isolation isto serve as the primary form of
containment for radioactive wastes buried at Y ucca Mountain, and so
include no requirement that Y ucca Mountain’s natural barriers
Independently provide primary waste isolation capability. Rather, under the
new guidelines, no specific demonstration of the primary role of Yucca's
natural setting in isolating waste is to be made, in favor of agross
examination of how the “total system” of the repository will work. In
practical terms, the new guidelines authorize the selection of Y ucca
Mountain even though man-made barriers, rather than the site’ s geol ogy,
would need to serve as the primary waste isolation barrier at that site.

20. Atthesametimeit adopted the new guidelines, which are
applicable only to the repository in Nevada, DOE also chose to maintain its
earlier site suitability/selection guidelines, which did adhere to the NWPA'’s
commitment to primary geologic isolation. However, DOE revised those
guidelines to ensure that they applied to every potential repository site other

than the chosen site in Nevada



21. On February 14, 2002, the Secretary, applying DOE’s new site
suitability guidelines exclusively for Y ucca Mountain, recommended the
Y ucca Mountain site to the President.

22. Onthevery next day, February 15, 2002, the President, acting
pursuant to section 114(a)(2) of the NWPA, 42 US.C. § 10134(a)(2),
submitted a recommendation of the Y ucca Mountain site to Congress.

23.  Acting pursuant to section 116(b)(2) of the NWPA, 42 U.S.C. §
10136(b)(2)(A), the Governor of Nevada on April 8, 2002 submitted to
Congress a notice of disapproval of the President’s February 15 site
recommendation.

24.  Pursuant to the expedited and truncated procedures established
under section 115 of the NWPA, 42 U.S.C. § 10135, Congress enacted the
Joint Resolution vetoing Nevada' s notice of disapproval. The Joint
Resolution, inits entirety, provides as follows:

Approving the site at Y ucca Mountain, Nevada, for the

development of arepository for the disposal of high-level

radioactive waste and spent nuclear fuel, pursuant to the

Nuclear Waste Policy Act of 1982.

Resolved by the Senate and House of Representatives of the

United States of Americain Congress assembled, That there

hereby is approved the site at Y ucca Mountain, Nevada, for a

repository, with respect to which a notice of disapproval was

submitted by the Governor of the State of Nevada on April 8,
2002.



The President signed the Joint Resolution on July 23, 2002.

25. By virtue of DOE’s and the President’ s site selection decisions,
in combination with the Joint Resolution, the national government has acted
in complete disregard of the fair and neutral site evaluation standards that
had been established by Congress when, based upon Congress' reasoned and
considered analysis of the nuclear waste issue and the appropriate manner to
address that issue, it enacted the NWPA. Moreover, in disregarding such
fair and neutral principles only in connection with the decision to select
Y ucca Mountain for development as a repository, but respecting such
principles, as reflected in DOE' s general site suitability/selection guidelines,
for potential repository sitesin other States, the national government has
arbitrarily operated according to two sets of rules. one for Nevada and
another for every other State.

26. Under the federal system of government established by the
Congtitution, the national government lacks the power to require a sovereign
State to singularly bear the burden, and thereby relieve al other States from
bearing any burden, of resolving a perceived serious problem of national
scope, unless either (1) the sovereign State consents to the imposition of
such a unique burden; or (2) Congress imposes such a burden on a particular

State for compelling reasons justified by neutral, objective criteria. In
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attempting to impose upon Nevada the burden of disposing of the Nation’s
nuclear waste, the national government has satisfied neither of these
conditions.

27. By falling to honor the requirement that the Y ucca Mountain
site should have the neutral, rational, and objective characteristic of a
geologic setting capable of being arepository’s primary waste isolation
barrier, the national government can point to no congressional
determination, based on any compelling reasons justified by neutral,
objective criteria, by which the Y ucca Mountain site can be distinguished
from potentia sitesin many other, or perhaps al other, States. Moreover,
the Joint Resolution does not constitute such a Congressiona determination,
sincein that Joint Resolution Congress simply vetoed Nevada s notice of
disapprova of the President’ s recommendation of the Y ucca Mountain site
in truncated and expedited proceedings far removed from normal
Congressional deliberation that deprived the Senators and Representatives
from Nevada of their usual ability to represent Nevada'sinterests. Equally
important, the Joint Resolution did not enact any fair and neutral site
evaluation standards to replace the standard of primary geologic isolation

adopted in the NWPA.
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28. Inarbitrarily and discriminatorily singling out Nevada to bear
the burden of disposing of the Nation’s nuclear waste, in away that |eft
Nevada politically isolated and powerless, Congress through the Joint
Resolution took an act in derogation of the sovereignty of Nevada that
exceeds the authority granted to the national government by the
Constitution. The Joint Resolution therefore is inconsistent with, and runs
afoul of, the structure and design of the federal system of government
established by the Constitution.

WHEREFORE, the State of Nevada, Clark County, Nevada, and the
City of Las Vegas, Nevada respectfully request that the Court, inter alia:

(1) Grant this Petition for Review;

(2) Declarethat the Joint Resolution is unconstitutional;

(3) Direct Respondents to cease and desist from taking any actions
relating to implementation of the Joint Resolution, including
but not limited to all activities relating to the development or
licensing of anuclear waste repository at Y ucca Mountain; and

(4) Providefor such other and further relief as the Court deems just

and proper.
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Respectfully submitted,

Brian Sandoval, Attorney Genera

MartaA. Adams,* Sr. Deputy Attorney General
STATE OF NEVADA

100 North Carson Street

Carson City, NV 89701

(775) 684-1237 TEL

(775) 684-1108 FAX

Elizabeth A. Vibert, Deputy District Attorney
CLARK COUNTY, NEVADA

500 South Grand Centra Parkway

Las Vegas, NV 89106

(702) 455-4761 TEL

(702) 382-5178 FAX

Bradford R. Jerbic, City Attorney

William P. Henry, Senior Litigation Counsel
CITY OF LASVEGAS, NEVADA

400 Stewart Avenue

LasVegas, NV 89101

(702) 229-6590 TEL

(702) 386-1749 FAX

Joseph R. Egan,*

Specia Deputy Attorney General
Charles J. Fitzpatrick

Martin G. Malsch*

Howard K. Shapar*

EGAN & ASSOCIATES, P.L.L.C.
7918 Jones Branch Drive, Suite 600
McLean, VA 22102

(703) 918-4942 TEL

(703) 918-4943 FAX
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Charles J. Cooper*

Robert J. Cynkar*

Vincent J. Colatriano*

Brian S. Koukoutchos
COOPER & KIRK, L.L.P.
1500 K Street, N.W., Suite 200
Washington, D.C. 20001
(202) 220-9660 TEL

(202) 220-9601 FAX

William H. Briggs, Jr.*

ROSS, DIXON & BELL, L.L.P.
2001 K Street, N.W.
Washington, D.C. 20006-1040
(202) 662-2063 TEL

(202) 662-2190 FAX

Antonio Rossman

Specia Deputy Attorney General

Roger B. Moore

Specia Deputy Attorney General

LAW OFFICE OF ANTONIO ROSSMANN
380 Hayes Street

San Francisco, CA 94102
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NEVADA FILESCONSTITUTIONAL CHALLENGE
TO YUCCA WASTE STORAGE PROPOSAL

L as Vegas—Nevada Attorney General Brian Sandoval today announced the filing of a major
Consgtitutional challenge by Nevadato the federal government’s Y ucca Mountain nuclear waste
repository proposal. Nevada, along with Las Vegas and Clark County as joint petitioners, filed the
caseinthe U.S. Court of Appealsfor the D.C. Circuit in Washington. The suit is derived from
principles of federalism embedded in the Constitution and names as defendants the United States, the
Energy Department, and the Secretary of Energy.

“We' ve seen Congress change the rules more than once to breathe new life into this proposal,
and that’ s unfair to all Americans, not to mention the threat to our own state,” said Sandoval. “The
issue in this case is theright of a state not to be unduly burdened with respect to other states by the
federal government. In addition to the law, my foremost concern is the health and safety of Nevadans,
and this proposed dump is neither safe nor scientifically sound. We will exhaust every possible legal
remedy in our effort to prevail, and this action further demonstrates our commitment to protect the
citizens of our state.”

At the heart of the case is a proposition from the U.S. Constitution: if 49 states are to impose an
undue burden on a single state against its will, a compelling objective basis to do so must be
established. Though the original 1982 statutory plan for nuclear waste disposal may have offered such
abasis by selecting a site on the basis of its superior geology, the present proposal ignores those
scientific principles for site assessment and thus imposes an indefensible burden upon Nevada
according to law. Indeed, by ignoring the requirement of geologic isolation for the repository
mandated by the 1982 federa law, not only does the federal government offer no such compelling
reason, but also demonstrates contempt for the very law it enacted.


mailto:trsargen@ag.state.nv.us

The lawsuit also brings to light that, as the nuclear waste disposal laws are now implemented,
the United States applies one set of standards to assess the suitability of Y ucca, and adifferent, much
stricter standard to assess the suitability of any other repository in any other state. “It doesn’t take a
Consgtitutional scholar to figure out that thisis both unfair and absurd,” added Sandoval.

Nevertheless, the state’ slegal team does include noted Constitutional expertise: Charles J.
Cooper, one of the nation’ s leading Constitutional litigators, succeeded in overturning the line item
veto in the Supreme Court, on behalf of New York. Hisfirm, Cooper and Kirk, has represented
numerous states in large federa litigation and Constitutional matters.
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YUCCA MOUNTAINLITIGATION
SUMMARY

BEFORE THE U.S. COURT OF APPEALSFOR
THE D.C. CIRCUIT, WASHINGTON:

1. Nevadav. EPA (U.S. Court of Appeals
for the District of Columbia Circuit, No. 01-71096)
challenges the radiation protection standard set by
the U.S. Environmental Protection Agency for the
proposed high level nuclear waste repository at
Y uccaMountain. The suit challenges EPA’s
radiation standard as not being protective enough of Nevada's groundwater and less stringent
than the standard in place at Waste Isolation Pilot Plant (WIPP) in New Mexico. Nevada
contends that the 10,000-year regulatory time period is contrary to the recommendation of the
National Academy of Sciences, which is one million years. The NAS recommendation was
required by the Energy Policy Act of 1992 to be adopted by EPA. Also, argues that EPA grossly
gerrymandered the site boundary for measuring doses to the public so radionuclides could first be
diluted in regional groundwater prior to measurement. Briefing is complete and oral argument on
the meritsis scheduled for September 2003 in tandem with cases 2 and 3 below.

2. Nevada, Clark County, a