OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1957

OPINION NO. 57-236 PUBLIC EMPLOYEES RETIREMENT—Legisator who reaches
retirement age and has sufficient service in a participating agency other than the State
Legidature to entitlte him to participate in the retirement benefits under the Public
Employees Retirement Act, does not lose his right to such benefits by reason of the fact
that he serves as a legidator for a period of more than five years, and elects thereafter to
waive such legidative service as contributing toward the necessary time for benefits under
the Act.

Carson City, January 16, 1957

Mr. Kenneth Buck, Executive Secretary, Public Employees Retirement Board, Carson City,
Nevada

Dear Mr. Buck:

Under date of January 14, 1957, you have requested this office to give an opinion based upon
the following statement of facts:

An individual is employed in “full-time” service for an employer participating
in the retirement system. He then leaves such regular covered service and is a
member of the Nevada Legislature for the ensuing eight years. He then returns to
“full time” employment at the conclusion of the 8-year period and subsequently
applies for retirement. Sec. 8.5(4) of the Retirement Act (Chap. 197, Stats. 1955)
permits persons who have served as legislators, county commissioners, or city
councilmen to waive such service at time of retirement and “elect to have their
allowance computed in the same manner as other members of the system and under
the same provisions applicable to other members of the system.” Under Sec. 16(4)
an employee shall “cease to be a member of the system (a) in the event that he is
absent from the service of al employers participating in the system for a total of
more than (5) five years during any six year period * * *.”

Y ou then ask the following specific question:

In the situation outlined would a waiver of legidative service operate to establish
alapse of more than five yearsin covered service and thus cancel service preceding
legislative service?

OPINION

It is the opinion of this office that the guiding language is found in Sec. 16(4) of the Public
Employees Retirement Act wherein it is provided that an employee shall cease to be a member of
the system (a) in the event that he is absent from the service of all employers participating in the
system for atotal of more than five years during any six-year period * * *, (Italics ours.)

An individual who is employed by an employer participating in the system, who leaves such
employment to become a legislator, leaves a participating member of the system to join another
participating member of the system. Despite the length of his service, therefore, he is not absent
from the service of an employer participating in the service.
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This office feels that subparagraph 4 of Sec. 8.5 of Chap. 197 of the 1955 Stats. was made a
part of the Act to protect those who, in a spirit of public service, leave a participating employer of
the system to serve in the State Legisature, and to encourage such service by providing that they
may waive service as legidators to participate on a more remunerative basis by electing to have
their alowance computed on service with a participating agency whose salary or wage scae is
higher than that afforded by legidlative service.

It is therefore the opinion of this office that a legislator who reaches retirement age and has
sufficient service in a participating agency other than the State Legislature to entitle him to
participate in the retirement benefits under the Public Employees Retirement Act, does not lose
his right to such benefits by reason of the fact that he serves as a legislator for a period of more
than five years, and elects thereafter to waive such legidative service as contributing toward the
necessary time for benefits under the Act.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

OPINION NO. 57-237 FISH AND GAME COMMISSION—Sale of game meat by cold-
locker operators to cover processing and storage charges prohibited by Fish and Game
Law.

Carson City, January 24, 1957

Mr. Frank W. Groves, Director, Fish and Game Commission, P. O. Box 678, 51 Grove Street,
Reno, Nevada

Dear Mr. Groves:
In your letter of January 8, 1957, you request our opinion on the following facts and questions:
FACTS

Game meat is left with cold locker plant operators for processing and sometimes for storage.
The meat, after considerable time, remains unclaimed by its owner. The disposal of this meat
givesrise to two questions:

QUESTIONS

1. Would the sale of such meat by the plant operator for an amount to cover the processing
and storage charges constitute a violation of Fish and Game Law prohibiting the sale or purchase
of game or game meat in this State?

2. Who would be liable for waste if the plant operator destroyed the meat?

Before statement of opinion it must be made clear that this office is concerned only with the
guestions of the violation of the Fish and Game Laws. Any legal questions involving bailments
and liens arising from the contractua relationship between the plant operator and the person who
left the meat for processing and storage are not questions involved in this opinion except as
incidentally referred to hereinafter.

OPINION

The answer to question number oneisyes.
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This question was answered in an opinion of this office numbered 179, released on June 30,
1952, a copy of which is enclosed. However, inasmuch as the interest in this subject is so
prolonged, we feel that our reasons should be more fully set forth in this present opinion.

Sec. 70 of the Fish and Game Law (Chap. 101, 1947 Stats.) provides as follows:

It is hereby made unlawful for any person to sell, or expose for sale, to barter, or
trade, or purchase, or attempt to sell, barter, trade, or purchase any deer meat or any
species of game animals, or any migratory birds or any other game birds protected
by the provisions of this act.

It can be said with some cogency that the law prohibiting the sale of game should not be, and
is not intended to be, applied to a sale by such plant operators to recover processing and storage
charges; that this law is designed to take away the incentive for illegal destruction of game (24
Am.Jur. 389 “Fish and Game Laws,” Sec. 24 for theory upon which such laws are justified); that
it is the reason for the rule which dictates its application, and that there is no reason for the
application of the rule in this case because this type of sale would in no way add to the incentive
for illegal destruction of game.

Whether this is true or not, this office, in light of the fact that the transaction proposed would
constitute a sale, and in light of the fact that the wording of the law prohibiting a sale is in such
clear terms as to preclude interpretation, is required to conclude that such sale would be in
violation of the law as above quoted.

Moreover, a price which would cover the processing and storage charges would include the
original profit to be derived by the plant operators. This leads to the possibility of commercial
enterprise for profit; thus establishing an incentive to the illegal killing of game. This the
legislators, who studied this matter at the time of enactment, may, in their wisdom, have well
considered. If a change in the law is now desirable, it should be done by and upon further
consideration of the Legislature.

There is one further matter in connection with this first question which we consider must be
discussed. Whatever methods of sale by auction which are available in this type of case under the
lien or bailment laws of the State, we do not deem in any way alters our opinion. Such methods
of sale would certainly not be those prohibited by the Fish and Game Law. Their very existence
at the time of the enactment of the Fish and Game Law in 1947 would exclude them.

Concerning question number two, please be advised that the subject does not admit of a
statement of opinion which would cover all cases of liability for waste. There are too many
variable factual situations possible. For example, if the person first leaving the meat failed to
redeem it because he could not pay the processing charges, and this circumstance combined with
destruction of the meat by the plant operator because he finds no needy person or charitable
institution that will take it at the time, and need for space requires the destruction, we would be
faced with a circumstance wherein it would be difficult to charge anyone with waste as it is
defined in Sec. 87 1/2 of the Fish and Game Law, cited above. There would, it appears in such
case, not be a needless waste, and it is only waste which is needless, under that section of the
law, which constitutes a misdemeanor. Each case, then, must, as we see it, be determined upon
itsown facts.

Y ou have aso asked one further question which we quote from your letter as follows:

Also, if said locker plant operator obtained a judgment through a small claims
court against the individual and was given authorization by the court to dispose of
the meat to cover processing costs, would this conflict with our law prohibiting the
sale of fish or game?

We are unable to answer this last question other than to say that if the small claims court were

to issue such an order or has already done so, it would properly be an order of execution on the
judgment authorizing a sale at auction as prescribed in the law setting forth the procedure for the
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execution of judgment. This type of sale is obviously not within the provision of the Fish and
Game Law prohibiting the sale of game.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-238 STATE WELFARE BOARD properly authorized under existing laws
to determine and prescribe conditions, rules and regulations for placement of minor
children within the State pursuant to Sec. 1061.02, N.C.L. 1931-1941 Supp.

Carson City, January 28, 1957

Mrs. Barbara C. Coughlan, State Director, Nevada State Welfare Department, P. O. Box 1331,
Reno, Nevada

Dear Mrs. Coughlan:

In your letter of January 9, 1957 you request the opinion of this office on the following
guestion:

QUESTION

Is the State Welfare Department of Nevada authorized under the law to require
an agency, organization or an individual requesting placement of a minor child in
the State for purposes of adoption, boarding home placement or placement with
relatives, to sign an agreement as to future planning and responsibility for such
child should the placement devel op unsatisfactory?

OPINION

In answering this question we look first to Chap. 185, Stats. of Nevada 1939, being Sec.
1061.02 N.C.L. 1931-1941 Supp., reading as follows:

No person other than the parents or guardian of a child and no agency or
institution in this state or from any other state may place any child in the control or
care of any person, or place such child for adoption without sending notice of the
pending placement and receiving approval of the placement from the state welfare
department. (Italics supplied.)

In our opinion the italicized portion of the above section imports a more extensive meaning
than what might be detected at first glance. The very fact that the State Welfare Department is
specifically empowered to approve placement of a minor child within the State implies a like
power to disapprove such placement. Any such disapproval would of necessity be for reasons
specified by the Legislature or such as might be determined by the department. It appears from a
careful reading of the above section and as the same is considered in conjunction with its
purpose, that it was the intent of the Legislature that the department determine these reasons for
itself. Where a statute is not explicit, necessary implications and intendments from the language
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employed therein may be resorted to in order to ascertain the legidative intent. That which is
implied in a statute is as much a part of it as that which is expressed. In 82 C.J.S. Sec. 327, p.
632, we find the rule well stated, thus: “A statutory grant of power carries with it by implication
everything necessary to carry out the power or right and make it effectual and complete.”

That it was the intent of the Legislature to give the department broad discretionary powers in
determining conditions under which placements of minor children may be made in the State is
further evidenced in subsequent legislation, namely, Chap. 327, Stats. of Nevada 1949, as
amended. Under Sec. 8 thereof, defining the powers and duties of the welfare director, are the
following:

(5) To set standards of service.

(15) To exercise any other powers necessary and proper for the standardization
of state work, to expedite business, to assure fair consideration of applications for
aid, and to promote the efficiency of the service.

And in Sec. 10(3) thereof it is provided that the State Welfare Department shall “Make rules
and regulations for the administration of this act which shall be binding upon all recipients and
local units.”

In view of the foregoing statutes and authorities, this office is of the opinion that the State
Welfare Board is properly authorized to prescribe al rules, regulations and conditions under
which a minor child may be placed in this State including that specified in the hereinabove
propounded question. We enclose herewith what we consider to be the proper wording for
approval forms to be used by your department to effectuate the purposes herein mentioned.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General

OPINION NO. 57-239 SCHOOLS; SCHOOL FUNDS; SCHOOL TRUSTEES—1. No
authority to use school district funds to pay premiums on health insurance for district
employees. 2. Vacancies in office of school trustee to be filled by appointment for the
unexpired term as set forth in statute, and not simply until next ensuing general election.

Carson City, January 29, 1957
Honorable Byron F. Stetler, Superintendent of Public Instruction, Carson City, Nevada
Dear Sir:
Y ou request the opinion of this office on the following questions:
FIRST QUESTION
If group health insurance is contracted by the various county school districts for the benefit of
the employees of such districts, can the county school district funds be used to pay a portion of

the insurance premiums?

OPINION ASTO FIRST QUESTION
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This office is unable to find authority, either express or implied, in our statutes for the
expenditure of public funds for this purpose. Sec. 129, Chap. 32, 1956 Stats. (1956 School Law)
provides the authorized uses of county school district funds. The proposed use is not there listed.
Without such legislation, the answer to the first question must be in the negative.

SECOND QUESTION

If an appointment is made, under Sec. 72 of the 1956 School Law, to fill a vacancy in the
office of school trustee, will the appointment be made for the unexpired term of the office, or
until the next ensuing biennial election?

OPINION ASTO SECOND QUESTION
The Sec. 72 provides as follows:

Vacancies: Filled by Superintendent of Public Instruction. Any vacancy
occurring in a board of trustees shal be filled for the unexpired term by an
appointment by the superintendent of public instruction. Any person appointed to
fill avacancy shall have the qualifications provided in section 69.

We think that it cannot be contended that the office of school trustee is a state office.
Therefore, the appointment to fill a vacancy in such office is not controlled by constitutional
provision. The above quoted statutory provision is, then, the guide.

Thereis, aswe seeit, no ambiguity in the use of the words “unexpired term” in that provision.
Heretofore the difficulty has been found in the use of such wording as “until the next general
election.” See: Bridges v. Jepsen, B8 Nev. 64, 227 P. 588; Grant v. Payne, 107 P.2d
307; Brown v. Georgetta, /O Nev. 500] 275 P.2d 376. These cases have held that the term
“genera election,” in such provision, means the election at which officers are elected who are by
law authorized to be elected at that time. But this office is not aware of any interpretation having
been placed upon the wording “unexpired term” other than its plain, ordinary meaning.

Thus, it is the opinion of this office that a vacancy in the office of school trusteeisto befilled
for the term corresponding with the schedule of terms of office of trustees set forth in Secs. 62
and 63 of the 1956 School Law, and not merely for a term to expire when a successor is elected
and qualified at the next ensuing genera election.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-240 PUBLIC WEL FARE—Authority not lodged in Welfare Department to
offer or provide unsought service to abandoned or neglected children.

Carson City, February 7, 1957

Mrs. Barbara C. Coughlan, State Director, Nevada State Welfare Department, P. O. Box 1331,
Reno, Nevada
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Dear Mrs. Coughlan:

The following is in answer to your letter of January 23, 1957, relating to the extent of your
authority to provide what is termed as protective services for children.
We quote a portion of your letter asfollows:

Protective services are those rendered to or in behaf of children who are
abandoned, dependent or neglected, physically or emotionally, by their parents or
guardians. Such service is usually initiated by an agency on the basis of areferra
regarding the neglect or abuse of children. Protective services may be defined as
casework service to parents not requesting help on behaf of their children, but
whose children are not receiving minimum standards of care as determined by the
community. Should such services be refused or be ineffective, the matter may be
brought to the attention of the court.

When our agency receives complaints that certain children are neglected or
abused, do we have the legal right to offer unsought help to the family involved?
Does our agency have legal responsibility for the care of children who are neglected
and abused? Does our agency have the responsibility to determine the plan of care,
and to file petitions in court in those instances where parents cannot or will not
improve the conditions surrounding a child?

We think that there is only one basic problem involved here, which is asfollows:
Is your department required, and is it authorized, to render such service, or attempt to render
such service, except when asked or otherwise authorized by the parties to do so?

OPINION

We think the answer is no. Such authority or requirement is not, insofar as we can find,
express in the law. Nor do we think that such authority can be implied from what is express in
the law.

It may be added that, with regard to the specific proposition of offering such service, while
there may be nothing legally objectionable to making the offer, it should be remembered that the
law, as we see it, does not require it nor sanction it. Thus, if a proud but poverty stricken parent
should make physical objection to such a proffer, then the welfare worker, insofar asthis officeis
concerned, is in the position of having been engaged in an activity (however meritorious he
considersit) over and beyond his call of duty or scope of authority.

Thereis afurther question in your letter which we quote as follows:

Does the Juvenile Court Law, Chapter 63, 1949 Statutes of Nevada, charge any
agency with the authority and responsibility to provide protective services to
children? Does the law provide for more than one agency assuming this
responsibility?

The Juvenile Court Act does place such authority and responsibility. As will be observed in
that Act, certain officers are designated to work with the court in this regard. The officer or
officers designated by the Act are the individuals or bodies with whom the authority and duty is
lodged, and with no others.

You state in your letter that you have federal money which can be used for the provision of
this protective service. It should be added, by way of explanation, that if there is no objection by
the federal people to the administration of these juvenile problems by the proper courts of our
State, there surely should be a means of using the money for the purpose intended through the
state agency properly authorized under state law.

Respectfully submitted,
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HARVEY DICKERSON
Attorney General

OPINION NO. 57-241 NEVADA STATE DAIRY COMMISSION.—It is only an indirect
burden upon interstate commerce and not prohibited by the commerce clause of the United
States Constitution, for out-of-state producers of fluid milk, consumed in Nevada, to be
assessed as are in-state producers.

Carson City, February 12, 1957
Mr. A. J. Reed, Chairman, Nevada Dairy Commission, Fallon, Nevada
Dear Mr. Reed:

We have your letters of January 11 and January 21, 1957 requesting an opinion from this
department upon facts and questions as hereinafter stated.

FACTS

A distributor in the city of Las Vegasis aproducer of dairy products in the State of Utah. This
distributor brings its milk to Nevada from its production facilities in Utah, in a form requiring
only refrigeration and sale to the Nevada consumers, i.e,, it is processed and is in cartons ready
for delivery to the outlets, stores, restaurants and others. The Nevada Dairy Commission, created
by Chap. 387, Stats. of 1955, p. 736, promulgated on March 29, 1955, a Stabilization and
Marketing Plan for Western Nevada Marketing Area. This plan defines and limits the Western
Nevada Marketing Area as meaning “all portions of the nine (9) western counties of the State of
Nevada, namely, Washoe, Ormsby, Storey, Douglas, Lyon, Churchill, Humboldt, Pershing and
Mineral, or such area as may hereafter be designated by the Nevada State Dairy Commission.”

Article Il of this Stabilization and Marketing Plan for Western Nevada Marketing Area, under
the subtitle “ Assessments,” in part provides as follows:

Each distributor who sells or disposes of fluid milk and/or fluid cream within the
Western Nevada Marketing Area, shall deduct, as an assessment from payments
due producers for fluid milk, fluid cream, or both, including each distributor’s own
production, the sum of one-half cent (1/2¢) per pound milk fat on al milk fat
contained in fluid milk, fluid cream, or both, or in the case of distributors who do
not purchase or receive fluid milk in milk fat pounds, the sum of one and one-half
cents (1 1/2¢) for each ten (10) gallons of fluid milk sold.

Each distributor who sells or disposes of fluid milk and/or fluid cream within the
Western Nevada Marketing Area shall pay to the commission as an assessment
upon distributors a sum equal in amount to that deducted as an assessment from
payments due producers.

QUESTION

May the sums provided in the last two preceding paragraphs be required by the commission to
be paid to the commission from contributions of the producer and distributor (in this case one
and the same business unit) notwithstanding the fact that the fluid milk or fluid cream has been
produced in another state?

OPINION
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At the outset we detect a possible discrepancy in the geographic extent of the Western Nevada
Marketing Area. For as it is defined and limited in the Stabilization and Marketing Plan, above
set out, it does not include the county of Clark. Plainly then the county of Clark is not brought
within the Western Nevada Marketing Area as promulgated and limited by the commission on
March 29, 1955. That plan could have been amended by adding other territory including the
county of Clark, or a Southern Nevada Marketing Area could have been created by the
commission, upon the same plan as the Western Nevada Marketing Area, such southern area to
include the county of Clark. Plainly one or the other of these procedures, or a procedure of like
effect must be followed before any contributions can be required of Las Vegas distributors even
with respect to Nevada produced fluid milk or fluid cream. This is not too difficult for the
commission to meet the law in this respect, and assuming that this requirement has been met or
will be met before any attempt is made to levy contributions in the Clark County area against
distributors, we now proceed to answer the question sguarely and pass upon this question of
interstate commerce, and the police power of the State of Nevada. See “Footnote.”

The power to regulate the manufacture and sale of food rests upon and is limited by the police
power of the state. 22 Am.Jur. p. 805.

The importance of securing to the community a large cleanliness,
wholesomeness, and purity in milk, has led to the very general enactment of
regulations as to the standard of quality of milk sold, the care and feeding of milch
cattle, and the sale of the product. Such regulations, although frequently assailed
upon the ground that they deprive the dairyman and milk vendor of their property
without due process of law or unjustly discriminate against them, have been
sustained with practical unanimity, whether made by the state through the operation
of a genera statute or by the municipal council through ordinances enacted
pursuant to powers conferred upon municipalities to regulate the sale of milk and
dairy products. The universal use of these products as food and their peculiar
liability to contamination and adulteration supports the strictest regulation in the
interest of public heath and safety, and statutes which tend to that protection are
wholly within the proper exercise of the police power of the state. * * *. 22 Am.Jur.
FOOD-Milk Section 59, p. 850.

The power to regulate the manufacture and sale of food rests upon and is limited by the police
power of the state. 22 Am.Jur. p. 805.

The importance of securing to the community a large cleanliness,
wholesomeness, and purity in milk, has led to the very general enactment of
regulations as to the standard of quality of milk sold, the care and feeding of milch
cattle, and the sale of the product. Such regulations, although frequently assailed
upon the ground that they deprive the dairyman and milk vendor of their property
without due process of law or unjustly discriminate against them, have been
sustained with practical unanimity, whether made by the state through the operation
of a general statute or by the municipal council through local ordinances enacted
pursuant to powers conferred upon municipalities to regulate the sale of milk and
dairy products. The universal use of these products as food and their peculiar
liability to contamination and adulteration supports the strictest regulation in the
interest of public heath and safety, and statutes which tend to that protection are
wholly within the proper exercise of the police power of the state. * * *. 22 Am.Jur.
FOOD-Milk Section 59 p. 850.

Footnote: Sections 66 and 67 of the Act make provision for the contributions that are hereinabove set out in the
Stabilization and Marketing Plan. The plan for the Western Nevada Area requires contributions in the maximum
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amount as authorized by the statute. These sections, however, are clear in the meaning that the contributions may be
demanded of those distributors only who are subject to the provisions of a stabilization and marketing plan.

Milk control acts are widespread throughout the Nation. We quote from 22 Am.Jur. FOOD-
Milk Section 60 p. 852, asfollows:

Legidlation for the control of the dairy industry is within the police power of the
state, both to protect the industry from fraud and unfair competition and to enact
laws for the control or regulation of the production and essential industry and
protecting a necessary and essential food supply.

The power of the state to protect the milk industry as an industry “affected with a public
interest” even to the point of regulating prices to be charged by the merchant has been upheldin a
leading case. See: Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 92. 78 L.Ed. 940, 89 A.L.R. 1469.

Respecting the power of the state in a proper field of action under the police powers of the
state, to enact effective legislation which may as a consequence place an indirect burden upon
interstate commerce, the Supreme Court in Schecter v. United Sates, 295 U.S. 495, 79 L.Ed.
1570, 55 S.Ct. 837, 97 A.L.R. 947, said:

In determining how far the Federal Government may go in controlling intrastate
transactions upon the ground that they “affect” interstate commerce, there is a
necessary and well-established distinction between direct and indirect effects. The
precise line can be drawn only as individual cases arise, but the distinction is clear
in principle. * * * But where the effect of intrastate transactions upon interstate
commerce is merely indirect, such transactions remain within the domain of State
power.

If the commerce clause were construed to reach al enterprises and transactions
which could be said to have an indirect effect upon interstate commerce, the
Federal authority would embrace practically all the activities of the people and the
authority of the State over its domestic concerns would exist only by sufferance of
the Federa Government. Indeed, on such a theory, even the development of the
State’'s commercial facilities would be subject to Federal control.

And finally we have found a case nearly directly in point. See: 110 A.L.R. 644:

A State Milk Control Act imposing atax or assessment upon milk imported into
the State as well as upon that produced within the State, to cover the expenses of
the milk commission and local milk board, was held in Highland Farms Dairy v.
Agnew (1936; D.C.) 16 F.Supp. 575, not to be unconstitutional as imposing a
burden upon interstate commerce, since the assessment was levied after the milk
had reached its destination within the State.

We have therefore established that the Milk Control Act attempts to regulate an industry
which is a proper field for the State to enter under its police powers as one “affected with a
public interest;” that to levy the assessment against out-of-state producers without distinction to
producers domiciled within Nevada will or could have an effect upon interstate commerce, but
that the effect is indirect and not a burden prohibited by the commerce clause of the Constitution
of the United States.

For the foregoing reasons we are of the opinion that the question stated must be and is
answered in the affirmative.

Respectfully submitted,
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HARVEY DICKERSON
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 57-242 WELFARE DEPARTMENT; ADOPTION—Interpretation of
adoption statute with reference to residence requirements of petitioners.

Carson City, February 18, 1957

Mrs. Barbara C. Coughlan, State Director, Nevada State Welfare Department, P. O. Box 1331,
Reno, Nevada

Dear Mrs. Coughlan:

Your letter of February 7, 1957, requests an opinion from this office on the questions
hereinafter stated with reference to adoption in this State and arising in connection with Secs. 3
and 6 of Chap. 332, Stats. of 1953, which reads as follows:

Sec. 3. Who May Petition. Any adult person or any two persons married to each
other, may petition the District Court of any county in this state for leave to adopt a
child. The petition by a person having a husband or wife shall not be granted unless
the husband or wife consents thereto and joins therein.

Section 6. Residence of Petitioners; Adoption of Two or More Children. 1. The
petition for adoption shall not be granted unless the petitioners have resided in the
State of Nevada for a period of six months prior to the filing of the petition.

QUESTIONS

1. Do these provisions require that, when two persons married to each other petition to adopt,
both the husband and wife must have resided in the State of Nevada for a period of six months
prior to the filing of the petition? Or

2. Isit sufficient for either the husband or wife alone to have resided in Nevada for a period
of six months prior to the filing of the petition?

OPINION

We look to the content of the above sections in finding the answer to these questions. It is
noted from Sec. 3 that in addition to any adult person “any two persons married to each other,
may petition * * * for leave to adopt a child.” This is followed in the same section by the
provision that “ The petition by a person having a husband or wife shall not be granted unless the
husband or wife consents thereto and joins therein.” To us, the wording of the section as quoted
leaves no doubt but that the husband or wife of the petitioning spouse must not only join in the
petition but that such husband or wife becomes as much a petitioner as though he or she were the
sole petitioner. It follows that what is required as a prerequisite to filing a petition by any one
petitioner applies likewise to both.

Sec. 6 is so specific as to residence requirements of Petitioners for adoption as to present no
doubt. The fact that the word “petitioner” is used in the plural makes it mandatory that both
parties for an adoption must have been residents of the State of Nevada for the required period of
six months as therein provided.
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We believe that these sections of the Act are controlling over any other sections therein which
are not so specific. Our Supreme Court has held that one section of a statute treating specifically
of amatter will prevail over other sectionsin which incidental or general reference is made to the
same matter. State v. Hamilton, Also, we interpret the wording of these sections
with reference to the residence requirement to mean precisely what it says. The Supreme court
has passed on that point and held that in construing a statute, words shall be given their plain
meaning, unless to do so would clearly violate the evident spirit of the Act. Ex Parte Zwissig,
Nev. §§(%_5] It isagenera rule of statutory construction to which our court has adhered that, where
the meaning of a statute is clear, there is no occasion for construction. In Re Hegartys' Estate,

l ru|e which we deem to be of great import in determining the above questions is laid down
in2 C.J.S,, Sec. 35(b) reading as follows:

In view of the fact that adoption statutes are in derogation of the common law,
and that courts vested with the power to hear and determine adoption proceedings,
in so acting are courts of limited jurisdiction, a statute requiring the residence of
the parties within the jurisdiction of the court granting the adoption is mandatory,
and an appearance by non-resident parties before the court is not sufficient to give
jurisdiction. (Italics supplied.)

For the foregoing reasons, it is our opinion that question number one must be answered in the
affirmative and question number two in the negative.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General

OPINION NO. 57-243 NEVADA INDUSTRIAL COMMISSION—Commission does not
have authority under present Industrial Insurance Act to hire or appoint an attorney for
compensation, in the absence of disqualification of the Attorney General and his deputies
to act for such commission in legal matters.

Carson City, March 1, 1957
Honorable Thomas Godbey, Assembly Chambers, Carson City, Nevada
Dear Mr. Godbey:
Y ou have addressed an inquiry to this office as to whether the Nevada Industrial Commission
under present law has the authority to hire an attorney other than the Attorney General or one of
his deputies to handle the legal work of that commission.

OPINION

NRS 228110 reads as follows:

1. The attorney genera and his duly appointed deputies shall be the legal
advisers on all state matters arising in each department of the state government.
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2. No officer, commissioner or appointee of the State of Nevada shall employ
any attorney at law or counselor at law to represent the State of Nevada within the
state, or to be compensated by state funds, directly or indirectly, as an attorney
acting within the state for the State of Nevada or any department thereof unless the
attorney general and his deputies are disgualified to act in such matter or unless an
act of the legislature specifically authorizes the employment of other attorneys or
counselors at law.

3. All claims for legal services rendered in violation of this section shall be
void.

It is apparent that if the appointment of an attorney by an officer, commissioner, or appointee,
connected with the Nevada Industrial Commission is to be effective in view of the foregoing law,
that one of two things must have occurred: (1) the Attorney General and his deputies must have
been disgualified to act at the times of such appointment or (2) the Legislature must have
specifically authorized the appointment of such an attorney by legislative enactment.

Is there any legidlative authority in the Nevada Industrial Insurance Act which authorizes an
officer, commissioner or appointee of the Nevada Industrial Insurance Commission to hire an
attorney, in the absence or disqualification of the Attorney General and his deputies to act as
legal advisorsto such commission?

It is to be noted that compensation with state funds is only one of the prohibitions.
Subparagraph 2 starts out by stating that no officer, commissioner or appointee of the State of
Nevada shall employ any attorney at law or counselor at law to represent the State of Nevada
within the State or to be compensated with state funds. The use of the word “or” rather than the
word “and” denotes two prohibitions, (1) no attorney shall be appointed to represent the State of
Nevada unless the Attorney Genera and his deputies are disqualified or unless an act of the
Legidature specifically authorizes such appointment, and (2) no compensation shall be paid from
state funds to an attorney representing the State of Nevada unless the Attorney General and his
deputies are disqualified or unless the Legislature has specifically authorized such appointment.
The two are separable and not conjoint.

Sutherland in his famous work on statutory construction (Vol. 2, Sec. 4923) says, “Where two
or more requirements are provided in a section and it is the legidative intent that all of the
requirements must be fulfilled in order to comply with the statute, the conjunctive ‘and’ should
be used. Where a failure to comply with any requirement imposes liability the digunctive ‘or’
should be used. One may be substituted for the other only if to do so would be consistent with
legislative intent.”

It is the feeling of this office that it was the intent of the Legidature to prevent state
departments from hiring their own attorneys unless the Attorney General and his deputies were
disqualified or unless the Legislature had specifically authorized the hiring of such attorney by
legislative enactment, and this regardless of where the funds arise for the payment of such
remuneration.

This is entirely consistent with the theory of government which holds that central
responsibility and authority should be lodged with the officers of government upon whom the
people have imposed such duties and responsibilities, and who are directly responsible to the
electorate.

The appointment or hiring of attorneys by various governmental departments without direct
legislative authority only creates confusion and adds to the cost of government. In this regard the
attorneys appointed without legislative authority have in the past given to the departments by
which they are employed their interpretation of legislative acts which the Attorney General, upon
request, has had to take exception to. Thus the appointment of such attorneys has not relieved the
office of the Attorney General of the responsibility of interpreting the law for the various
governmental departments using unauthorized attorneys, but has imposed on the Attorney
General the grave responsibility of having to answer for their judgment without having control of

thelr operations. Thisis not consistent with good government.
defines “Commission” as meaning the Nevada Industrial Commission.
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defi nes “Commissioner” as meaning a member of the commission.

a the commissioners are appointees is demonstrated by which reads as
follows:

1. The Nevadaindustrial commission is hereby created.

2. The commission shall be composed of three commissioners, all appointed by
the governor.

3. Each commissioner shall hold office for a term of 4 years from and after the
date of his appointment, and until his successors shall be appointed and shall have
qualified.

4. No commissioner shall serve on any committee of any political party.

Now we arrive a the question as to whether the law authorizes the appointment of an
attorney, for compensation, by the Commission. NRS 616.185|reads as follows:

1. The commission may employ a secretary, actuary, accountants, examiners,
experts, clerks, stenographers, and other assistants, and fix their compensation.

2. The commission shall employ a safety inspector, and fix his compensation.

3. Employments and compensation shall be first approved by the governor and
compensation shall be paid out of the state treasury.

4. Actuaries, accountants, inspectors, examiners, experts, clerks, stenographers,
and other assistants shall be entitled to receive from the state treasury their actual
and necessary expenses while traveling on the business of the commission.
Expenses shall be itemized and sworn to by the person who incurred the expense
and allowed by the commission.

5. No employee of the commission shall serve on any committee of any political

party.

Is such authority to be construed as authorizing the employment of an attorney? We feel that
most certainly it is not. We feel that the Legislature, wherever it has created a department of
government, has intended for such department to follow the directions of unless it
has, as in such section specified, provided specifically for the appointment of the department’s
own attorney.

For exampleHggg 090| under the chapter on gambling licensing and control states, “The
Nevada tax commission and the board are authorized to employ and fix the compensation of such
attorney or attorneys deemed necessary by it to assist in carrying out the provisions of
I%?T%[tom inclusive.

[T 1S, therefore, the opinion of this office that the Nevada Industrial Commission under the
Nevada Industrial Act as it now stands does not have the right to employ an attorney to handle its
legal matters, in the absence of disqualification of the Attorney General and his deputies. If the
present Legislature so desires, it can provide authority for the Nevada Industrial Insurance
Commission to hireits own attorney by so amending the law.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

OPINION NO. 57-244 NEVADA SCHOOL OF INDUSTRY AND NEVADA
CHILDREN'S HOME—Funds received by either of these institutions from Social
Security benefits for care of children committed thereto may be applied and used toward
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and for the support, care, education and maintenance of such children. All moneys received
from this source should be deposited in the State general fund.

Carson City, March 8, 1957
Mr. C. A. Carlson, Jr., Director of the Budget, Carson City, Nevada
Dear Sir:

In your letter of February 27, 1957, you inquire as to the proper disposition of Social Security
checks, and use of the proceeds thereof, received by the Nevada School of Industry and the
Nevada Children’s Home on behalf of minors now in these institutions. Specifically you request
the opinion of this office on the following questions:

QUESTIONS

1. May the state as a guardian force the child to pay his own way in the
institution, in other words is the child expected to support himself in his “ward”
status?

2. Should they (the checks) be absorbed in the general fund or into the general
operating fund of the institution?

OPINION

Under the Common Law concept of parens patriae which the American States have adopted,
the State of Nevada with reference to the person and property of minors stands in the same
relationship. As such it is authorized to legislate for the protection, custody, care and
maintenance of children within its jurisdiction. Also, the legislature is authorized to define the
status of infants requiring guardianship and may enforce state control and education of those
coming into this class. (27 Am.Jur., Sec. 101, p. 822.)

The State of Nevada has, in addition to establishing a compulsory public school system,
established a separate school for the education and care of juvenile offenders, (Secs. 210.010-
210.190 NRS), and a home for orphans and homeless children (Secs. 423.010-423.250 NRS).
Children committed to either of these institutions become wards of the State insofar as their
custody, control, care, education and maintenance is concerned. The state’s position becomes
analogous or equivaent to that of a guardian. Under general law applicable to guardian and ward,
the guardian is authorized to use any property of the ward for offsetting expenses incurred for his
education and support. We believe this law is likewise applicable where the State occupies the
position and performs the duties of a guardian.

From a careful reading of the laws establishing the above-mentioned institutions and
governing their operations, we deduct that it was the intent of the Legislature that all expenses to
be incurred on behalf of a ward committed in either one, must be, if possible, paid from, by or
through the source of commitment. In Sec. 210.180 NRS having to do with the Nevada School of
Industry we find the following:

1. It shall be lawful for the courts to commit to the school those minor persons
whom they have found to be delinquents as provided by law. In the case of afemale
minor, and upon the written request of the superintendent, the court may order her
commitment to a school approved by the board outside of the State of Nevada.

2. The court may order, when committing a minor to the care, custody and
control of the school, the expense of his support and maintenance be paid in whole
or in part by his parents, guardian or other person liable for his support and
maintenance. The moneys so ordered paid shall be paid to the superintendent, who
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shall immediately deposit the sum in the state treasury to be credited to the general
fund.

And in Sec. 423.210 NRS in connection with the Nevada Children’s Home is the following
provision:

2. The order of commitment shall require the parent or parents of the child to
pay to the superintendent $50 monthly for the care and support of each child
committed; but when it shall appear to the district court that the parent or parents
are unable to pay $50 per month the order shall require the payment of such lesser
amount as may be found to be reasonable, and the county where the child was
committed shall then pay to the superintendent the difference between the amount
so ordered paid and the sum of $50, or, if the parents be found unable to pay
anything, the county where the child was committed shall be liable for the whole
amount of the support of the child.

We have found no law which prohibits using money derived from Social Security benefits for
the support and education of the minor on whose behalf payments thereof are made. Were such
payments made directly to the parent or guardian of a child not in an institution, it is certain they
would be applied toward his education and support. The basis for such paymentsin the first place
is the support and education of children whose means of support has terminated by reason of the
death of their fathers. This purpose would not be served were it required that these payments be
placed in a savings fund for the child. It must aso be remembered that many of the state’ s wards
who are beneficiaries under the Social Security laws had, before their commitment, only the
payments received pursuant thereto as their sole means of support. In those instances where the
parent or guardian can not or will not pay for the child's support at either of the above
ingtitutions as provided by the sections of the law above cited, no logical or legal reason can be
advanced why the State should assume the burden when funds are available from Socia Security
payments for this purpose.

For the foregoing reasons it is the opinion of this office that the proceeds of Social Security
checks received by either the Nevada School of Industry or the Nevada Children’s Home for the
care of a child committed therein may be applied toward the expense of his or her support, care,
education and maintenance to the extent of the total amount incurred each month for such
purposes.

We believe that with reference to funds derived from Social Security checks by the Nevada
Industrial School, the law stated in Sec. 210.180 applies. It reads: “ The moneys so ordered paid
shall be paid to the superintendent, who shall immediately deposit the sum in the state treasury to
be credited to the general fund.” We interpret this to mean all moneys paid in from any source for
the support of achild at that institution.

As to funds of this nature received for care of any child in the Nevada Children’s Home, we
are of the opinion that they likewise should be paid by the Superintendent thereof to the State
Treasurer for deposit into the state general fund. Considerable legislation has been enacted in this
State over the last several years providing that all fees, assessments, dues, and other moneys
received by any state supported institution shall be paid into the state general fund.

For these reasons we are therefore of the opinion that Social Security checks coming into the
hands of the Superintendent of either the Nevada Industrial School or the Nevada Children’s
Home should, to the extent necessary to pay the expenses of the child concerned, be paid into the
state genera fund.

Respectfully submitted,

HARVEY DICKERSON
Attorney General
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By: C. B. Tapscott
Deputy Attorney General

OPINION NO. 57-245 CONSTITUTIONAL LAW; BOARD OF REGENTS OF
UNIVERSITY OF NEVADA—Where the Legidature by legisation increases the
membership of the Board of Regents of the University of Nevada, it cannot constitutionally
elect or appoint such additional members to serve the interim period between passage of
the Act and the next general election.

Carson City, March 8, 1957

Honorable Maude Frazier, Chairman, Education Committee, Assembly Chambers, Carson City,
Nevada

Dear Miss Frazier:

You have directed to this office an inquiry as to whether it is within legidative power to
provide that enlargement of the Board of Regents of the University of Nevada shall be by
appointment by the Legislature rather than by election by the people.

You specifically cite Sec. 3 of as amended by AB 342, said section reading as
follows:

Notwithstanding the provisions of NRS 396.060} the four vacancies in the
offices of members of the board of regents created by section 2 of this act shall be
filled by election by the legislature in joint convention immediately after the
effective date of this act. The four persons so elected by the legislature to fill such
vacancy shall hold office until the 1st Monday in January 1959. At the generd
election to be held in November 1958, in addition to the members of the board of
regents to be elected as provided in subsection 1, two members of the board of
regents shall be elected by the people for terms of 2 years each, and two members
shall be elected by the people for terms of 4 years each. Thereafter, their successors
shall be elected by the people for terms of 4 years each.

OPINION

The constitutional provision for a Board of Regents is found in Sec. 7 of Art. XI of the
Constitution, which reads as follows:

Sec. 7. The governor, secretary of state, and superintendent of public instruction
shall, for the first four years and until their successors are elected and qualified,
constitute a board of regents, to control and manage the affairs of the university and
the funds of the same, under such regulations as may be provided by law. But the
legidature shall at its regular session next preceding the expiration of the term of
office of said board of regents, provide for the election of a new board of regents,
and define their duties.

It is noted that this section provides that the Legislature shall at its first regular session next
preceding the expiration of the term of office of said Board of Regents provide for the election of
anew Board of Regents and define their duties.

This procedure was followed and provison for the election of regular regents of the
University of Nevada was provided for by Chap. LXXX, 1869 Stats. of Nevada, the pertinent
provision of which isfound in Sec. 1 which reads as follows:
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The Board of Regents shall consist of three qualified electors of this State. They
shall be elected by the Legidature in joint convention on the third Tuesday of the
session, and shall hold their office for a term of four years, and until their
successors are elected and qualified; provided, all vacancies occurring between
sessions shall be filled by appointment of the Governor, and the person so
appointed shall hold his office until the next session of the Legidature, when the
vacancy shall be filled by election. The person so appointed or elected to fill a
vacancy shall only fill the unexpired term of the person whose office was made
vacant.

The Regents were so elected until 1887. On February 7, 1887, the Legislature passed Chap.
XXXVII which provided that the Governor, Secretary of State and Superintendent of Public
Instruction should constitute the Board of Regents until the first of January, 1889. The Act then
provided for the election of three qualified electors at the next general election to be voted for the
same as other state officers, and fixed their term of office.

In 1891 the Legislature passed Chap. LXV whereby the Board of Regents was to consist of the
three elected members and the Governor and Attorney General as ex-officio members.

In the case of Sate v. Torreyson, the court held that the Act of 1891 contravened
the constitutiona provision calling for election by the people, and that the Attorney General was
not entitled to the office, or to discharge the duties thereof by reason of the fact that he had not
been elected to the position in the manner provided for by the Constitution, or under the Act of
1887.

The court pointed out that in the case of Clarke v. Irwin, F:g@g where the Legislature had
appointed county officers for White Pine County although the Constitution provided that they
should be elected by the people, yet the Legislature having just created White Pine County an
emergency existed, and that the Legidlature had the power to name the county officers for the
purpose of putting the new system in motion and providing for the election of their successors at
the next general election.

The court pointed out that without such power being vested in the Legislature no new county
could be organized, for officers must be appointed to make the necessary arrangements for
holding the election within the boundaries of the newly created county.

In the case of Sate v. Arrington, the question before the court was as to the
power of the Legidlature to extend the terms of office of the incumbents from two to four years,
and in stating that such was unconstitutional the Supreme Court differentiated from the Irwin
case by pointing out that “there was no emergency or special occasion calling for extraordinary
action on the part of the Legislature.”

In Sate v. Torreyson, supra, the Supreme Court concluded its learned decision by stating:

The respondent admits that “under the constitution the office of regent must be
filled by an election by the people, but contends that the act in question created two
new offices of regent, which as soon as created were vacant and proper to be filled
provisionally by the legidlative appointment, in order to set the new system of the
state university government and discipline in operation.

By his admission that the constitution requires that the regents shall be elected
by the people, it seems to us that the respondent virtually admits that he is not
entitled to discharge the duties of regent; because by such admission he takes
himself without the rule as laid down in the case of Clarke v. Irwin, and falls within
the rule as announced in Sate v. Arrington; in this by increasing the number of
regents from three to five the legislature was not inaugurating a new system of
government for the university, but merely increasing the number of regents who
were to administer the affairs of an institution which had theretofore been
controlled by three; and there is nothing contained in the act of 1891 that would
indicate or lead us to the conclusion that there was any emergency existing at the
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date of the passage of the act, whereby it became necessary that the increased
number should be inducted into office prior to their election by the people.

The same rule does not apply in the case under consideration that should be
invoked in cases where the legislature had created new counties, new judicial
districts or new state institutions. The act of 1891 did not create a new system, it
merely created two new officers to assist three others who had been elected by the
people to conduct the affairs of an institution which had been established and the
system inaugurated years prior to 1891.

When new counties or judicia districts are created, or new state institution
established, it becomes necessary that officers should be appointed to organize and
put in motion the county government, the judge to preside in the district, and the
officers to control the affairs of the institution under such laws as may be enacted
for the government of the same; under these conditions an emergency exists and the
legidlature possesses the power to make provisional appointments to put the new
system in motion.

We conclude therefore that the respondent is not entitled to discharge the duties
of regent of the state university, by reason of the fact that he has not been elected to
that position in the manner provided for by the constitution, or under the act of
1887, and the judgment of ouster must be entered.

Justice Bigelow in a concurring opinion writes:

This court concluded that the cases of Sate v. Irwin, supra, and Sate v. Swift, supra,
presented some of the excepted instances, and the appointments there questioned were
accordingly upheld. But as these exceptions are contrary to the language of the
constitution, and only to be justified by the exigencies of the situation, this principle
should not be extended farther than to the cases that reason forces us to conclude the
congtitution makers did not intend to be brought within the general rule, that the
incumbent of the office must be elected. The exception should not be extended to the
creation and filling of unnecessary vacancies, nor should the appointments so authorized
be allowed to extend beyond the time when, in the regular course of elections, they can be
filled by the people. * * *

This language undoubtedly states the law, and is decisive of the case in hand. The
doctrine of Sate v. Irwin does not apply here, because, first, there was no special
occasion or emergency that justified or called for the legislative appointment of a new
regent. There was a board of regents already in existence, presumably at least, able and
willing to discharge the duties devolving upon them. If it was proper, and the legislature
had the power to increase the number of regents, still there could have been no crying
necessity for its being done before the next election. The affairs of the university could in
the meantime be attended to by officers elected by the people, and whom they must have
thought when they elected them, fully capable of so doing. It is not the case of an office
that must be filled before the public business can go on.

The same situation exists in the present instance. There is a Board of Regents consisting of
five members. There is no emergency which would warrant the Legislature in electing any
additional members to said board pending the next general election. While it may enlarge the
membership of the Board of Regents by providing for the election of additional members at the
next genera election, the Legislature cannot, under the constitutional ruling of our Supreme
Court in State v. Torreyson, appoint or elect members to serve in the period of time
which must elapse between the Time of the passage of the Act enlarging the membership of the
Board of Regents and the next general election.

Respectfully submitted,
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HARVEY DICKERSON
Attorney General

OPINION NO. 57-246 PUBLIC SCHOOL S—Instruction in reading to classes exceeding 25
or more per year does not subject instructor to jurisdiction of Superintendent of Public
Instruction if such school falls within purview of exemption (i) .

Carson City, March 12, 1957
Honorable Byron F. Stetler, Superintendent of Public Instruction, Carson City, Nevada
Dear Mr. Stetler:

Y ou have propounded an inquiry involving several legal questions to this office. Y ou preface
your questions with this statement of facts:

A newspaper organized a subscription sales campaign in which it offered as a
premium five or six lessons for the subscriber’s child in remedial reading. This
instruction is to be given by the newspaper’s sales representative to a group of six
or eight children at each lesson, at a scheduled time. There will be from thirty to
forty children involved in the program. The instructor is paid by the newspaper
directly, and indirectly by the subscriber through subscription fees.

Y ou then request that the following two questions be answered:

1. Does this class or these classes come within the purview of NRS 394.010
through 394.120, inclusive, dealing with standards and licensing of pr
colleges and universities?

2. Would a person who tutors students, one at a time, or at least in groups of
fewer than five, be subject to the provisions of |NR§ gggglg through 394.120,
inclusive, if such person tutored twenty-five or more Students during any one
calendar year? (Please consider this question from the standpoint of elementary
school, high school, and college level.)

OPINION

In order to answer these questions it is necessary to determine whether under the definitions of
the instruction set forth in your statement of facts constitute such instruction a
private school.” Subparagraph 2 reads as follows:

“School” means any educational institution or class maintained or conducted for
the purpose of offering instruction to five or more students at one and the same time
or to 25 or more students during any calendar year, the purpose of which is to
educate an individual generaly or specialy, or to prepare an individual for more
advanced study or for an occupation, and includes all schools, colleges, universities
and other institutions engaged in such education, except:

(@) Schools maintained by the state or any of its political subdivisions and
supported by public funds.

(b) Schools or school systems for elementary, secondary and higher education
operated or conducted by religious organizations.

(c) Schools, colleges and universities specifically exempted by
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Accordingly unless an exemption could be found under the teaching of either
(1) classes of more than five students, or (2) instruction to or more students during any
calendar year, would bring such instruction within the definition of “school.”

However, this office feels that exemption (i) in |NR§ §Q4QZQ covers this situation. It reads:
“(i) Schools which do not purport to be colleges or universities and which by nature are
specialized and acknowledge completion merely by certificate of completion and not by granting
of adegree.”

We are therefore of the opinion that if the reading instruction set forth in your statement of
facts does not conflict with regular school hours, that it is subject to the exemption set forth
above.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

OPINION NO. 57-247 COUNTIES; EFFECT OF SEPARATING OFFICES—Legidature
authorized to enact laws providing for separating office of County Assessor of Ormsby
County from Sheriff’s office, effective immediately, and County Commissioners of said
county may make appointment to reestablished Assessor's office until next general
election.

Carson City, March 13, 1957
Honorable Cameron Batjer, District Attorney, Ormsby County, Carson City, Nevada
Dear Mr. Batjer:

In your letter of February 15, 1957, you state that plans are under consideration in Ormsby
County for relieving the sheriff of said county of his duties as ex-officio county assessor and
reestablishing the latter office as a separate and independent office. In that connection you
request our opinion on a question substantially as follows:

QUESTION

Could such a division of office be made immediately, or did the Sheriff by
reason of his election held in November 1954, become the County Assessor of
Ormsby County, thereby prohibiting the abolishment or separation of that part of
the elective office until the end of said Sheriff’s present term?

OPINION

The office of county sheriff is a constitutional office in Nevada, and as such, may not be
abolished by an act of the Legislature. Sate v. Douglass, Other offices, including
that of county assessor, not being provided for in the Constitution, may be so abolished, (Moore
v. Humboldt Co., subject, of course, to Art. IV, Sec. 25, of the State Constitution
requiring uniformity of the system of county government throughout the State. While the
Legislature may not authorize a person holding a constitutional office to serve as an ex-officio
officer in another constitutional office (State Ex Rel. Howell v. La Grave, , yet such
person may be properly authorized by law to serve in such capacity in a nonconstitutional office.
Instances of this latter situation are numerous in this State, and particularly in those counties
where the sheriff has served or now serves as ex-officio county assessor.
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Chap. 173, Stats. of 1945, consolidated the office of Ormsby County Assessor with that of
county sheriff and made the said sheriff ex-officio assessor. However, this in nowise abolished
the former office, nor was its identity affected. The Act, in effect, merely enlarged the scope of
duties required of the county sheriff. Making a person ex-officio officer by virtue of his holding
another office, does not merge the two into one. Sate v. Laughton,

Since the office of Ormsby County Assessor still exists, it may be reestablished independently
of the sheriff’s office as it formerly was. Such reestablishment would, in our opinion, be no more
than a separation of two functions of county government, both of which, under the present law,
are being administered by one and the same €elective official. This brings us to a determination as
to whether or not relieving the sheriff of certain duties connected with another office which he
performs in his ex-officio capacity, is equivalent to terminating any part of his office before the
expiration of the term for which he was elected.

It was not alone his election to office in November 1954, that designates the sheriff of Ormsby
County as the proper person to perform the duties of county assessor. Instead, we believe such
designation and the authority to so act exist primarily by reason of the provisions of Chap. 173,
Stats. of 1945, as amended. Were he to die in office or resign therefrom, his ex-officio duties
would readily pass to the person appointed as his successor, and this all without any election.
Were the Act cited repealed, his duties as ex-officio assessor would cease to exist, although such
repeal could have no effect toward terminating his duties as sheriff. He is ex-officio assessor by
virtue of the fact that he holds another public office. In Lobrano v. Police Jury of Parish of
Plaquemines, 90 so. 423, the term “ex-officio” is defined as follows:

“Ex-officio” means “from office; by virtue of office; officially. A term applied to
an authority derived from official character merely, not expressly conferred upon
the individual, but rather annexed to the official position; also used of an act done
in an official character, or a consequence of office, and without any other
appointment or authority than that conferred by the office.”

As an ex-officio officer in the light of this definition, the Ormsby County Sheriff upon
assuming office after the last general election, was not only obligated to perform the duties of his
office as defined by law, but also those of county assessor asincidental thereto.

Reestablishing the county assessor’s office independently of the sheriff's office through
legislative act creates the necessity for fulfilling it with someone to perform the duties formerly
performed by the sheriff. Asto whether a vacancy exists in an elective office immediately when
created or reestablished is a question upon which the authorities are not fully in accord. However,
in Clarke v. Irwin, where the Legislature had just created White Pine County, the
court in determining whether or not immediate vacancies existed in the offices of the new
county, quoted with approval the language in an Indiana decision involving a similar situation
where it was said:

We lay no stress on the declaration of the Legidature that there was a vacancy in
the office of Circuit Judge of the new circuit. If there was a vacancy, it existed
independent of that declaration. If there was no vacancy, that body could not create
one by a declaratory enactment. The vacancy flowed as a natural consequence of
their doing what they had a right to do—to create a new circuit. There is no
technical nor peculiar meaning to the word “vacant,” as used in the Constitution. It
means empty, unoccupied; as applied to an office without an incumbent, there is no
basis for the distinction urged, that it applies only to offices vacated by death,
resignation or otherwise. An existing office without an incumbent, is vacant,
whether it be a new or an old one. A new house is as vacant as one tenanted for
years, which was abandoned yesterday. We must take the words in their plain, usual
sense. (2 R.S. 223, 339, and 341.) The emergency which created the office would
imply that the vacancy in the office of Judge in the new circuit should be filled
immediately. The eighteenth section, article five, provides that the Governor shall,
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by appointment, fill a vacancy in the office of Judge of any Court. We think this
appointment well made under that section.

In addition to determining that a vacancy existed in the office of the newly created county, our
court discussed at great length the various methods of filling the same with the ultimate
conclusion that an emergency existed justifying the immediate appointment of officers to the
vacancies rather than by vote of the people at the next general election nearly two years away.

In the instant matter an analagous situation exists. Assuming that the Legislature exercises its
right to terminate the duties of the Ormsby County Sheriff as ex-officio county assessor and the
latter office is reestablished as an independent office, then it is without an officer to administer
its functions and affairs. A real emergency would exist for filling the office immediately. Under
Sec. 245.170 NRS the county commissioners are empowered to fill any vacancy which shall exist
or occur in a county office of this State until the next ensuing election.

By reason of the foregoing authorities, it is therefore the opinion of this office that the office
of county assessor of Ormsby County may be reestablished pursuant to appropriate legisation,
effective immediately, and the Board of County Commissioners of said county may then appoint
someone to fill said office until the next general election.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney Generd

OPINION NO. 57-248 Public Schools, Nonliability—Trustees of public schools not
personally liable for fire loss to uninsured school property or for injuries resulting
therefrom to either studentsor public.

Carson City, March 18, 1957
Mr. Paul A. Hammel, Insurance Commissioner, State of Nevada, Carson City, Nevada
Dear Mr. Hammed!:

In your letter of March 13 you request the opinion of this office as to whether or not members
of adistrict school board could be held individually liable in case of loss by fire to property under
their control, or to third party liability claims for injury, if the school board failed or refused to
carry insurance covering the property of the school district.

OPINION

Under the Nevada School Code it is provided that the board of school trustees of a school
district (1) manage and control the school property within the district, and (2) have the custody
and safekeeping of the district schoolhouses, their sites and appurtenances. As to insurance on

school property, the code provides in[NRS 393.020 that:

1. The board of trustees of a school district shall have the power to insure for a
reasonable amount the schoolhouses, furniture and school apparatus with some
company authorized by law to transact business in the State of Nevada, and to
comply with the conditions of the insurance policies.
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A reading of the above-quoted section convinces us that the matter of insuring school property
is a discretionary power of the board of school trustees rather than a mandatory duty. Failure to
perform discretionary and quasi-judicial powers does not in general subject a public officer to
personal liability as long as he is acting within the scope of his authority and jurisdiction (43
A.J., Sec. 278, p. 90). This rule has been followed in numerous decisions, and, in the absence of
a statute to the contrary, expresses the law on this subject. Nevada having no law in opposition
thereto, it is our opinion that members of school boards in this State are not personally liable for
loss by fire of school property with they failed or refused to insure.

As to nonliability of school board members for injuries to persons upon school premises or in
connection with school property not covered by insurance, there can be no doubt. Our School
Code contains a section appearing in 5) and reading as follows:

Each school district shall have the power to sue and may be sued, but this
legislative declaration in no way constitutes a waiver of immunity to tort liability,
express or implied.

This section is but declaratory of what is the general law as expressed by the courts on
numerous occasions. In 1949 the Attorney Genera of this State, in his Opinion No. 806, stated
that the University of Nevada falls within this rule. And it is generaly held that all school
districts or their governing boards are not liable for torts or injuries resulting from their
negligence, unless such liability isimposed by statute (78 C.J.S. p. 1321 (a)).

We believe the rule is well expressed in Wallace v. Laurel County Board of Education, 153
SW.2d 915 (Ky. 1941). There an injury arose in connection with the school’s negligent
operation of transportation facilities, and athough the statute creating county boards of education
also granted them the power to sue and be sued, the court held that such boards, nevertheless, do
not become liable for torts committed by officers or agents in the performance of public duty.
The court said:

A school district or a school board in the absence of a statute imposing it, is not
subject to liability for injuries to pupils of public schools received in connection
with their attendance thereat, since school districts or boards of education act as
agents of the state in maintaining schools and perform a public or governmental
duty, nolle volens, imposed on them by law for the benefit of the public, and for the
performance of which they receive no profit.

The rule of immunity is applicable not only to students at the State University and pupils
attending the public schools, but also to the public as well. It stems from the fact that since all
public schools are a branch of the State they are entitled to the same immunity regardless of who
istheinjured party.

It is, therefore, our opinion that neither school district nor the trustees governing them are
liable in tort actions for injuries sustained by either students, pupils or other persons while on or
using school property not covered by insurance.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General
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OPINION NO. 57-249 FISH AND GAME COMMISSIONERS—County Commissioners
forbidden to vote upon contracts, not to be completed within commissioners’ term.

Carson City, March 19, 1957

Mr. Danidl S. Evans, Assistant Director, State Fish and Game Commission, 51 Grove Street,
Reno, Nevada

Dear Mr. Evans:
We have your inquiry of February 11, 1957 in which you advise as follows:

The Nevada Fish and Game Commission is attempting to conclude a lease with
Pershing County over certain lands under their jurisdiction for a period of five years
with option of renewal.

QUESTION

Do the County Commissioners of Pershing County have authority to lease land within the
county for aterm beyond the term of office of the members?

OPINION

Under the law of this State, county commissioner boards consist of three members. Two
members are elected at each congressional election, one for short term (two years) and one for
long term (four years). It therefore follows that, as to any board of county commissioners in this
State, at any time, two of its members have two years or less to serve, and the third member has
four years or less to serve. A lease of real property for five years would therefore extend beyond
the term of office of all members of the board of county commissioners.

The board of commissioners of a county is a creature of statute and has only
such powers as are expressly conferred upon it or necessarily implied from those
expressly given. 14 Am.Jur. (Counties) Art. 28, p. 200.

Sec. 1942, N.C.L. 1931-1941 Supp., as amended by Chap. 363, Stats. 1953, p. 681, provides
the powers and jurisdiction of the boards of county commissioners. We find no power therein or
otherwise conferred, by the exercise of which the boards may lease real property by instrument to
extend beyond the term of office of the members, and there is a definite prohibition as against the
individual members of the board, respecting such contracts.

Sec. 244.320 NRS, in part reads as follows:

COMMISSIONER CANNOT VOTE ON CONTRACT EXTENDING
BEYOND TERM. Except as otherwise authorized by law, no member of any board
of county commissioners shall be allowed to vote on any contract which extends
beyond his term of office.

In the various opinions rendered by this department, we find a number which hold that
contracts for performance at a date beyond the term of office of two of the members, is not
allowed in that such commissioners are forbidden to vote thereon. We find one opinion to the
contrary. This was Opinion No. 118 of November 27, 1951. An attorney had been retained to
perform certain work. At the time that the opinion was written it was not determined or could not
be determined whether or not the work for which the attorney was employed would be completed
during the term for which the commissioners were elected. Since the proposed contract was such
that the work could be completed during the term of all three members, none of the members
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would be forbidden to vote thereon. It was not a contract for aterm of years, but was a contract to
perform ajob, which might be short or long.

To determine the matter in this manner is to tie the hands of the county officers, and this we
fully realize. For asit has been said by a court as quoted in 14 Am.Jur., Art 41, p. 210:

* * * t0 hold contracts invalid because part or al of a board ceases to exercise
public functions would be to put these corporations (counties) at an enormous
disadvantage in making the contracts which are essential to the safe, prudent, and
economical management of the affairs of a county.

This question then of relative advantage as distinguished from handicap, i.e., whether the
protection against evil through the application of the statute outweighs the disadvantage to the
county by tying the hands of its officers to enter into contracts of financial or other benefit to the
county, is clearly a legidative matter and a problem for that department of government. So long
asthe statute remains asit is, our duty to adviseis clear.

The answer to the interrogatory isin the negative.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: D. W. Priest
Deputy Attorney General

OPINION NO. 57-250 FINANCIAL RESPONSIBILITY ACT—Owner of motor vehicle
who posts deposit on behalf of his employee, who while driving said vehicle injures a third
party, does not escape liability for possible judgment against him in a pending action for
the injury by transferring his business to a purchaser free and clear of all encumbrances.
Deposit should not be released by commission until or unless certain conditions prescribed
by the Act are fulfilled.

Carson City, March 27, 1957
Mr. R. A. Allen, Chairman, Public Service Commission, State of Nevada, Carson City, Nevada
Dear Sir:

Receipt is acknowledged of your letter of March 19, 1957, regarding a deposit of $812.50
made to your office pursuant to the provisions of the Financia Responsibility Act of 1949, as
amended, following an injury to a party near ElIko, Nevada, on December 4, 1953, and allegedly
caused by an automobile owned by Bud Kimball, dba Y ellow Top Cab Company, while operated
by one of his employees. Further information shows that subsequent to the deposit, an action by
the injured party against Kimball and Truckers Insurance Exchange resulted in a judgment of
non-suit for the said Insurance Exchange and which is now on appeal to the Nevada State
Supreme Court. It also appears that the deposit in question was made on behalf of the
aforementioned employee by Mr. Kimball who now requests its release by reason of atransfer of
his cab business and conveyance of his certificate of public convenience to Tom Harrison on
March 1, 1957. Y ou submit the query hereinafter stated for the opinion of this office.

QUESTION
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Since the deposit was made by Bud Kimball for one of his drivers, we desire
your opinion as to whether or not the suit follows the present owner of the cab
company since March 1, 1957, and if not, can the cashier's check on deposit with
this commission be returned to Bud Kimball at this time?

OPINION

The Financial Responsibility Act was enacted as what might well be termed a substitute or
compromise measure for what exists in many states as compulsory automobile liability
insurance. Its chief purpose, of course, is to guarantee protection to one who is injured by an
automobile not covered by any liability insurance.

Under , subsection 1 of the Act, the commissioner is required to determine and
collect a deposit which in the opinion of said commissioner shall be sufficient “to satisfy any
judgment or judgments for damages resulting from such accident as may be recovered from each
operator or owner.” Under subsection 2 of the above section, unless the owner or operator or
both deposit the amount determined necessary as security within 60 days, they are liable to
suspension of (1) the operator’'s license, and (2) the owner’s registration of the automobile
concerned. The fact that Kimball as owner is required to, and did, post a deposit on behalf of his
employee, the operator of the vehicle, does not shift the liability for the injury from the owner to
the operator. In fact, the owner of a motor vehicle, which, while driven by an empl oiee, causes

injury to a third person, is not excused from posting the deposit provided for in NRS 485.190]
unless certain conditions specified inare met, Viz:

1. That said owner carried aliability policy on the automobile involved.

2. That the employee operator of the automobile carried a liability policy or
bond covering its operation.

3. That both or either the owner or employee were covered by any other form of
policy or bond.

We see nothing in either of the sections above mentioned tending to supersede long
established laws of liability applicable to the relationship of principal and agent. Where the
relationship exists the principal is liable for the authorized acts of his agent performed within the
scope of his duties. Applying this rule it follows that Kimball, the owner, whose status is that of
principal, is liable for the acts of the operator of the vehicle involved as his agent. Unless that
liability was transferred to the purchaser of Kimball’s cab business, he is still liable. An
examination and study of the terms of the transfer instrument executed on March 1, 1957,
convinces us that the purchaser took free and clear of all encumbrances and in nowise assumed
any liability existing by reason of the injury. Kimball’s position has not changed because of the
sale and he, therefore, remains liable for any judgment which may subsequently result against
him in that connection. Likewise, the deposit securing any such judgment remains in full force
and effect.

Conditions under which a deposit may be returned by the commissioner are provided in[NRS |
those applicable being in substance as follows:

1. Upon satisfactory evidence that there has been arelease from liability.

2. A final adjudication of non-liability to the owner.

3. A duly acknowledged agreement providing for an agreed amount in
installments for al claims arising out of the injury.

We are, therefore, of the opinion the action pending against Kimball as former owner of the
cab company did not pass to the purchaser by reason of the transfer agreement of March 1, 1957,
and that the deposit made by Kimball to secure the payment of any judgment rendered against
him on account of said action should not be released until some one or all of the three conditions
prescribed in the preceding paragraph are fulfilled.
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Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General

OPINION NO. 57-251 PUBLIC UTILITY required to pay interest on deposits made by
customers and consumers at rate of 7 percent per annum from date of deposit until date of
settlement or withdrawal, whether such deposit remains for a period of one year or more, or
for less than one year.

Carson City, April 8, 1957

Public Service Commission, Carson City, Nevada
Attention: Mr. Nodl A. Clark, Commissioner

Gentlemen:

Under date of March 27, 1957, you requested of this office an interpretation of [NRS 704.670,
which is headed: “Public utility required to pay interest on deposits made by
consumers; penalty.”

1. After March 28, 1933, every public service company, corporation or
individual furnishing light and power, or water, or either of them, to the public shall
be and they are hereby required to pay to every customer or consumer, from whom
any deposit shall have been required, interest on the amount of the deposit shall
have been required, interest on the amount of the deposit at the rate of 7 percent per
annum from the date of deposit until the date of settlement, or withdrawal of
deposit. Where such deposit remains for a period of 1 year or more and the person
making the deposit continues to be a consumer, the interest on the deposit at the
end of the year shall be either paid in cash to the depositor or applied on current
bills for the use of power, light or water, as the depositor may desire.

2. Every firm, company, corporation or person who shall fail, refuse or neglect
to pay the interest provided in subsection 1 shall be guilty of a misdemeanor, and
upon conviction thereof shall be punished by a fine not exceeding $500, or by
imprisonment in the county jail not exceeding 6 months, or by both fine and
imprisonment.

Y our specific query was: “In the event a customer terminates his service with a utility, what is
the minimum period deposit may be held before interest becomes due to the customer?’

OPINION

It is the opinion of this office that under the law, interest on the amount of deposit at the rate
of 7 percent per annum is payable from the date of deposit until the date of settlement or
withdrawal of the deposit. If that date of settlement or withdrawal should occur prior to the
termination of the first year of service, then the company would have to pay the depositor 7
percent per annum interest calculated on the basis that the time of use bears to the full year.
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That section of the law which provides that where such deposit remains for a period of one
year or more and the person making the deposit continues to be a consumer, that the interest on
deposit at the end of the year shall be either paid in cash to the depositor or applied on current
bills for the use of power, light or water, as the depositor may desire, is separate and distinct from
that portion of the law governing use for a period of less than a year.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

OPINION NO. 57-252 LABOR; MINIMUM WAGE LAW FOR WOMEN—Women
employees in the State who are (1) incapable or (2) physically handicapped, unless
employed as domestics or by the State, city or county, come under minimum wage law to
same extent as other women employees.

Carson City, April 11, 1957
Mr. D. W. Everett, Labor Commissioner, State of Nevada, Carson City, Nevada
Dear Sir:

The opinion of this office is requested on the question hereinafter set forth and arising out of
the two following statements of fact pertaining to the employment of (1) incapable or unreliable
women employees and (2) handicapped women employees, being as follows:

FACTS

(1) Under authority of licenses properly issued them, several businesses are operated in this
State under the designation of Rest Homes, Convalescent Homes, Health Chateaux, etc., al of
which render services and furnish accommodations conducive to improvement, protection and
care of the health of their guests, and most of which employ both registered and practical nurses
and also women performing services as nurses aides. These last mentioned employees are paid
the minimum wage provided by law, and in some cases with board, room or both being furnished
and applied as a part of the wage so paid. It is reported that great difficulty is faced in obtaining
experienced or dependable persons for nurses aide work and in many cases it is felt that the
minimum wage required therefor is far in excess of their actual earning ability.

(2) Certan organizations in the State assisting in the program for rehabilitation of
handicapped persons are frequently confronted with the hesitancy of employers to employ such
persons (women with handicaps) due to their physical inability, in many cases, to perform the
work assigned them in an amount and to a degree of satisfaction equivalent to that performed by
other women employees. Here, again, it is felt that this type of employees are unable to earn the
minimum wage required by law.

QUESTION
Is the State’s minimum wage law for women applicable to the two classes of
employees described in (1) and (2) of the facts above stated to the same extent as it
isto other women employees?

OPINION
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provisions of the law pertaining to employment of women in Nevada generally are found
in [NRS 609.010}609.180, with those dealing with minimum wage requirements being

609.030](3) (b) (c) and (1) (2), and reading as follows:

609.030 3. (b) That not less than the rate of 75 cents for 1 hour, or $6 for 1 day
of 8 hours, or $36 for 1 week of 6 days of 8 hours each, shall be paid such female
workers under the age of 18 years in this state; and (c) That no less than the rate of
87.5 cents for 1 hour, or $7 for 1 day of 8 hours, or $42 for 1 week of 6 days of 8
hours each, shall be paid such female workers 18 years of age or over in this state.

609.040 1. It shall be unlawful for any person, firm, association or corporation
or any agent, servant, employee, officer of any such firm, association or corporation
to employ, cause to be employed, or permit to be employed, or contract with, cause
to be contracted with, or permit to be contracted with, any female under the age of
18 years at or for alesser wage than 75 cents per hour, or $6 for 1 day of 8 hours, or
$36 for 1 week of 6 days of 8 hours each.

2. It shall be unlawful for any person, firm, association or corporation or any
agent, servant, employee, officer of any such firm, association or corporation to
employ, cause to be employed, or permit to be employed, or contract with, cause to
be contracted with, or permit to be contracted with any female 18 years of age or
older at or for alesser wage than 87.5 cents per hour, or $7 for 1 day of 8 hours, or
$42 for 1 week of 6 days of 8 hours each.

Under AB 182, Stats. of 1957, which becomes effective July 1, 1957, and which, we may add,
gave rise to the question here presented, the sections above quoted are amended to make $1 per
hour the minimum wage for women over 18 years of age and $0.87 1/2 the minimum hourly
wage for those under the age of 18 years, except as to those employed as domestics or employed
by the State, city or county. Where furnished by the employer, board may be applied as a part of
the wage at the rate of $1.55 per day, room at the rate of $5 per week and board and room at the
rate of $2 per day.

A close scrutiny of the provisions of the statute setting and fixing a minimum wage convinces
us that it is not subject to any exceptions other than as noted. Neither does the language
employed suggest or imply that any other exceptions were intended. No ambiguities exist and we
can accord it only the meaning which is clearly expressed therein. Our Supreme Court has held
that where the language of a statute is plain and the meaning unmistakable, there is no room for
construction, and the courts may not search for the meaning beyond the statute itself. Sate v.

Jepson, 4§ Nev. 193]

The Cegidature in fixing a minimum wage law failed to make allowance for the fact that
women employees lacking the ability or inclination to perform work of an average standard, and
those who are frequently prevented from doing so because of some physical handicap, are not
capable of earning the minimum amount so fixed. We can only conjecture as to why the
Legidature did not fix alesser wage for this class of employees. Perhaps it was considered to be
impossible in view of the fact that there are as many standards of performance as there are such
employees. Since the employer has the right to select employees of the class here under
discussion and to predetermine their capabilities, it is questionable whether or not the problem of
their standard of performance is an appropriate legislative subject.

As the law now stands and admitting of no exceptions, except as hereinabove mentioned, to
payment of the minimum wage required, women falling into either class of employee described
in the facts above set forth are entitled to receive the same minimum wage as other women
employees. And this is true regardless of the type of work they perform, unless employed as
domestics of by the State, city or county. For the reasons stated, it is the opinion of this office
that the question must be answered in the affirmative.

Respectfully submitted,
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HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General

OPINION NO. 57-253 CITIES; MUNICIPAL CORPORATIONS; COUNTIES—Election
separating combined city and county offices by the electorate of the city only is valid. No
contract exists between people of city and county officers as ex officio city officers to pay
ex officio salaries during term of county office.

Carson City, April 23, 1957
Honorable Cameron M. Batjer, District Attorney, Carson City, Nevada
Dear Mr. Batjer:

Y ou ask the opinion of this office on the following questions:

1. Will the proposed Carson City election to be held May 6, 1957, and to determine whether
the city and county officers are to be separated, be valid in light of the fact that the vote of the
electorate of the entire county of Ormsby will not be included?

2. Did the election of the Ormsby County officers as ex officio Carson City officers create a
contract between such officers and the people of Carson City which binds the payment of the ex
officio salaries during the term of the county office?

OPINION

The answer to question No. 1 isin the affirmative.

Chap. 284, Stats. of 1957, authorizes the election to be held among the electorate of Carson
City.

Sec. 8, Art. VIII of the Nevada Constitution provides, “that the legislature may, by general
laws, in the manner and to the extent therein provided, permit and authorize the electors of any
city or town to frame, adopt and amend a charter for its own government, or to amend any
existing charter of such city or town.”

Chap. 284, 1957 Stats. amends the Carson City Charter for that city’s government as
authorized by the constitutional provision above referred to.

The answer to question No. 2 isin the negative.

In the absence of constitutional provision to the contrary, there is no contractual obligation
created between the people and a public officer elected by the people. See 42 Am.Jur. “Public
Officers’ Secs. 9, 11, 33, and cases cited therein.

We find no such constitutional provision concerning city officers or ex officio city officers.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General
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OPINION NO. 57-254 FISH AND GAME—Sdle of predators, fur-bearing animals, nongame
birds, lawfully in possession, nor prohibited. Laws relating to establishment of commercial
breeding grounds and the importation and movement of wild animals and birds interpreted,;
display of wildlife for the sale of the wildlife so displayed not prohibited.

Carson City, April 23, 1957

Mr. Frank W. Groves, Director, Fish and Game Commission, 51 Grove Street, P. O. Box 678,
Reno, Nevada

Dear Mr. Groves:.

Y ou request the opinion of this office upon the following facts and questions. The facts are as
stated in your letter and the accompanying letter of Al Jonez.

FACTS

Pet shop owner wants to buy and sell skunks and raccoons; to raise and sell pheasants and
quail; to breed, raise and sell coti mundis; to handle cardinals purchased from a deadler in eastern
United States; to keep harmless snakes and ground squirrels in the pet shop for display purposes
only.

QUESTION
What gave laws will affect this owner and with what result?
OPINION

There does not appear to be a prohibition against buying fur bearing wildlife such as the
raccoon or the predators such as the skunk and selling them. If, however, the raccoon is to be
used for breeding purposes on a commercia basis a compliance with , relating to
the establishment of commercia breeding grounds, would be required. This provision of the law
appears to have no application to the breeding and selling of skunks. Moreover, in the case of
either of these animals, if they are imported from out of state or moved from one locale in
Nevada to another, a compliance with as amended by Chap. 127, Stats. of 1957, is
required.

We do not think that N R<§ 5|Q§5§§| relating to zoos and wildlife displays has any application
to this case; nor do we think there 1s a conflict between the law relating to the establishment of
commercia breeding grounds and that relating to wildlife displays. It would not be reasonable to
conclude that by the interposition of the display of wildlife statute the owner of legaly
established commercia breeding grounds could not display to the public the products which he
has for sale. We are of the opinion that the statute relating to the display of wildlife was not
intended to prohibit the display of the very wildlife which is authorized to be sold by the statute
relating to commercial breeding grounds.

To be consistent, we must conclude then, that in the instant case the display of the snakes and
squirrels for no other reason than to create an attraction is prohibited.

Concernini the coti mundis, we are of the opinion that the only regulation applicable to it

would be NRS 503.0/0| relating to the permit requirement to import or move wild game. If,
however, this anima 1S also classed as a food animal, then the law cited above relating to the
establishment of commercial breeding grounds would be applicable.

Similarly with the cardina bird, the only law which appears applicable and with which there
must be a compliance is[NRS 503.070] as amended, relating to the importation and movement of
wild birds.
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Lastly, with regard to the pheasant and quail, we assume that which prohibits
the sale of game birds, is not involved. That is to say, that it is the intention that the product of
breeding and raising of these game birds will be sold as authorized under relating
to the establishment of commercial breeding grounds. There would be under such circumstance a
sale of that which had never been anything but private property and the only regulations
applicable would be that relating to the establishment of commercial breeding grounds and
possibly the law concerning the permit requirement to move the game from one locale in Nevada
to another, although a compliance with this law would, perhaps, not be necessary in as much as a
compliance with the terms of the commercial breeding ground law would authorize the
movement at least after sale.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-255 OLD-AGE ASSISTANCE; WELFARE—State claims against estates
of deceased recipients of old-age assistance not in existence after July 1, 1957.

Carson City, April 23, 1957

Mrs. Barbara C. Coughlan, State Director, Nevada State Welfare Department, P. O. Box 1331,
Reno, Nevada

Dear Mrs. Coughlan:

Concerning the problem of claims against the estates of old age recipients, we quote the body
of your letter containing the problem and your questions as follows:

We would appreciate your opinion with regard to Section 4 of Chapter 307,
which was passed by the 48th Session of the Legislature and becomes effective July
1, 1957. Section 4 of this Act repeal s, which provides that upon the
death of a recipient a claim be filed against his estate for recovery of the total
amount of old-age assistance paid. In view of the repeal of this section which
provides for claim only upon the death of a recipient, would the State Welfare
Department have the responsibility to place a claim in any instance of death of a
recipient after July 1, 19577

In the following instances, what would be the effect of Section 4, Chapter 307,
1957 Statutes of Nevada:

(1) Where the recipient died prior to July 1, 1957, but the estate is not
administered upon until after that date, does the State Welfare Department have the
responsibility to request that a claim be filed against the estate if the total value of
such estate exceeds $1,000?

(2) NRS 427.2/0] provides that “no claim shall be enforced against any real
estate of arecipient while it is occupied by the surviving spouse or dependent of the
recipient.” Where real property of a deceased recipient is occupied at present by the
surviving spouse or dependent of the recipient, does that property become subject to
claim after July 1, 1957 should the dependent or spouse cease to occupy it after that
date?
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OPINION

Sec. 4 of Chap. 307, 1957 Stats.,, makes the smple clear statement that _!gm “is
hereby repealed.” This becomes effective July 1, 1957, and thereby eliminates any basis in the
law for aclaim against the estate of arecipient.

While we are well aware that it may be argued that those claims which have been once
established are not intended to be defeated by this repeal, nevertheless, this office is of the
opinion that, with no more direction of what the Legislature had in mind by this repeal provision
than appears in Chap. 307 (above), the Legidature intended to sever al clams, pending or
otherwise, as of July 1, 1957, and not to collect existing claims or place new claims.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-256 COUNTIES; CITIES;, FUNDS; BUDGETS—County, city and town
officers not authorized to expend funds in excess of budget.

Carson City, April 23, 1957
Honorable R. E. Cahill, Secretary, Nevada Tax Commission, Carson City, Nevada
Dear Mr. Canhill:
Y our questions are quoted from your letter of April 17, 1957, asfollows:

1. May a local government expend more during a fiscal year than the total
amount budgeted and appropriated by that government in its regularly adopted
budget except by use of the emergency loan provisions found in NRé §54%57E5}
354.110 and 354.410-354.0607?

2. In the event the answer to the first question is negative, is the Tax
Commission empowered to require a local government to hold in a suspense fund
moneys collected from a source which was not budgeted and, hence, show that
revenue as an opening cash balance the succeeding year?

OPINION

The answer to question No. 1 isin the negative.
NRS 354 provided for fiscal management of the local governments. The chapter calls for a
budgefary system. [NRS 354.060 prohibits expenditure of county funds “unless the money for the
payment thereof isin the county treasury and specifically set aside for such payment.” We are
unable to conclude that from the context of this chapter there is any other way to “set aside” such
money except through the budget as provided in that chapter.

Moreover the theory of the budget system, as it appears to be expressed in our statutes and in
Carson City v. County Commissioners, 224 P. 615, calls for the limitation of
expenditure beyond that covered by the budget.
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In answer to question No. 2, we advise only that in the opinion of this office your proposed
procedure appears to be the most reasonable; keeping in mind, however, that Chap. 406, 1957
Stats. (A.B. 162) in Sec. 2 thereof provides in part that the money to be distributed to the
counties from gaming table tax is to be deposited in the general funds of the county. This latter is
added in the event that it is this money which is referred to in question No. 2.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-257 SCHOOLS; PUBLIC OFFICERS—School trustee not to be
financially interested in contracts made by his board.

Carson City, April 24, 1957
Honorable E. R. Miller, Jr., District Attorney, White Pine County, Ely, Nevada
Dear Mr. Miller:
Facts presented by you are:

A member of the White Pine County Board of School Trustees is a local
distributor for a large petroleum company, which has the contract to supply
petroleum products to the local schools. The trustee delivers the petroleum and
receives acommission for al petroleum delivered, as distributor for the company.

Y our question as quoted in part from your letter is:

* * * would receipt of acommission, by atrustee, for petroleum delivered by his
as distributor for a petroleum company be unlawful ?

appertaining to county school trustees, provides as follows:

No member of any board of trustees shal be financidly interested in any
contract made by the board of trustees of which he isamember.

The type of financial interest referred to here is that type of interest which produces a money
benefit and which is at the same time creative of a conflict of interests. See 43 Am.Jur. “Public
Officers,” Sec. 294 and following.

This office is of the opinion that the position and activity of the school trustee in the present
matter is clearly a type of position and activity which the law is designed to prevent, and
886.400] has been violated.

Respectfully submitted,

HARVEY DICKERSON
Attorney General
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By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-258 BRAND INSPECTION; LIVESTOCK—Brand Inspection Law
applicable to transfer of ownership of livestock incident to the transfer of entire ranch

property.
Carson City, April 24, 1957

Mr. Edward Records, Executive Officer, Department of Agriculture, 118 W. Second Street, P. O.
Box 1027, Reno, Nevada

Dear Sir:
Y our problem is quoted from your letter of April 23, 1957, asfollows:

Section 565.100, Nevada Revised Statutes, reads in part as follows:

1. It shal be unlawful for any person to consign for slaughter or transfer
ownership of any neat cattle, horses or mules by sale or otherwise within any brand
inspection district created under the provisions of this chapter, until such neat
cattle, horses or mules have been inspected by an inspector of the board and a brand
inspection clearance certificate issued covering the same, or a written permit from
the board or an authorized inspector of the board has been issued to him authorizing
such consignment or transfer of ownership without brand inspection.

The question has been raised as to whether the above applies to the transfer of
ownership of cattle and horses incident to the sale of aranch when the deed or other
transfer documents cover the ranch and all the livestock, the brand, the ranch
equipment and all the supplies and other items appertaining thereto.

OPINION

We are of the opinion that it does apply.

Because the transfer is incident to the transfer of the ranch, it is not to say that the transfer of
ownership of the livestock is not accomplished if the livestock are included in the contract of
sale.

The wording of the statute is not subject to interpretation. It is clear to the effect that if
ownership is transferred there shall be a brand inspection, or a permit to transfer ownership
without inspection.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-259 PUBLIC EMPLOYEES RETIREMENT BOARD—Employees of
Regiona Planning Commission, otherwise qualified, covered by State Employees
Retirement Act.
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Carson City, April 25, 1957

Mr. Kenneth Buck, Executive Secretary, Public Employees Retirement Board, Carson City,
Nevada

Dear Mr. Buck:

Reference is made to your letter of April 3, 1957, regarding the request of the Regional
Planning Commission of Reno, Sparks and Washoe County to bring its employees under the
State Public Employees Retirement System. Therein you cite Sec. 286.070 NRS which provides
that “Membership in the system is limited to employees of the state, one of its agencies or
political subdivisions, and irrigation districts created under the laws of the State of Nevada,” and
request the opinion of this office on the following question:

QUESTION

Is the Regional Planning Commission of Reno, Sparks and Washoe County a
political subdivision within the meaning of this (the above) section?

OPINION

It is our opinion that this question should be answered in the affirmative.

Many definitions have been given the term “Political Subdivisions,” but the one best stated
and given wide acceptance is set out in Commissioner of Internal Revenue v. Shambergs Estate,
144 F.2d 998, 1004. There the Court said:

The term “Political Subdivision” is broad and comprehensive and denotes any
division of the state made by the proper authorities thereof, acting within their
constitutional powers, for the purpose of carrying out a portion of the function of
the state which by long usage, and the inherent necessities of government have
aways been regarded as public. The words “political” and “public” are synonymous
in this connection. (Dillion Municipal Corporation, 5th ed., Sec. 34). It is not
necessary that such legally constituted “division” should exercise al the functions
of the state of this character. It is sufficient if it be authorized to exercise a portion
of them.

The Reno-Sparks-Washoe County Planning Commission was organized pursuant to Chap.
110, Stats. 1941, as amended by Chap. 267, Stats. 1947, Sec. 4, and has for its purpose “the
promotion of health, safety, morals, or the general welfare of the community.” Furthermore, it is
supported from funds raised through taxation in the same manner as other city and county
agencies or functions. It isin every sense public in its nature. We believe it fals clearly within
the definition above quoted and that it isfor al intents and purposes a political subdivision to the
extent of bringing its employees, otherwise qualified, under the Public Employees Retirement
System.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott
Deputy Attorney General
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OPINION NO. 57-260 NEVADA INDUSTRIAL INSURANCE; ATTACHMENT IN-DUS-
TRIAL INSURANCE; GARNISHMENT INSURANCE; CONSTITUTIONAL LAW;
TAXES—State of Nevada, as one in position of garnishee, is subject to proceedings for
levy and distraint by the Federal Government in exercise of its tax collecting power.

Carson City, May 1, 1957
Mr. Guy A. Perkins, Chairman, Nevada Industrial Commission, Carson City, Nevada
Dear Mr. Perkins:

Your question, as quoted from your letter, is “whether or not the Federa Government can
attach any moneys payable from the Nevada Industrial Commission to its claimants in any form,
i.e., actua monthly compensation or afinal settlement.”

OPINION

The answer isin the affirmative.

As we understand it, the claims which the Federal Government are asserting arise from tax
delinquencies as, for example, income taxes.

Congress in USCA 26, Sec. 6331, has provided aforceful method of collecting taxes, levy and
distraint. Which, if the prerequisites are complied with, amounts to authority to seize and sell to
cover the tax.

This law provides, in part: “it shall be lawful for the Secretary or his delegate to collect such
tax * * * by levy upon all property and rights to property.” (Italics added.) The italic matter
provides for the taking of property of the debtor which is in the hands of third parties. U.S. v.
Metropolitan Life Ins. Co., 130 F.2d 149.

This office is of the opinion that the Federal law is in nowise impeded or defeated by the fact
that the State of Nevadaisin the position of the third party debtor of the tax delinquent.

Art. |, Sec. 8, of the United States Constitution authorizes Congress to levy and collect taxes.
Amendment 16 thereof authorizes the laying and collection of income taxes. These powers are
paramount. United States v. Doremus, 249 U. S. 86, 63 L.Ed. 493; Shambaugh v. Scofield, 132
F.2d 345.

The State of Nevada is, as are the other states, subject to the authority of the Federa
Government in respect to this power. McCulloch v. Maryland, 4 L.Ed. 579; Shambaugh v.
Scofield. 132 F.2d 345.

This office is aware of the principle of the State’s immunity from taxation by the Federal
Government. This principle, as first asserted in Collector v. Day, 11 Wall 113, recognizes the
proposition that the sovereign function of the State cannot be impeded or curtailed through
taxation by the central government. The principle is later greatly restricted in Helvering v.
Gerhardt, 304 U. S. 405, and in New York v. United States, 326 U. S. 572. However, the former
immunity of the State does not appear to be entirely gone. The court asserts in the last two cases
that where the state’ s function as a government is affected, or where the burden on the state is not
speculative or uncertain, the power of the Federal Government to tax is restricted. However,
there is no actual burden placed upon the State of Nevada by the exercise of the levy and distraint
involved here. Nevada in this case is no more burdened by this procedure, which is a part of the
exercise by the Federal Government of its taxing power, than is any other garnishee.

The fact that the State of Nevada may be named by the Federal Government as a party in the
distraint proceedings is not a deterrent. State sovereignty is subject to the authority lodged in the
Federal Government by the United States Constitution, cf. authorities cited above. Moreover, in a
proper case wherein the United States sues a state, the state holds no sovereign immunity to such
suit without its consent. United States v. West Virginia, 295 U. S. 463, 79 L.Ed. 1546.
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The provision of the Nevada Industrial Insurance Act, NRS 616.550, providing that
compensation payable thereunder shall be exempt from attachment, garnishment or execution, is
no deterrent to the power of the Federal Government in such case. United Sates v. Ocean
Accident & Guarantee Corporation, 76 F. Supp. 277, citing matter of Rosenburg, 199 N.E. 206,
in which certiorari denies, 298 U. S. 669.

We suggest, however, that care be taken to recognize such levy by the Federal Government
only over such funds or claims for compensation as are actually due or liquidated or reduced to
what would constitute a debt or obligation on the part of the State.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-261 AID TO DEPENDENT CHILDREN; WELFARE; COUNTIES;
TAXATION—Counties to levy ad valorem tax up to and including a maximum of 4 cents
per $100 of assessed property value, if necessary, to meet its share of expense for aid to
dependent children.

Carson City, May 2, 1957

Mrs. Barbara C. Coughlan, Director, Nevada State Welfare Department, P. O. Box 1331, Reno
Nevada

Dear Mrs. Coughlan:

Y ou request an opinion on the following:

When may money from the State Aid to Dependent Children be used to supplement the
county share of the expense of aid to dependent children?

Through an inadvertence there is a shortage of such fund in White Pine County.

Subparagraphs 1 and 2 of provide as follows:

1. Each of the counties shall provide necessary and ample funds with which to
pay assistance to dependent children as provided for in this chapter, and for that
purpose the board of county commissioners of each county and all other officersin
this state having duties regarding the assessment of property for the purposes of
taxation and with the collection of taxes, shall levy, assess and collect annually an
ad valorem tax on al the taxable property in their respective counties at a rate of
not more than 4 cents on each $100 of assessed valuation to pay all assistance to
dependent children required to be paid by each county in compliance with the
provisions of this chapter. If the amount of money collected from the tax herein
provided for is at any time insufficient to pay the costs of assistance required in that
county, the difference shall be paid from the state aid to dependent fund.

2. The proceeds of the tax so collected in each county shall be placed in afund
in the county treasury and shall be designated the aid to dependent children fund,
out of which the county treasurer shall, for convenience and economy in
administration and in auditing accounts, transmit to the state treasurer monthly or
quarterly, at the time required by the rules and regulations of the department, the
full amount necessary to pay 33 1/3 percent of the nonfederal share of assistance to
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dependent children paid in that county pursuant to the provisions of this chapter and
as certified to him by the county clerk of that county.

We think it clear it isintended that each county shall bear its burden of supplying one-third of
the nonfederal funds insofar as it can do so by levying up to, but not in excess of 4 cents on each
$100 of assessed property value in the county.

It is also clear that it is only when the county share of the expense exceeds the revenue
returned from said maximum tax levy that the state funds are to be expended to meet the county
obligation.

Had it been the intention of the Legidature that each county, at the choosing of its officers,
could meet its obligation by levying any minimum amount and letting the balance of the State
foot the rest of its bill, it would have been so stated.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: William N. Dunseath
Chief Deputy Attorney General

OPINION NO. 57-262 BANKS AND BANKING—Section 662.040 NRS providing that a
borrower’ s total indebtedness shall not exceed 25 percent of capital and surplus, excludes
his conditional sales contracts assigned to bank, creating a contingent obligation.

Carson City, May 3, 1957
Honorable Grant L. Robison, Superintendent of Banks, Carson City, Nevada
Dear Mr. Robison:

We have your letter of March 26, 1957, requesting an opinion from this department upon the
following statement of facts:

FACTS

Sec. 662.040 NRS, hereafter quoted, provides that the total borrowings of any one person, or
entity, at any one time, shall not exceed 25 percent of the capital and surplus of the bank.

If a borrower in the aggregate has loans totaling a sum equal to that of 25 percent of the
capital and surplus of the bank, and as a merchant sells merchandise to individuals, and signs the
individuals upon conditional sales contracts, and thereafter conveys title to such chattels to the
bank, and assigns the conditional sales contract to the bank, under a side agreement signed by the
borrower reciting the following:

In consideration of your purchasing without recourse, contract by and between
(name of the borrower company) covering the equipment described below, we
hereby agree that upon demand any time within the next thirty-six months to
purchase the equipment described below, at the price indicated, less any
depreciation:

(Description and cost of equipment)

It is understood and agreed, however, that the purchase price of these items will
be subject to depreciation at the rate of three percent, monthly.
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(Signed by borrower)
QUESTION

Is such procedure and course of conduct on the part of lender and borrower an evasion of Sec.
662.040 NRS?

OPINION
Sec. 662.040 NRS reads as follows:

1. Thetotal liability to any bank of any person, company, corporation or firm for
money borrowed, including in the liability of any unincorporated company or firm
the liabilities of the severa members thereof, shall not at any time exceed 25
percent of the capital and surplus of such bank, actually paid in, but the discount of
bills of exchange drawn in good faith against actual existing values, as collateral
security, and a discount or purchase of commercial or business paper, actually
owned by the persons, shall not be considered as money borrowed. (ltalics
supplied.)

2. (This section has application to obligations of the United States running to
the bank, and provides that as to such transactions the above section shall not

apply.)

The italicized portion of the first paragraph of Sec. 662.040 NRS appears to cover the
guestion that is propounded. As we understand this portion of the section, it contemplates. (1)
ownership of chattels by the borrower (merchant) for sale, (2) the sale by the borrower to athird
party, and execution of contract under which the borrower retains title to the goods, pending full
payment by the third party, and (3) conveyance of the title by borrower merchant to the goods to
the bank, subject to the conditional sales contract, and assignment to the bank of such contract.

At the time the title to the chattel is transferred to the bank and conditiona sales contract is
assigned, for a consideration, thereby freeing the capital of the merchant for further activities, it
is clear that there is no obligation of the merchant to the bank, except a contingent obligation. If
al goes well and payments are met by the third party as scheduled to the financia institution,
title to the chattel will vest in the third party upon final payment. In such event no further burden
respecting such a contract is encountered by the merchant borrower. On the other hand, if
payments upon the conditional sales contract are not met as scheduled, notice by the lending
institution is given to the merchant borrower, under the provision above set out and the merchant
borrower retakes title to the chattel (s) and asserts, if he so elects, the right to retake possession.

The obligation of the merchant borrower to repurchase the title to the chattel(s) and take
reassignment of rights under the conditional sales contract is required by the lending institutions,
in order that they may continue to confine their activities solely to the lending business. It is a
natural requirement of the financial institutions, without which they could hardly engage in the
financing of chattels sold upon conditional sales contracts.

This obligation of the merchant borrower is not “for money borrowed,” and does not differ
materialy from his many other obligations, both fixed and contingent, which are necessary to
and unavoidable in his business.

It is, therefore, the opinion of this office that the question must be answered in the negative.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: D. W. Priest
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Deputy Attorney General

OPINION NO. 57-263 NEVADA STATE CHILDREN’'S HOME—Where payments are
received through Social Security for benefit of a child committed in State Children’s Home
and county from which commitment made having no knowledge thereof makes payments
to home for child’s support, is entitled to be reimbursed from any moneys accumulated to
the child' s credit from such Socia Security payments.

Carson City, May 17, 1957
Mr. Jed S. Oxborrow, Superintendent, Nevada State Children’s Home, Carson City, Nevada
Dear Sir:

In your letter of May 13, 1957, you state that by order of the district court in and for Nye
County the release of a certain minor child from the State Children’s Home has been ordered and
that you have been directed to pay over certain funds received by you through Social Security
payments for the child’s benefit, to that county as reimbursement for moneys paid the home by
said county for the child's support while under commitment. According to additional facts
furnished us through the Nye County District Attorney, that county, pursuant to NRS 423.210(2),
was compelled to pay to the State Children’s Home the sum of $50 per month tor the support of
the child concerned during the last several months of its commitment because its mother failed to
make such payments. It appears aso that the county officials were without knowledge prior to
the child’s release that Social Security payments were being received for its benefit. The opinion
of this office is requested as to the proper action to be taken in the matter.

OPINION

By the way of explanation we wish to point out that anything we may say here is not intended
by way of areview of the above mentioned court order. Only the appellate court is empowered to
do that. It is rather with the view of suggesting the procedure necessary in this case similar cases
which may arise in the future that we give this opinion.

In Opinion No. 244, dated March 8, 1957, furnished by this office at the request of the
Director of the Budget, State of Nevada, we stated what we believed to be the law relative to the
disposal of funds paid the Nevada State Children’s Home through Social Security for the benefit
of children committed to the home. There we expressed the view, which still prevails, that in
those cases in which the parent or guardian fails or refuses to pay for the support of a child
committed thereto and for whose benefit Social Security payments are received, such payments
belong to the State to be applied to said child’s support. We believe that the situation involved
here is no different in principle. Payments made through Social Security for the benefit of a
minor child whose father is deceased are primarily for the child’s support. Such is the use to
which they are put before commitment to the home, and nothing appears in the law that this
office has found which would authorize their use for any other purposes merely because he is
under commitment in the home.

Doubtlessly the Nye County officials would not have made the payments for the child's
support had they been aware of the existence of funds for that purpose through Social Security
payments. For that reason the said county deserves to be reimbursed. Since the accumulation
from these payments is no part of any state fund but is held in the child’'s property, you are
authorized to pay it to said county to apply as reimbursement for the moneys expended for the
child's support while committed in the home.

Respectfully submitted,
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HARVEY DICKERSON
Attorney General

By: C. B. TAPSCOTT
Deputy Attorney General

OPINION NO. 57-264 NEVADA INDUSTRIAL COMMISSION—Silicotic law, Sections
617.460-617.480 NRS, as amended by Chapter 219, Statutes of 1957, construed.

Carson City, May 21, 1957
Honorable Guy A. Perkins, Chairman, Nevada Industrial Commission, Carson City, Nevada
Dear Mr. Perkins:

We have your letter of April 16, 1957 respecting Senate Bill Number 49, which has become
Chap. 219, Stats. of 1957, and Assembly Bill Number 140, which has become Chap. 387, Stats.
of 1957, and the effect of such amendments upon the administration of the Occupational Disease
Act, more specifically the silicosis provisions thereof. The specific questions will appear
hereafter, and to resolve those questions a showing of the indefiniteness, ambiguity and
uncertainty of the Stats. of 1957.

In the construction of this statute (Chap. 218—1957) we have a heavy assignment, for without
guestion we must avoid the legisative function, and also without question it is our duty to
ascertain the legidlative intent, and must give that intent force and effect insofar as the provisions
of the statute may be harmonized. Without question, this department has no authority to declare
the statute void or unconstitutional by reason of indefiniteness. If we were authorized to take
such a short cut out we would be tempted to follow it, for the statute, in manners to appear
hereafter, is most confusing.

The statute of 1957 formerly cited, is amendatory of Sec. 617.480 NRS. The former of these
statutes (617.460 NRS) was the original Silicosis Act, of 1947, as amended from time to time,
whereas the latter statute cited (617.480 NRS) of 1955, was a specia Silicosis Act, more or less
of atemporary nature, set up to take care of those cases that were not able to qualify under the
earlier Act.

In order that we may clearly see the changes by the amendments of 1957, we first set out the
NRS statute and then the Stat. of 1957.

Sec. 617.460 NRS reads as follows:

617.460 Silicosis as an occupational disease; compensation and claims.

1. Silicosis shal be considered an occupational disease and shal be
compensable as such when contracted by an employee and when arising out of and
in the course of the employment.

2. Claims for compensation on account of silicosis shal be forever barred
unless application shall have been made to the commission within one year from
total disability or within 6 months after death.

3. Nothing in this chapter shall entitle an employee or his dependents to
compensation, medical, hospital and nursing expenses or payment of funeral
expenses for disability or death due to silicosis in the event of the failure or
omission on the part of the employee truthfully to state, when seeking employment,
the place, duration and nature of previous employment in answer to an inquiry
made by the employer.
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4. No compensation shall be paid in case of silicosis unless, during the ten years
immediately preceding the disablement or death, the injured employee shall have
been exposed to harmful quantities of silicon dioxide dust for a total period of not
less than 4 years in employment in Nevada, some portion of which shall have been
after July 1, 1947.

5. Compensation, medical, hospital and nursing expenses on account of silicosis
shall be payable only in the event of temporary total disability, permanent total
disability, or death, in accordance with the provisions of chapter 616 of NRS, and
only in the event of such disability or death resulting within 2 years after the last
injurious exposure; provided that:

(@ In the event of death following continuous total disability commencing
within 2 years after the last injurious exposure, the requirement of death within 2
years after the last injurious exposure shall not apply.

(b) The maximum compensation payable, exclusive of medical and funeral
benefits for death or disability due to silicosis, shall not exceed $7,000.

(c) Hospital, nursing and medical benefits shall be limited to an amount not
exceeding $1,250.

Sec. 617.460 NRS, as amended by Chap. 219, Stats. of 1957, reads as follows:

617.460 1. Silicosis shall be considered an occupationa disease and shall be
compensable as such when contracted by an employee and when arising out of and
in the course of the employment.

2. Claims for compensation on account of silicosis shal be forever barred
unless application shall have been made to the commission within 1 year after total
disability or within 6 months after death.

3. Nothing in this chapter shall entitle an employee or his dependents to
compensation, medical, hospital and nursing expenses or payment of funeral
expenses for disability or death due to silicosis in the event of the failure or
omission on the part of the employee truthfully to state, when seeking employment,
the place, duration and nature of previous employment in answer to an inquiry
made by the employer.

4. No compensation shall be paid in case of silicosis unless, during the 10 years
immediately preceding the disablement or death, the injured employee shall have
been exposed to harmful quantities of silicon dioxide dust for a total period of not
less than 4 years in employment in Nevada, some portion of which shall have been
after July 1, 1947.

5. Compensation, medical, hospital and nursing expenses on account of silicosis
shall be payable only in the event of temporary total disability, permanent total
disability, or death, in accordance with the provisions of chapter 616 NRS, and only
in the event of such disability or death resulting within 2 years after the last
injurious exposure; provided, that:

(@ In the event of death following continuous total disability commencing
within 2 years after the last injurious exposure, the requirement of death within 2
years after the last injurious exposure shall not apply.

(b) The maximum sum payable, including compensation, medical, nursing and
hospital benefits for death or disability due to silicosis shall not exceed $11,250.
Compensation shall be payable in sums provided by chapter 616 of NRS. The sum
payable to a clamant may be used for any or al of the following items:
Compensation, hospital, medical or nursing benefits. The commission shall not
allow the conversion of the compensation benefits provided for in this section into a
lump sum payment notwithstanding the provisions of Payment of
benefits and compensation shall be limited to the clamant and his dependents
during the claimant’ s lifetime only.
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Sec. 617.480 NRS reads as follows:

617.480 Specia silicosis fund: Payment of compensation; conditions.

A separate fund of $100,000, to be known as the special silicosis fund, is hereby
created by transferring that amount from the state insurance fund of the
commission, to be used for payment of compensation in case of silicosis arising
under the following conditions.

1. No compensation shall be paid in case of silicosis, as defined in
out of the special silicosis fund unless during the 20 years immediaiely
preceding March 29, 1955, the injured employee shall have been exposed to
harmful quantities of silicon dioxide dust for atotal period of not less than 4 years
in employment in minesin Nevada.

2. Compensation, medical, hospital and nursing expenses on account of silicosis
shall be payable only in the event of permanent total disability, in accordance with
the provisions of chapter 616 of NRS; provided:

(a) That the maximum compensation payable, exclusive of medical, hospital and
nursing benefits for permanent total disability due to silicosis, shall not exceed the
sum of $5,000; and

(b) That hospital, nursing and medical benefits shall be limited to an amount not
exceeding the sum of $1,250.

3. Claimsfor compensation provided by this section on account of silicosis shall
be forever barred unless application shall have been made within 6 months after
March 29, 1955.

4. Where the employee is éligible to receive other compensation under this
section, he shall not be entitled to compensation, medical, hospital and nursing
expenses or payment of funeral expenses out of the special silicosis fund. No
employee who has received the full benefits as provided under this chapter shall be
entitled to any further benefits under this chapter.

5. No person shall qualify for any benefits under this section unless he shall
have actually and physically resided in the State of Nevada for an uninterrupted
period of at least 20 yearsimmediately preceding March 29, 1955.

6. When the time for filing clams for compensation under this section has
expired, any moneys remaining in the special silicosis fund shall immediately revert
and shall be placed to the credit of the state insurance fund.

Sec. 617.480 NRS, as amended by Chap. 219, Stats. of 1957, reads as follows:
617.480 Notwithstanding the provisions of compensation shall

be paid from the state insurance fund in cases of Silicos's arising under the
following conditions:

1. No compensation shall be paid in case of silicosis, as defined in
out of the state insurance fund unless during the 20 years immediately
preceding the effective date of this amendatory act, the injured employee shall have
been exposed to harmful quantities of silicon dioxide dust for a total period of not
less than 4 years in employment in minesin Nevada.

2. Compensation, medical, hospital and nursing expenses on account of silicosis
shall be payable only in the event of permanent total disability, in accordance with
the provisions of chapter 616 of NRS; provided, that the maximum sum payable,
including compensation, medical, nursing and hospital benefits for death or
disability due to silicosis shall not exceed $11,250. Compensation shall be payable
in sums provided by chapter 616 of NRS. The sum payable to a claimant may be
used for any or al of the following items. Compensation, hospital, medical or
nursing benefits. The commission shall not allow the conversion of the

-45-



compensation benefits provided for in_this section into a lump sum payment
notwithstanding the provisions of [NRS 616.620] Payment of benefits and
compensation shall be limited to the dlaimant and his dependents during the
clamant’slifetime only.

3. Claimsfor compensation provided by this section on account of silicosis shall
be forever barred unless application shall have been made to the commission within
6 months after the effective date of this amendatory act.

4. Where the employee is éligible to receive other compensation under this
chapter, he shall not be entitled to compensation, medical, hospital and nursing
expenses or payment of funeral expenses for silicosis out of the state insurance
fund. No employee who has received the full benefits as provided under this
chapter shall be entitled to any further benefits under this section.

5. No person shall qualify for any benefits under this section unless he shall
have actually and physically resided in the State of Nevada for an uninterrupted
period of at least 20 years immediately preceding the effective date of this
amendatory act.

6. If any person dies prior to receipt of maximum compensation and benefits
alowed pursuant to subsection 2, the difference between the amount of
compensation and benefits actually paid to or on behalf of such person and the
maximum compensation and benefits payable pursuant to subsection 2 shall be
placed in a specia fund to be paid out as provided in subsection 7.

7. Notwithstanding the provisions of subsection 2, any moneys in the specid
fund created pursuant to subsection 6 shall be avallable for payment of
compensation and medical, hospital and nursing benefits on a pro rata basis, to or
on behalf of persons who have theretofore received the maximum compensation
and benefits allowed pursuant to subsection 2.

Any moneys remaining in the special silicosis fund created pursuant to the
provisions o prior to its amendment by this amendatory act shall
revert to the state insurance fund.

This act shall become effective upon passage and approval.

(The Act amending the original Silicosis Act, and the special Silicosis Act, became effective
on March 25, 1957.)

Sec. 616.625 NRS has reference to payment of benefits to permanently disabled persons,
widows and dependents, and reads as follows:

616.625 Compensation payments after June 30, 1955 to permanently totally
disabled persons, widows and dependents.

1. All compensation payments after June 30, 1955, to permanently totally
disabled persons, widows and dependents, by reason of injuries or death arising out
of and in the course of employment of employees under the provisions of this
chapter shall be paid currently according to the rates provided by this chapter, as
amended from time to time, whether the injury or death occured before or after June
30, 1955, and the commission shall adjust current and lump sum payments
accordingly.

2. The rates of compensation shall not operate retroactively for any period
before June 30, 1955, except in commutation of lump sum payments.

(Italics supplied.)

Sec. 616.615 NRS, in sec. 1, subparagraph 1, thereof, respecting funeral alowances to be
accorded by the commission, has been amended by Assembly Bill Number 140, which became
Chap. 387, Stats. of 1957.

As so amended this Sec. 1, subparagraph 1, reads as follows:
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1. Buria expenses. In addition to the compensation payable under this chapter,
burial expenses not to exceed $500. When the remains of the deceased employee
and the person accompanying the remains are to be transported to a mortuary or
mortuaries, the charge of transportation shall be borne by the commission, subject
to its approval, provided, such transportation shall not be beyond the continental
limits of the United States.

Chap. 387, Stats. of 1957 became effective April 1, 1957.

Sec. 41 of the Occupational Disease Act (Stats. of 1947, Chap. 44) has given all of the rights,
benefits and immunities under the O. D. Act, that exist under the Nevada Industrial Insurance
Act, to employers, employees and dependents of employees. This provision has become Sec.
617.240 NRS and reads as follows:

617.240 Rightsand liabilities of employers and employees.

Every employee and the dependent or dependents of such employee and the
employer or employers of such employee shall be entitled to al of the applicable
rights, benefits and immunities and shall be subject to all the applicable liabilities
and regulations provided for injured employees and their employers by chapter 616
of NRS unless otherwise provided in this chapter.

Conversations with you, subsequent to the letter of April 16, 1957, have brought to us
information respecting the administration of the Silicotic Acts. These facts assist us in
determining the extent of the inquiry, i.e. in determining the specific questions that must be
answered to clear the road for the administration of the Silicotic Acts as amended. You have
informed us of the following significant facts:

1. That after the passage of the initial Occupational Disease Act in 1947, which included
provisions for aid to certain workmen suffering from silicosis, it was found that the qualifying
requirements under the original Act, excluded certain long term Nevada resident silicotics.

2. The Legidature then enacted Chap. 433, Stats. of 1955, p. 904, commonly referred to as
the “special silicosis act.” The earlier Act as amended became Sec. 617.460 NRS. The later Act
became Sec. 617.480 NRS.

3. That under the provisions of 616.625 NRS, payments to widows and dependents of
deceased silicotics have in certain cases been paid heretofore, and are being paid to date.

4. That under the provisions of 617.460 and 617.480 NRS certain of the claimants survive,
but have been removed from the benefit rolls by reason of having received the maximum sums
available under the statutes.

5. That under the provisions of 617.460 and 617.480 NRS, benefits to widows and
dependents of deceased silicotics fall into three groups, viz:

() Widows and dependents of silicotics who received before death all of the benefits, then
authorized, and who were removed from the rolls before death.

(b) Widows and dependents of silicotics who had not received all of the benefits authorized to
them at the time of death, which then brought dependents to the position of receiving benefits,
which benefits were fully consumed before March 25, 1957.

(c) Widows and dependents of silicotics who had not received all of the benefits authorized to
them, at the time of death, which then by death of the silicotic placed the dependents in the
position of receiving benefits, which benefits were not fully consumed on March 25, 1957.

6. Then, too, there is the case of the silicotic formerly placed on the benefit rolls under on
[one] or the other of the statutes, who had not consumed the amounts allowed to him on March
25, 1957, and who survived that date.

7. That there is an amendment to Sec. 616.615 NRS, changing the buria allowance from
$350 to $500, as provided by Chap. 387, Stats. 1957.

From the foregoing difficulties, ambiguities and uncertainties you have propounded certain
guestions, as follows:
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QUESTIONS

1. (@) If the slicotic, who before March 25, 1957, was qualified, upon the
commission records as a beneficiary, was living on that date and had not received
the total sum authorized under the earlier applicable statute, what are the present
rights of the silicotic?

(b) After his death what are the rights of his widow and dependents?

2. (&) If the silicotic, who before March 25, 1957, was qualified upon the
commission records as a beneficiary, was living on that date, and had received the
total sum authorized under the earlier applicable statute, what are the present rights
of such silicotic?

(b) After his death what are the rights of his widow and dependents?

3. If the dilicotic, who before March 25, 1957, was qualified upon the
commission records as a beneficiary, and thereafter received the total sum
authorized under the applicable statute, and thereafter died, before March 25, 1957,
what are the present rights of the widow and dependents?

4. If the dlicotic, who before March 25, 1957, was qualified upon the
commission records as a beneficiary, and before March 25, 1957, died, without
receiving the total sums authorized under the applicable statute, after which the
widow and dependents qualified as beneficiaries, and on March 25, 1957, had not
received the total sum authorized under the applicable statute, what are the present
rights of the widow and dependents?

5. If the dilicotic, who before March 25, 1957, was qualified upon the
commission records as a beneficiary, and before March 25, 1957, died, without
receiving the total sums authorized under the applicable statute, after which the
widow and dependents qualified as beneficiaries, and had before March 25, 1957,
received the total sum authorized under the applicable statute, what are the present
rights of the widow and dependents?

6. If the silicotic makes application for benefits on or after the date March 25,
1957, qualifies and receives benefits, under either statute,

(a) What are the rights of the silicotic while living?

(b) What are the rights of the widow and dependents of the silicotic, after his
death?

7. What are the rights of the personal representative of a deceased silicotic,
respecting the allowance for burial expenses?

(d) What sums are alowable?

(b) Are sums alowable supplemental to the maximum total sums designated
under the appropriated statute, or are they included within such designated sums?

8. With reference to subsecs. 6 and 7 of Sec. 617.480 NRS, as amended by
Chap. 219, Stats. of 1957, how may such special fund be set up and disbursed, in
compliance with the intent of the provisions of these sections, in view of the fact
that the sums available for distribution are constantly changing, by reason of deaths,
and disbursements, to qualified beneficiaries, and the number of persons qualified
to receive the distribution from said funds, is constantly changing, by reason of
deaths?

OPINION

A close inspection of Secs. 617.460 and 617.480 NRS as amended by Chap. 219, Stats. of
1957, shows clearly this:

1. That the amendments were intended by the Legislature to be liberalizing
process, and were intended to give greater amounts in certain cases.
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2. That as to some claimants, some or all of those of record on March 25, 1957,
or in those cases to be filed after that date, the maximum sums to be obtainable
under 617.460 were increased from $8,250 (funeral benefits perhaps in addition) to
$11,250; and the maximum sums obtainable under 617.480 were increased from
$6,250, (perhaps funeral benefitsin addition) to $11,250.

3. That as to some claimants, some or all of those of record on March 25, 1957,
or as to those cases to be filed after that date, death of the claimant, was to
terminate benefits (perhaps with the exception of funeral benefits thereafter) and no
unused benefits were to continue to the widow or dependents.

4. That under the provisions of Sec. 617.480, as amended by Chap. 219, Stats.
of 1957, (the special Silicosis Act), subpars. 6 and 7 thereof, it was intended in
some way, to make unused benefits of silicosis cases, where death has prevented
the receipt by claimant of the maximum amount authorized, available to claimants
who have survived after receipt of the maximum authorized amounts.

We are clearly of the opinion that the amendments are prospective and not retrospective in
construction; and that it was not the intention of the Legidature to divest widows and orphans of
rights theretofore secure to them.

Generd rule is that statutes are prospective only unless it clearly, strongly and
imperatively appears from the act itself that legislature intended that it should be
retrospective in operation. Sate Ex Rel. Progress v. Court, 53 Nev. 386, 2 P.2d
129.

The court will not adopt a construction which produces disastrous results. Davis v. Davis, E

E 13 P.2d 11009.

eC. 616.625 NRS appears at first glance to make the statutory provisions of 1957, heretofore
guoted, retroactive. Upon close scrutiny, however, it is observed that it is intended by this
provision that the retroactive effect is confined to “rates,” “as provided from time to time.” It is
not provided that statutes shall be retroactive that reduce or enlarge other vested rights. It is not
provided or suggested that a statute may divest widows and orphans of vested rights. Under the
provisions of this statute it is the rates (perhaps monthly contributions or the total maximum
contribution) that are contemplated to be changed from time to time, and not a change from
liability to nonliability by the commission to a widow.

We have in mind a case in which a silicotic qualified for benefits under the applicable statute,
died without receiving the total sums authorized under the statute, whose widow thereafter was
duly qualified to receive benefits, without exhausting all sums allowed and was still receiving
benefits on March 25, 1957. If it be urged that she is entitled to benefits under the schedule and
in the total amount authorized under the Stat. of 1957, we are not in accord, for if the Stat. of
1957 affects her respecting the total sums or increased monthly sums the statute also affects her
respecting the provision by which widows are cut off and receive nothing. If she is affected by
the Stat. of 1957 respecting benefits, e.g. the amounts of total benefits, she is aso affected by the
statute respecting the elimination of benefits to widows. The correct construction as to the given
case theretofore becomes one in which the rates of monthly benefits, and the total sums payable,
cannot be increased by virtue of the Stat. of 1957, neither can these fixed sums be eliminated.
The Stat. of 1957 has no effect upon such a case, despite the provisions of Sec. 616.625 NRS.

We are not able to bring ourselves to the belief that it was the intention of the Legislature to
take from widows and orphans, that, which from the time of the death of the silicotic, appeared
definite