OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1965

The following opinions have been furnished by this office in response to inquiries
submitted by the various state officers and departments, district attorneys and city attorneys.

196 Nevada National Guard—The state law permits a state-federal contract to be entered
into to providefor payroll deductions of civilian employees of the Nevada National
Guard, to be paid over to an insurer for premiumson a group comprehensive
medical insurance plan in respect to beneficiaries designated by such civilian
employees. Public Law 87-224; Chapter 470, Statutes 1963 and
subsection 2, construed.

CARSON CITY, January 7, 1965

MAJOR GENERAL JAMESA. MAY, The Adjutant General, State Military Department, Carson
City, Nevada

STATEMENT OF FACTS

DEeAR GENERAL MAY: The civilian employees of the Nevada National Guard desire to
avail themselves of participation in a group comprehensive medical insurance plan made
available nationally under National Guard Association of the United States sponsorship and
underwritten by Aetna Life Insurance Company, pursuant to the payroll deduction plan (not
participating by the United States) as authorized by Public Law 224, 87th Congress of the United
States.

In order for such civilian employees of the Nevada National Guard to receive the
insurance benefits available by participation in the group comprehensive medical insurance plan,
presently in force and effect as to such employees with respect to certain of the other states, two
requirements of federal law must be complied with, viz:

1. A federal-state agreement must be executed wherein it authorizes payroll deductions
to be made (without contributing participation by the United States) and paid over to the
policyholder (trustees of the National Guard Association of the United States Insurance Trust in
the District of Columbia).

2. Evidencethat the planisin fact state sponsored.

QUESTION
Do the Statutes of Nevada authorize such an accord to be reached, affecting such civilian
employees in the manner mentioned, and entered into by way of afederal-state agreement under
the sponsorship of the State of Nevada?

ANALYSIS
The provisions of Public Law 87-224, dated September 13, 1961 (75 Stat. 496, 5 USC
84d, as amended) and Executive Order 10,996, dated February 19, 1962, authorize such a
contract between the state and federal government for either insurance benefits or retirement
benefits, with payroll deductions for the employees contribution, and contribution by the
government for the employer contribution, if the subject matter of the contract is retirement
under a state sponsored system. However, this law does not provide for federal contributions if
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the subject matter isinsurance. The provisions in regard to payroll deductions for insurance
coverage may, under thislaw, be provided in such a contract.

The proposal hereis not for a contract that will permit federal contributions, but for a
contract that will permit withholding of civilian employees pay sufficient to fully pay the
premiums on the group insurance policy presently in force and effect.

Such an accord is authorized under state law by the provisions of
subsection 2. Thereit is provided that even though there is no contribution from the employer
such a policy is authorized when the employees are of the state government or a political
subdivision thereof. Under this provision it appears that state sponsorship is envisioned.

Under Chapter 470, Statutes 1963, state sponsorship of group policiesis definitely
envisioned. Under this chapter state contributions of funds is authorized, but this provision
(contributions by the State) would clearly not apply as to the civilian employees of the Nevada
National Guard whose pay is from the federal government.

We are also of the opinion that the Governor, as commander in chief, under the
provisions o is authorized to execute such proposed agreement in behalf of the
State of Nevada

The conclusion that such an agreement may be entered into by the Governor in behalf of
the State and the duly authorized federal officer, enabling the civilian employees of the Nevada
National Guard to obtain the benefits of such state sponsored group comprehensive medical

insurance plan, isin harmony with the rule of statutory construction that welfare statutes are to be
liberally construed to effectuate their purposes.

CONCLUSION
The question is answered in the affirmative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General

197 Parks—Sinceunder Art. VIII, Section 9, of the Constitution, the Stateisforbidden to
own capital stock in a private cor poration, a gift of such stock under Chapter 11,
Statutes 1964, to the State parks and outdoor recreation and development fund
must beliquidated, with proceedsinvested in United States securitiesor carried in
the State Treasury, credited to the proper fund.

CARSON CITY, January13, 1965
HONORABLE MIKE MIRABELLI, Sate Treasurer, Carson City, Nevada

STATEMENT OF FACTS

DEAR MR. MIRABELLI: A donor who prefers to remain anonymous has given ownership
of 100 shares of the common capital stock of Ohio Edison Company to the State Parks and
Outdoor recreation acquisition and Development Fund, created by the provisions of chapter 11 of
the Special Legidative Session of 1964.

The stock certificate has been delivered to the State Treasurer and the power of attorney
form constituting a broker or banker with authority to complete the transfer has been executed.

Y ou have mentioned three possibilities as to the ownership of this property, viz:

1. Hold the stock with the hope that it will rise in value, while the dividends
would be received and be credited to the park acquisition fund.
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2. Sl the stock immediately and invest the proceedsin U.S. Treasury notes with
the interest being credited to the park acquisition fund.

3. Sdll the stock immediately and credit the proceeds to the account of the park
acquisition fund.

The statute involved is Chapter 11 of the Specia Session of the Legislature of
1964. Section 3, subsection 3 thereof, in part provides:

3. The state parks and outdoor recreation and development fund shall be
composed of

a * % %

(b) Gifts and grants of money from individuals, corporations, foundations,
associations or trusts, which gifts and grants the director of the state department of
conservation and natural resources is authorized to accept on behalf of the state.

The statute makes no provision for the conversion of securities received as a contribution
to cash, nor does it provide that the securities so received shall be so converted; nor does it
provide that common stocks may be held by the State Department of Conservation and Natural
Resource; nor does it make any provision in regard to the investment of the proceeds of such
gifts. It would, therefore, appear that discretionary authority islodged with the State Board of
Finance as to the manner of retaining this wealth, for the purpose given, if there are no
constitutional or statutory provisions that forbid.

QUESTION
Does the State Board of Finance have the power and authority to elect and select any one
of the three options mentioned and follow the selected method as a manner of preserving the
property value of this gift for the purpose of the donor?

ANALYSIS
Although this a“blue chip” stock, conservative in nature and with appreciation
possibilities, the State is forbidden to hold it as state-owned property.
Article VIII, Section 9 provides:

Sec. 9. The state shall not donate or loan money or its credit, subscribe to or be
interested in the stock of any company, association, or corporation, except corporations
formed for educational or charitable purposes.

However, since the statute does not provide in what form such atrust fund should be
carried, prior to its use for the purposes outlined in the statute, and for which it was given, we are
of the opinion that options numbered 2 and 3 in your letter of inquiry are within the discretion of
the State Board of Finance. Either may be selected as the proper manner of retaining this gift in
the interval, prior to its ultimate use under the provisions of the statute.

The decision of the State Board of Finance, upon mature reflection, should be in keeping
with the purposes of the statute, under which the donation was made, and should be limited to its
choice of options numbered 2 or 3 above stated.

CONCLUSION
The State may not continue to hold thisinvestment in its present form, but may hold the
proceeds of this stock certificate in either option number 2 or 3 above stated.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PRrIEST, Chief Assistant Attorney General




198 Department of Education; Distribution of Oleomar garine—No provision of state law
would prevent the acceptance by the State Department of Education from the
United States Department of Agriculture of oleomargarinefor distribution
gratuitously to the public schools, under the school lunch program, or for other
gratuitousdistribution to authorized welfar e agencies.

CARSON CITY, January 13, 1965
MissSMARGARET M. GRIFFIN, Supervisor, School Lunch Special Milk and Food Distribution
Program, Department of Education, Carson City, Nevada

STATEMENT OF FACTS
DeEAR Miss GRIFFIN: In addition to the administration of a state lunch program under the
provisions of et seq., the Department of Education distributes surplus foods
gratuitously furnished and made available by the United States Department of Agriculture to
eligible institutions and to county welfare recipients. Now available for such gratuitous
distribution is oleomargarine.

QUESTION
Is there any provision of state law which would prevent the acceptance and gratuitous
distribution of oleomargarine, either type 1 or type 2, to the public schools and other agencies
mentioned?

ANALYSIS

Y our inquiry sets out the content of oleomargarine of types 1 and 2, and the regulated
ingredients of each type. However, our statutes do not distinguish between the types or content of
types of oleomargarine and this distinction therefore becomes unessential .

Under the provisions of m aduty is placed upon the manufacturer of
oleomargarine offered for sale in Nevada, to Tabel it as such. This provision, however, islimited
to “sale”

Under [NRS 581.380]it is provided that butter or oleomargarine shall be sold in Nevada by

weight only. Thisprovision too contemplates a sale.
Und it is provided that the sale of oleomargarine, not |abeled as such,
shall be unlawful. Tt 1s not made unlawful, however, if this unlabeled product be distributed
gratuitously.

IT appears that the states in which dairying is a principa industry have, for economic
reasons, more thoroughly restricted and regulated the distribution of oleomargarine.

CONCLUSION
The question is answered in the negative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General

199 Sanitation Districts; Utilities; Taxation—Sanitation districts formed under Chapter
311 of NRS are not presently subject to thetax imposed on public utilities by .NR§ |
[704.033] Modifies A.G.O. No. 58 dated August 1, 1963.
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CARSON CITY, January 18, 1965
MR. J. G. ALLARD, Chairman, Public Service Commission of Nevada, Carson City, Nevada

STATEMENT OF FACTS

DEAR MR. ALLARD: Clark County Sanitation Districts 1 and 2 were organized under the
provisions of Chapter 311 of NRS. Prior to 1963, these districts were not subject to the
jurisdiction of the Nevada Public Service Commission such as those public utilities defined in
Chapter 704 of NRS. In 1963, the Nevada L egislature enacted Chapter 297, Statutes 1963, which
amended Chapter 311 of NRS by adding a new section providing that “ Each water and sanitation
district shall be under the jurisdiction of the public service commission of Nevadain regard to
the rates charged and services and facilities furnished in the same manner as a public utility as
defined in|N R|§ 7(_24929% ” The constitutionality of this legislation was tested and upheld by the
district court in'and for the County of Ormsby in alaw suit decided on October 26, 1964.

Also in 1963, the Legisature enacted Chapter 424, Statutes 1963, hereinafter referred to
asNRS 705. [704.033], which amended Chapter 704 of NRS to provide for the levy and
collection of an annual assessment of not more than 1 1/2 millsfrom all “public utilities” subject
to the jurisdiction of the commission. The question now presented is whether sanitation districts
formed under Chapter 311 of NRS are subject to this tax.

QUESTION
Are sanitation districts formed under Chapter 311 of NRS subject to the tax imposed by
ANALYSIS

We answer the question in the negative for the following reasons:

Prior to the 1963 enactments, the districts in question were not established, regulated, or
classified as public utilities as defined in Chapter 704 of NRS. Such districts were and till are
labeled by statute, 6), as governmental subdivisions of the State of Nevada and
bodies corporate with al the powers of public or quasi-municipal corporations. Indeed, Judge
Watersin hislearned opinion in the above referenced action recognized this fact by emphasizing
that such sanitation districts are not organized as public utilities.

Chapter 297, Statutes 1963, did not change this classification, but merely subjected the
districts to the jurisdiction of the Public Service Commission in regard to rates charged and

NR§ |
as Chapter

services and facilities furnished in the same manner as a public utility as defined in|
% It did not change their status as governmental subdivisions or designate them
ublic utilities.

In the interpretation of statutes levying taxesit is the established rule not to extend their
provisions by implication, beyond the clear import of the language used, or to enlarge their
operation so as to embrace matters not specifically pointed out. 3 Sutherland, Statutory
Construction, p. 294 (1943 Ed.). does not extend its application to Chapter 311,
sanitation districts which are, by law, governmental subdivisions of the State.

There is also doubt whether the districts could be taxed under their present classification.
NR 1.055|exempts from taxation all lands and other property owned by the State and NR? |

. exempts all lands and other property of various political subdivisions. Although the tax
In question is atax on gross revenue, there is good argument for exemption. See 108 A.L.R. 582;
51 Am.Jur., Taxation, Section 565. This problem could probably be cured by new legisation. For
example, it is stated in 51 Am.Jur., Taxation, Section 559 that, “ Although, in the absence of
constitutional prohibition, a state or municipality having general powers of taxation may tax its
own property, if it seesfit to do so, in the absence of a manifest intention otherwise, itisa
generally accepted principal that the property of a particular body politic, whether used for public
purposes or held for income to be derived therefrom, is not taxable by the same body politic. This




exemption exists without any express statutory sanction, and in the face of a specific requirement
of the statutes or of the Constitution itself that all property be taxed..” (Italics supplied.)

CONCLUSION
Sanitation districts formed under Chapter 311 of NRS are not presently subject to the tax

imposed on public utilities by *
Insofar as Attorney General’ s Opinion No. 58, dated August 1, 1963, conflicts with the
foregoing, it is modified to comply with this opinion.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

200 Public Schools; Exclusion by Reason of IlIness or Condition Which Might be
I nfectious or Contagious—School authorities have theright, and the duty, to
exclude from school premises a child suffering with an illness of condition which
could well be contagious or infectious, despitethe prohibition of medical attention in
the child’sreligion.

CARSON CITY, January 21, 1965
HONORABLE EDWARD G. MARSHALL, Clark County District Attorney, Las Vegas, Nevada

DEAR MR. MARSHALL: Y ou have submitted the following facts to this office:

A child had what appeared to be a skin eruption which had not been diagnosed because of
the prohibition in the child’ s religion against seeking the aid of medical practitioners.

The school authorities, not knowing whether the condition was contagious, excluded the
child from public school until such time as the skin condition should heal.

Because this office does not wish to issue opinions which are prospective only, the
guestions asked, which will be answered, are as follows:

1. Doesthe principal (or other responsible school official) have the right to
exclude a child with an undiagnosed medical problem on the basis it may be detrimental
to other students, when the child’ s religion prevents medical examination and
supervision?

2. What is areasonable length of time to permit a child to remain away from
school in cases of illness, when the child’ s religion does not permit such medical
attention as may be deemed necessary?

ANALYSIS

School authorities, during school hours, become the custodians and guardians of the
welfare of children placed in their care by the parents.

As such custodians it becomes their duty to protect the charges under their care from any
dangers which threaten their health and well-being, including the dangers of transmittal of
infectious or contagious diseases.

The discovery by a school nurse that a child is afflicted with an illness of the type
discussed in the preceding paragraph would most certainly warrant the affected child’ s exclusion
from the school premises until such time as the discovered illness or condition is completely
cured or healed.



The public health and welfare is paramount in importance to the attendance of a child in
school when such child is possessed of an illness or condition which requires medical attention,
and which may be infectious or contagious. Such a condition, if drastic measures were not taken,
might well spread beyond the boundaries of the school itself.

CONCLUSION
It istherefore the opinion of this office that school authorities have the right and the duty
to exclude from school premises a child suffering with an illness or condition requiring medical
attention, which could well be contagious or infectious, despite the prohibition of medical
attention in the child’ sreligion. A reasonable length of time for such prohibition to endure is
until such time as the illness or condition is cured.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

201 Insurance—Group term creditor policies of life and accident and health insurance
valid whereissued and delivered, with exposur e accepted, premiums paid and
claims processed, in the jurisdiction of residence of insurer, may be made effectual
through agency, in respect to Nevada residents astheinsured and concerning a
Nevada incurred indebtedness, under the doctrine of lex loci contractus,
notwithstanding the fact that they are unauthorized asto a domesticinsurer. A.G.O.
111 of February 11, 1964 modified.

CARSON CITY, January 25, 1965
MR. PauL A. HAMMEL, Insurance Commissioner, State of Nevada, Carson City, Nevada

STATEMENT OF FACTS

DearR MR. HAMMEL: The Metropolitan Life Insurance Company, alife insurance
company domiciled in the State of New Y ork and qualified to do business in Nevada, hereinafter
designated as “Metropolitan,” has heretofore issued and delivered in the State of New York a
term group creditor life insurance policy (No. 19,500 G) which may be effective asto an
individual debtor for aterm not to exceed 25 years and may cover an indebtedness not to exceed
$30,000 to Bankers Trust Company as policyholder, hereinafter designated as “Bankers Trust,” a
corporation domiciled in the State of New Y ork.

Similarly Metropolitan has issued and delivered in the State of New Y ork aterm group
creditor accident and health policy (No. 21,300 G) to Bankers Trust which may be effective asto
individual indebtedness for aterm not to exceed 25 years and may cover an indebtedness balance
not to exceed $10,000.

Both of these contracts are valid contracts under the laws of the State of New Y ork.

Metropolitan has received commissioner approval for the extension of the benefits of said
contracts extraterritorially, notwithstanding the fact that contracts of such scope would not be
authorized if entered into within certain of said states. Thisis accomplished by an agency created
between the local creditor as principal and Bankers Trust as agent.

QUESTION
May the provision of said policies numbered 19,500 G, and 21,300 G, be made available
to creditors and debtors domiciled in Nevada in respect to an indebtedness contracted in Nevada
involving real property with situsin Nevada?



ANALYSIS

The manner of operation proposed is that the Nevada creditor, having formerly entered
into an agency agreement with Bankers Trust, will determine whether or not the Nevada debtor
desiresto avail himself of the coverage afforded by one or the other of said insurance policies. If
so he takes the necessary data and transmits it to Bankers Trust, the same being an application for
the insurance designated therein. If accepted, the Bankers Trust so notifies the applicant by a
certificate designating the coverage. Premiums are payable in New Y ork. Losses are adjusted and
settled in New Y ork.

It istrue, as we shall hereafter show, that the provisions of these contracts are more
extensive and inclusive than that authorized for a domestic insurer to issue in Nevada. Despite
thisfact, under the doctrine of lex loci contractus, the question is therefore presented of whether
or not such contracts may be made applicable through agency to Nevada persons, property, and
risks. Thisin turn presents the question of whether or not there are any provisions of Nevada law
which preclude an insurance policy not authorized in respect to local issuance becoming effective
by reason of the fact that it is valid where issued. Thisin turn presents the question of whether or
not the fact that Metropolitan is qualified to do business in Nevada would preclude this type of
operation which could perhaps be permitted if it were not qualified to do businessin Nevada.
The questions thus presented are very complex and have caused us no little difficulty.

Under the provisions of Chapter 241, Statutes 1955 (NRS 690.090 to Bm%b the terms
and provisions of group lifei nsurance for apolicy “deliveredin this State” are provided. Under
Section 1, 1(b) thereof , itis provided that a policy “may be issued to a creditor,
who shall be deemed the policyho er.” Asregards group life insurance it appears that the
provisions of ]m&ﬁ[to .130]do not apply to the current problem for the reason that
neither policy 1sor will be™ delivered in this state.” If such provisions were applicable, the limit
of coverage thereunder as to amount is $10,000 or the unpaid indebtedness, whichever isless. As
to local group life creditor policiesissued and delivered in this State, the upper limit of coverage
is therefore $10,000.

The Legislature of 1959 enacted Chapter 413, to be cited as“ The Model Act for the
Regulation of Credit Life Insurance.” Said enactment has becomeNRS 690.310 to (90.450] At
first impression this act appears very specific and, being of later date, appearsto revise the earller
law in respect to credit life insurance. However, closer analysis reveals that under
subsection 2, there provisions are not to apply to “insurance sold in connection with a oan or
other credit transaction of more than 5 years' duration.” We are informed that the Uniform Law
Commissioners, whose purpose it is to make uniform the laws of the severa states so far as
possible, by recommending acts to the legislatures of the several states for enactment, expressed
the purpose of this act wasto regulate credit life insurance of arelatively short term, and
therefore usually in arelatively small amount. It appears that The Model Act for the Regulation
of Credit Life Insurance does not apply to the facts under scrutiny.

Tentatively, then, we conclude that there is no provision of Nevada law which
specifically envisions the regulation by the State of Nevada of this type of term, group creditor
life policy.

We now consider the regulation by the State of Nevada of the term, group creditor
accident and health policy issued and delivered as aforesaid.

The Legidature of 1963 enacted Chapter 139 which amendedin sucha

manner asto permit group accident and health policies to be issued upon a group of debtors of
Nevada, creating a contingent liability of “the aggregate of the ieriodic scheduled unpaid

installments or the sum of $10,000, whichever isless.” Under NRS 692.07Q it is provided that
the provisions thereof (692.060 to 692.120) have reference to a™policy of group accident and
health insurance issued or delivered in this state.” NRS 692.060] to[692.120 appear not to apply to
the matter under scrutiny for such policy is not “delivered in this staie.”

The Model Act for the R ulation of Credit Accident and Health Insurance, enacted by
Chapter 417, Statutes 1959 (NR .500]to [692.630), by [NRS 692.500(2) applies to all accident
and health insurance sold in connection with [6ans or other credit transactions “except such




insurance sold in connection with aloan or other credit transaction of more than 5 years
duration.”

Tentatively, then, we conclude that there is no provision of Nevada law which
specifically envisions the regulation by the State of Nevada or the approval of policies of this
type of term group creditor accident and health insurance, being not “delivered in the state” and
being of “more that 5 years duration.”

A careful search of the statutes fails to disclose any enactment providing specifically
against policies of the type here under investigation if validly issued elsewhere. Such a provision,
if enacted, would probably be unconstitutional .

We quote from Volume 19, Insurance Law and Practice—A ppleman, Section 10,351:

It has been stated that a state cannot impair the obligation of an insurance contract,
though the insurer be aforeign corporation. * * * Generally the regulatory statutes of a
state are considered to have no extraterritorial effect, so that such state cannot forbid the
making of a contract between one of its citizens and a foreign corporation outside the
boundaries of such state, and such contract is not controlled by its laws, even though it
concerns property located within the state. * * * The insuring of alife of aresident does
not constitute the doing of business within the state where the contract is made and
carried out in the company’ s home state.

Neither would the Nevada creditor serve in this operation as the agent of Metropolitan or
Bankers Trust, but would serve himself and the insured. Boseman v. Connecticut General Life
Insurance Company (U.S. S.Ct. 1937), 301 U.S. 196.

In State v. State Mutual Life Assurance Company of America (Texas 1962), 353 S.W.2d
413, the state statute enumerated the four types of authorized (permitted) group life insurance.
The enumeration did not include employees of members of trade associations. A contract written
and serviced beyond the boundaries of Texas, by an insurer authorized to do businessin Texas,
insuring a prohibited group, residents of Texas, could therefore not be countenanced, and there
being statutory authority for the cancellation of license of the offending corporation, the
cancellation (revocation) of license was authorized and proper.

In the matter under consideration we know of no such prohibition and as a matter of fact
the language employed, as formerly recited, appears to contemplate, although not expressly, such
an operation.

Lastly, we are concerned with whether or not the fact that Metropolitan is a duly admitted
insurer, operating under the agency system as to many of its Nevada exposures, would placeit in
adifferent category to that of an unadmitted insurer. To state the proposition otherwise: If a non-
admitted insurer might insure Nevada residents, in respect to a Nevada incurred indebtedness,
under these two policies, with characteristics as formerly mentioned, as to the place of
contracting, delivery of policies, paying premiums and processing claims, would the fact that
Metropolitan is an admitted insurer change the results?

Apparently not. Appleton, Insurance Law and Practice, Volume 19, Section 10,323, P. 13,
after mention of the fact that it is within the power of the state to enact such provisions respecting
the admission of aforeign insurer asit may see fit to provide, states further:

However, the power of a state to exclude foreign insurance companies cannot be
used as a means to accomplish aresult beyond the state’ s constitutional powers. While a
state may prohibit aforeign insurance company from entering the state, if it does permit
such company to enter, it cannot impose conditions which require the company to
relinquish any of its constitutional rights.

To summarize our conclusions: The policies under review are valid and legal contracts
under the law of the jurisdiction where written and delivered. Exposure thereunder is accepted in
that jurisdiction. The premiums are paid and claims processed in that jurisdiction.



The State of Nevada has not expressly precluded the type of policies here under review,
except asto adomestic insurer. Perhaps there is good reason for this and arealization that any
domestic insurer might with less ability or less certainty carry such arisk, i.e., alegidative
realization that domestic insurers are not nearly so large and their risks are not nearly so well
dispersed as are the large foreign insurers domestic to the Eastern States. Be thisas it may, in any
event the language of our statutes does not forbid (by aforeign corporation) the extension of the
benefits and obligations under such policies to persons residing in Nevada respecting an
indebtedness incurred in Nevada.

We understand that M etropolitan has informed your office that if the benefits of insurance
under these two policies are available to creditors and debtors, residents of Nevada, respecting
contracts of indebtedness contracted in Nevada, concerning property situate in Nevada, that the
premium tax of 2 percent upon “total premium income” upon such business would be payable by
Metropolitan would not challenge the authority of the insurance department in this respect.

Attorney General Opinion No. 111, of February 11, 1964, insofar as the conclusions
therein are not in harmony with the conclusions hereof, is hereby modified.

CONCLUSION
The question propounded is answered in the affirmative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. Priest, Chief Assistant Attorney General

202 Citiesand Counties; Public mprovements Affecting Schools—Provision in Las Vegas
City Charter exempting from assessment for public improvements *“ grounds not
taxed,” operates, in view ofto exempt all public school buildings and
lots appurtenant thereto within the LasVegas city limits from liability for any costs
incurred in making off-site improvements about such buildings and lots, such as
sidewalks, curbs, gutters, street lights, fire hydrants, water and sewer lines, street
sections, and drainage for flood control—Such buildings and lands located outside
city limits likewise exempt from such assessments by county by reason of both
statutory and case law.

CARSON CITY, January 25, 1965
HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County, Las Vegas, Nevada

DEAR MR. MARSHALL: Dueto the rapidly increasing enroliment in the Las Vegas School
District, the school trustees for that areafind it necessary each year to purchase several new sites
and to provide suitable classroom buildings thereon. Frequently, the site purchasesislocated in a
section of the city or county where considerable improvements have already been made by those
agencies, such asthe installation of curbs, gutters, sewers, water lines, and construction of streets
and sidewalks. Similar improvements about any newly acquired school site are essential before
any building constructed thereon isin proper condition for classroom use. The costs for such
improvements under these circumstances far exceed what would have been required had they
been included in the contract previoudly let by the city or county for improvements made in the
surrounding area. Several questions have arisen in this connection, being substantially as
hereinafter stated.

QUESTIONS
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1. Should the Clark County School District, in making its architectural plans, include off-
site improvements for school sites, such as sidewalks, curbs, gutters, street lights, fire hydrants,
water and sewer lines, street sections, and drainage for flood controls?

2. Should payment be made from school district funds for off-site improvements of the
type mentioned in question number 1 above?

3. If the answer to question number 2 isin the affirmative, is the school district required
to make such improvements through contracts let by general bidding as provided for in
B93.120]and [N R% 393.130p
. If such contracts must be let for bid, may the school district take advantage of bids
received by other county or city agencies in negotiating a contract for making improvements of a
similar nature on county- or city-owned property located in the same area as the school site
involved?

ANALYSIS

In analyzing the above questions, it becomes readily apparent that their solution liesin
making the initial determination as to what governmental agency is legally responsible for costs
incurred for public improvements of the type enumerated in question number 1. A perusal of the
Las Vegas City Charter provides the obvious answer to this basic problem insofar as school
buildings constructed within the city limits are concerned.

Under the provisions of Section 53 of said charter, the city commissioners are authorized
to make public improvements such as those with which we are here concerned and to defray the
whole or any part of the costs thereof by specia assessment through enactment of proper
ordinances. Next follows Section 54, specifying what lands shall be assessed and what portion of
said costs shall be paid from city funds. That section reads as follows:

When expense for such improvements or repairs shall be assessed, and there shall
be lands belonging to the city, or public grounds not taxable, abutting on such
improvements, such part of the expenses of such improvements as, in the opinion of the
board or assessor making such special assessment, would be justly apportionable to such
public grounds, and city property, and to any interior squares of spaces formed by the
intersection of streets where the abutting property is taxable, shall be paid from the
genera fund or from the proper street or district street fund or partly from each, asthe
council (board of commissioners) shall determine to be just, and the balance of such
expense shall be assessed upon the taxable lots and premises abutting upon such
improvement or improved streets in proportion to their number of feet frontage; or, if the
special assessment shall include other lands not abutting upon the improvement, then
upon al the land included in such special assessment in proportion to the estimated
benefits resulting thereto from the improvement. When such assessment is to be made
upon the lots in proportion to their frontage upon the improvement, if, from the shape or
size of any lot, the assessment thereon in proportion to its frontage would be unjust and
disproportionate to the assessment upon other lots, the board or assessor making the
assessment, may assess such lots or such number of feet frontage asin their opinion
would be just.

This section clearly excludes lands belonging to the city and public grounds not taxable,
from their or its apportionable share of the assessment so made. School sites belonging to the Las
Vegas School District certainly fall within the category of “public grounds.” And under
61.065] “all public schoolhouses with |ots appurtenant thereto, owned by any legally created
school district within the state shall be exempt from taxation.” We believe that the wording of the
charter is clear and requires no further interpretation. See State v. Jepson, (Italics
supplied.)

It isinteresting to note that the provisions of Section 54 of the Las Vegas City Charter,
enacted by specia legidative act in 1911, follows verbatim the wording of Chapter 125, Statutes
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1907, being now _!Q: 6.655} which excludes public ground from assessment for public
improvements in cities incorporated in Nevada under general law.

Even in the absence of a charter or statutory provisions governing the assessment of
school property, it is nevertheless the prevailing rule that general laws subjecting property to the
payment of assessments for local improvements do not apply to property devoted to use of the
public schools, unless the intent that they so apply is made to appear affirmatively. See 48
Am.Jur. 645, citing 36 A.L.R. 1540, with annotated cases.

Public school lands and buildings located outside the city limits but within Clark County,
and belonging to the Las Vegas School District, are also exempt from payment of any portion of
the costs incurred for off-site improvements made in their immediate surroundings. Counties are
authorized to carry on and perform only those functions which are within the scope of the statute
creating them and defining the powers and duties of their governing boards. Since, under
@ public school buildings and |ots appurtenant thereto are non-taxable, the county 1S
without power to assess or tax the school lands which abut on the roads, streets, curbs, sidewalks,
or other improvements which the county has constructed. When such improvements are made
they must be at the expense of the county.

For the foregoing reasons, it is unnecessary to interpret any school laws pertaining to
expenditures for off-site improvements or those laws governing the letting of contracts for public
improvements. This type of improvement is afunction of the City of Las Vegas and of Clark
County, respectively, and not that of the school district.

CONCLUSION

It isour conclusion, based upon the provisions of Sections 53 and 54 of the Las Vegas
City Charter, as read in connection with together with other relevant statutes and
decisions from other states, that the expensesTor off-site improvements made about the public
schools of Las Vegas School District of Clark County, such as sidewalks, curbs, gutters, street
lights, fire hydrants, water and sewer lines, street sections, and drainage for flood control, are not
an obligation of the district, but must be borne instead by the governmental agency making them,
i.e., the city or county. It follows that both questions 1 and 2 must be answered in the negative.
Questions 3 and 4 become moot.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By C. B. TapscoTT, Deputy Attorney General

203 Tuberculosis; Transgportation Costsfor Indigent Patients—Transportation costs
between institutions for indigent patientsinfected with active tuberculosis and
admitted to the State Tuberculosis Care Program arethe responsibility of the State,

under NRS 243 105]and 43 115
CARSON CITY, January 27, 1965

MR. C. G. MUNSON, Director Department of Health and Welfare, Carson City, Nevada

STATEMENT OF FACTS
DEAR MR. MUNSON: State law provides for the care, at State expense, of indigent persons
infected with active tuberculosis. The following question, arising since the opening of the Las
Vegas Convalescent Center, is presented to this office concerning the application of the law.

QUESTION
12



Is the State responsible for transportation costs of indigent patients admitted to the State
Tuberculosis Care Program who are moved to out-of -state institutions for the purpose of surgery?

ANALYSIS
NRS 23105} provides:

1. Every person who, under the regulations of the board, is found to be infected
with active tuberculosis, and to constitute athreat to the health and safety of the public, or
who is suspected of being so infected, shall be cared for at public expense, if he produces
awritten statement subscribed and sworn to or affirmed before a notary public declaring
that he is unable to pay for medical or hospital care.

2. The cost of such care shall be paid by the health division from moneys
provided by direct legidlative appropriation and within the limits of such appropriation.

It is our understanding that the patients involved have been found to be infected with
active tuberculosis as described in the above statute and have subscribed and sworn to the
statement required of indigent patients. Under N R]§ 443.115{ 2), the State Health Division may
contract with hospitalsin other statesto provide thetacilities and treatment not available in the
State of Nevada, and the cost thereof is an expense of the State. The transportation costs

necessary to avail such patients of the needed out-of-state treatment would be a necessity and
*
institutions

incidental expense to the cost of treatment. Once a patient meets the conditions of
and is accepted in the Tuberculosis Care Program, the costs of transportation between
would be a State expense.

CONCLUSION
Transportation cost between institutions for indigent patients infected with active
tuberculosis and admitted to the State Tuberculosis Care Program are the responsibility of the

State, under [NRS 443.105 and A43.115]

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

204 Public Schools; Suspension—Par ents whose child is suspended from school for failure
to submit to reasonable and ordinary rules of order and discipline are not compelled
to enroll such child at another school outside the district wherein the suspension
occurred.

CARSON CITY, January 27, 1965
HONORABLE WILLIAM P. BEKO, District Attorney, Tonopah, Nevada

STATEMENT OF FACTS
DeEAR MR. BEKO: You have advised this office that a 15-year-old student has been
suspended in accordance with the provisions of NRS 392.030|which reads as follows:

392.030 Suspension or expulsion of pupils.

1. Subject to the provisions of subsection 2, the board of trustees of a school
district shall have the power to suspend or expel from any public school within the school
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district, with the advice of the teachers and the state department of education, any pupil
who will not submit to reasonable and ordinary rules of order and discipline therein.

2. No school teacher, principal or board of trustees shall expel or suspend any
pupil under the age of 14 years for any cause without first securing the consent of the
state department of education.

Y ou then call attention to the compulsory education provisions of which
reads:

392.040 Child between 7 and 17 years of age: Attendance in public school.

1. Except as otherwise provided by law, each parent, guardian, or other personin
the State of Nevada having control or charge of any child between the age of 7 and 17
years shall be required to send such child to a public school during all the time such
public school isin session in the school district in which such child resides.

Y our question then propounded is this: Are the provisions of applicableto
the child who has been suspended under

ANALYSIS
We believe that the provision at the beginning of [N R(§ EZQQ IS the exception which
must be relied upon in arriving at a solution. The phrase, Ci as otherwise provided by law”

is the clue which leads to the unalterable conclusion that [NRS 392.030| makes other provisions of
law for children who will not submit to reasonable and ordinary rules of order and disciplinein
the school.

Persons are entitled to send their children to schools in the place where they reside. This
was enacted because the Legislature realized that the financial burden of supporting children
negates compelling them to attend school at a place other than the residence of the parents.

In the case of suspension the parents are not compelled to enroll the student in a school
removed from the areain which they reside.

It may be that aterm away from the school may see the child mature and change his or
her attitude. In such case, an application for reinstatement would be in order.

CONCLUSION
It is therefore the opinion of this office that parents whose child is suspended from school
for failure to submit to reasonable and ordinary rules of order and discipline are not compelled to
enroll such child at another school outside the district wherein the suspension occurred.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

205 School Contracts; School Trustees—NRS 386.400|pr events a school trustee from being
interested in a contract entered into by theboard of trustees of which heisa
member, whether it be as contractor, subcontractor, or supplier of materials.

CARsON CITY, February 4, 1965

HONORABLE THEODORE H. STOKES, District Attorney, Ormsby County, Carson City, Nevada

STATEMENT OF FACTS
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DEAR MR. STOKES: Y ou have requested an opinion as to whethershould be

construed so as to apply to school trustees who are subcontractors or material suppliers on bids
made for completing school contracts.

ANALY SIS
NRS386.400]reads as follows:

Trustee not to be financially interested in contracts. No member of any board of
trustees shall be financially interested in any contract made by the board of trustees of
which heisamember.

It must be apparent to the most casual observer that it was the intent of the Legislature to
prevent collusion or favoritism as between contractors, subcontractors, or material suppliers, who
might be a school trustee, and the owner or builder on school projects.

It is not difficult to presume that co-trustees might favor a bidder whose contract benefit
accrued to afellow trustee, and this whether he happened to be the prime contractor,
subcontractor, subcontractor, or material supplier, and whether or not he participated in the vote
to accept the bid.

The law prevents afinancial interest in any contract made by the board of trustees. This,
we fedl, filters down to the lowest subcontractor or the supplier of materials of the smallest
amount, so long as prospective financia gain attaches to the participant in the contract.

CONCLUSION

It isthe opinion of this office that prevents a school trustee from being
interested in a contract entered into by the board of trustees of which he is a member, whether it
be as contractor, subcontractor, or supplier of materials.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

206 Taxation of Dedicated Property—~Property dedicated for public use pursuant to
Chapter 125, Statutes 1905, may not be placed on thetax rolls. A tax assessment, if
made on such property, would be void and would not alter theright of public use.

CARSON CITY, February 23, 1965
HONORABLE JOHN CHRISLAW, District Attorney, Douglas County, Minden, Nevada

STATEMENT OF FACTS

DEAR MR. CHRISLAW: On August 5, 1929, the amended map of Subdivision No. 2 of
Zephyr Cove Properties, Inc. was filed for record with the Douglas County Recorder. This map
was designated as aplat of certain lands abutting the shore of Lake Tahoe, thereon divided into
blocks, and streets. We are informed that three “walkways’ are designated on the map leading
from the street closest to and paralleling the lake shore through a row of platted lots to the beach
area. It was executed and recorded in compliance with Chapter 125 (CXXV), Statutes 1905, as
amended by Chapter 31, Statutes 1921.

The Marla Bay Protective Association, Inc. contents that it has always taken full
responsibility for the maintenance and repair of these “walkways’ and for the purpose of
“establishing the legality of its action” requests that the said walkways be placed on the tax rolls
and assessed to it.
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Y ou ask the following questions:

QUESTIONS
1. Can the described walkways be placed on the tax rolls and assessed to the Marla Bay
Protective Association, Inc.?
2. If so, does the said association gain any right or rights to bar the inhabitants of the
platted area and the general public, or either of them, from the use of said walkways to obtain
access to the beach area?

ANALYSIS
In answering the first question we will have to assume that the walkways were dedicated
for public usein the first instance.
Chapter 125 (CXXV), Section 4, Statutes 1905, providesin part as follows:

Such maps and plats when made, acknowledged, filed, and recorded with the
County Recorder, shall be a dedication of all such avenues, streets, lanes, alleys,
commons, or other public places or blocks, and sufficient to vest the fee of such parcels
of land as are therein expressed, named and intended for public uses* * *.

It is our opinion that the language above recited would encompass the walkways in
guestion. It is competent for the Legislature to provide for the taking of the fee title and the effect
of the statutory dedication in question accomplishes this purpose according to the language
employed in the act. Douglas County would hold fee title to the walkways in question.

_E |.060|provides that all lands and other property owned by any county in this State
shall be exempt from taxation. This exemption includes the walkways in question if they were
dedicated for public use. As such, they could not be placed on the tax rolls. Any tax assessment
would be entirely avoid and ineffectual.

The following statement is found in 46 Cal.Jur.2d, Taxation, Section 70:

Property that is dedicated to the use of the public cannot be legally assessed or
taxed, and its erroneous inclusion in assessment lists and payment of taxes thereon cannot
impair the rights of the public or confer rights on the adverse user paying the taxes.

If such an assessment were made, therefore, it would not alter the public right to use the
walkways. A casein point is Gaspard v. Edwin M. LeBaron, Inc., 237 P.2d 278 (Cal. 1951). This
case involved avalidly dedicated roadway for public use upon which was levied atax
assessment. The property was sold at tax sale for nonpayment. The California Supreme Court
held the assessment void and said that the purchaser at the tax sale had no right to the land; that
the assessment and sale could not destroy the public right. See also San Leandro v. LeBreton, 13
P. 405.

CONCLUSION
It isthe opinion of this office that property dedicated for public use pursuant to Chapter
125, Statutes 1905, may not be placed on the tax rolls. A tax assessment, if made on such
property, would be void and would not alter the right of public use.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General
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207 Legidature, Nevada State; Constitutional Law—Article 3, Section 1, of the Nevada
Constitution precludes and forbids a statute which would require the Governor to
appoint a member of the Legislatureto aboard or commission which isof the
Executive Department. proposed to be amended by A.B. 217.

CARSON CITY, February 26, 1965

HONORABLE JAMES C. BAILEY, Assemblyman, Washoe County, Nevada Sate Legislature, Carson
City, Nevada

STATEMENT OF FACTS
DEAR MR. BAILEY: Assembly Bill No. 217 is pending before the Fifty-Third Session of
the Nevada Legislature now in session. This hill, if enacted into law, would amend Chapter 397
of the Nevada Revised Statutes. This chapter of NRS provides for the Western Regional
Educational Compact Commission with participating membership of a number of the Western

States.
m provides for the appointment of the commissioners by the Governor of
Nevada, designaies the term of office, the qualifications and similar matters. An examination of

the contents of Chapter 397 of NRS convinces that the members of the commission are
functioning as members of the Executive Department or branch of the state government.

The said A.B. 217 would amend N R§ ?97,?@[ 2) in such amanner as to require that one
of the Nevada commissioners be currently and contemporaneously a member of the Nevada
Legidlature.

QUESTION

If were amended in the manner proposed by A.B. 217, would the section as
amended be constitutional ?

ANALY SIS
Article 3, Section 1, of the Nevada Constitution provides:

Section 1. Three separate departments, separation of powers. The powers of the
Government of the State of Nevada shall be divided into three separate departments,—the
Legidative—the Executive and the Judicial; and no persons charged with the exercise of
powers properly belonging to one of these departments shall exercise any functions,
appertaining to either of the others, except in the cases herein expressly directed or
permitted.

We are clearly of the opinion that Article 3, Section 1, of the Nevada Constitution forbids
the appointment to this commission, which is properly classified as of the Executive Department
of the state government, of one currently serving in and as a member of the Legidlative
Department or branch thereof.

CONCLUSION
The question is answered in the negative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General
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208 Labor; Clarification of Chapter 608 NRS—Supervisory personnel are subject to the
restriction that a person may not work morethan 8 hoursin any 24-hour period in
underground mines and workings and in plaster and/or cement mills, but are not
subject to such restriction in smeltersand millsfor refining and reduction of ores,
open mines, and surface wor kings of under ground mines.

CARsON CITY, March 4, 1965
MR. E. J. ComBs, Sate Labor Commissioner, Carson City, Nevada

_ DEAR MR. ComBs: Y ou have directed to this office an inquiry asto whether in
_@through 608.240 the words “workmen” or “workingmen” include employees such as
foremen, general foremen, superintendents, and other supervisory personnel.

The decision is acomplex one, for the reason that no definitions are included at the
beginning of Chapter 608 NRS except that for “private employment.”

ANALYSIS
Let us first consider working in underground mines or tunnels. The wording of NRS |

608.200[1) is as follows:

The period of employment for all persons who are employed, occupied or engaged
in work or labor of any kind or nature in underground mines or underground workings in
search for or in extraction of minerals, whether base or precious, metallic or non-metallic,
or who are engaged in such underground mines or underground workings, or who are
employed, engaged or occupied in other underground workings of any kind or nature for
the purpose of tunneling, making excavations or to accomplish any other purpose or
design shall not exceed 8 hours within any 24 hours, and the 8 hours shall include the
time employed, occupied or consumed from the time of entering the collar of the shaft or
portal of the tunnel of any underground mine until returning to the surface from the
underground mine, or the time employed, occupied or consumed in leaving the surface of
any tunnel, open cut or open pit workings for the point or place of work therein, and
returning thereto from such place or point of work.

It will be noted that the words “work or labor” are used. A supervisory employeein the
categories you have indicated might work but not labor. Black’s Law Dictionary defines “work”
as any form of physical or mental exertions, or both combined, for the attainment of some object
other than recreation or amusement, and “labor” as *continued exertion of the most onerous and
inferior kind, usually and chiefly consisting in the protracted expenditure of muscular force.”

Therefore, a person who works underground, whether in a supervisory or laboring
capacity, would seem to fall under the wording of the above statute, within the prohibition of
working more than 8 hoursin any 24-hour period.

The phrase, “in work or labor of any kind or nature” would seem to substantiate this
position. The section is divided so that al persons employed in underground minesin any
capacity, as well as tunneling or making excavations, are subject to the law.

The gist of the law isto prevent any person from working underground for more than 8
hoursin any 24-hour period, because of the menace to health and welfare.

In , relating to employment in mills and smelters, the word “workingman” is
used. Thisterm 1n the general usage applied to it refers to one who labors. Smelters and mills for
the refining and reduction of ores are above ground. While fumes and dust may be present, a
supervisory employee can seek the fresh air of outdoors when required. It will be noted also that
the words “all persons” as used in[NRS 608.200 are not present in the smelter and mill statute.

The game factors apply to] NRS 608.220, which governs employment in open mines, and
NRS 608.230] covering surface workings of underground mines. In the latter statute, the hours of
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employment of certain designated employees are specifically pointed out. Supervisory personnel
are not mentioned.

The Legidature evidently intended, in the statute concerning employees of plaster and
cement mills , to have the legidation apply to all persons, including supervisory
personnel, because again they use the al inclusive phrase “all persons.”

CONCLUSION
It is therefore the opinion of this office:
1. That all personsworking in underground mines, plaster and/or cement mills, including
supervisory personnel, cannot, under the law, work more than 8 hours in any 24-hour period.
2. That supervisory employees are not covered in the statute designating hoursin
smelters and mills, open mines, and surface workings of underground mines.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

209 Elections; Term of Office of Municipal Judge of Reno—T he appointment by the city
council of areplacement for theregularly elected municipal judge who died in office
isfor the unexpired term of the decedent, and carries over to the 1967 election.

CARSON CITY, March 12, 1965
RICHARD BREITWIESER, ESQ., City Attorney, Reno, Nevada

DearR MR. BREITWIESER: Y our office has requested from this office an opinion asto
whether John J. Mathews, who was appointed by the city council on June 1, 1964, to fill the
unexpired term of Kirby Unsworth, deceased, is compelled to run for election at the city election
of 1965.

ANALYSIS
The Reno City Charter, by its expressterms (Article XV1I, Section 1) providesfor the
election of acity judge every 4 years. Mr. Unsworth was elected in 1963 to serve a4 year term.
The election provided for in the charter for 1965 isfor city councilmen from the first, third, and
fifth wards, and one councilman at large. No provision is made for the election of a city attorney,
city clerk, or police judge.

CONCLUSION
It istherefore the opinion of this office that the appointment by the city council of John J.
Mathews as police judge (or municipal judge) was for the unexpired term of Kirby Unsworth,
and carries over to the 1967 election. To rule otherwise would confuse the regularly prescribed
procedures for the selection of municipal officers.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
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210 Nepotism—Appointment by boards of county commissionersto board of directors of
county power district isvalid despiterelationship within thethird degree of affinity.
Sections 281.210 and 312.040 of NRS construed.

CARSON CITY, March 15, 1965
HONORABLE ROSCOE H. WILKES, District Attorney, Lincoln county, Pioche, Nevada

STATEMENT OF FACTS
DeEAR MR. WILKES: Alamo Power District Number 3, lying entirely within Lincoln
County, Nevada, was created a number of years ago under statutory provisions now embodied in
Chapter 312 of the Nevada Revised Statutes.
Some time ago the board of county commissioners appointed a man to serve on the board
of directors of the said Alamo Power District Number 3, who was the brother-in-law of one of
the said commissioners.

QUESTION
Was such an appointment so made, alegal appointment when made?

ANALYSIS
the nepotism law, in part provides:

281.210 Officers of state and political subdivisions prohibited from employing
relatives; exceptions; penalties.

1. Except as provided in this section, it shall be unlawful for any individual acting
as aschool trustee, state, township, municipal or county official, or for any board, el ected
or appointed, to employ in any capacity on behalf of the Sate of Nevada, or any county,
township, municipality or school district thereof, any relative of such individual or of any
member of said board, within the third degree of consanguinity or affinity. (Italics
supplied.)

We are concerned with the question of whether or not a power district, created pursuant
to the provisions of Chapter 312 of NRS, is a“municipality” within the meaning of
nder 5), the district when created is termed “municipal power district,”
“power district,” or "district.” It is not termed a“ municipal corporation.” Under 6),
the term “municipality” is defined to include an incorporated city or town, and it 1S provided that

amunicipa power district may include a municipality.
Clearly then 1) does not include a municipal power district. The doctrine
inclusio unius est exclusio dterius here applies. The inclusion of certain denominated entitiesin

which aboard of county commissioners may not employ arelative (within the third degree) is
exclusive of other entities which could have been, but were not, mentioned.

We are satisfied that thisisthe correct construction to be placed upon 1),
for this prohibition resultsin adeprival of employment, in certain cases, one of the mos
important liberties of free men, and should, therefore, be strictly construed to include no greater
deprivation than the Legislature clearly intended.

See also, State v. Lincoln county Power District Number 1, ?Q Nev. 407} 111 P.2d 528,
holding that such a corporation is not a“municipal corporation” but1sapublic corporation
created for municipal purposes.

CONCLUSION
We are, therefore, of the opinion that the appointment mentioned was not barred by the

provisions of 1), that it was legal from the beginning and that the question must be
answered in the affirmative. The appointment having been valid ab initio, and nothing having
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been recited which would change its status, it follows that the employment remains, at the date
hereof, alegal subsisting employment, not assailable under the provisions of

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General

211 Savings and L oan Associations—When a savings and loan association takestitle to
real property, pursuant to the provisions of NRS 6/3.2/6(3), for subdivision and
development, principally for residential use, and subsequently divestsitself of title
within 3years, astherein irovided, theresulting loan contracts are limited by the

provisions of NRS 6/3.324] et seq.
CARSON CITY, March 24, 1965

MR. MARVIN L. WHOLEY, Commissioner, Savings and Loan Division, Department of Commerce,
Carson City, Nevada

STATEMENT OF FACTS

DeEAaR MR. WHOLEY: The Legislature of 1961 created the office of Commissioner of
Savings Associations and delegated to that officer the administration of Chapter 673 of NRS and
the regulation of building and loan associations, sometimes designated as savings and loan
associations. Chapter 378, Statutes 1961.

The Legidature of 1963 broadened the scope of permissive investments of building and
loan associations by n amendment t(herei nafter specifically set out) which
provided that such associations could purchase rea property for development to alimited extent
of itstotal assets, but requiring divestiture of ownership, by conversion to sales, within a
specified maximum time. This amendment was effective on April 5, 1963. Chapter 259, Statutes
1963.

b/3.2/6|as to “ permissive investments,” but had been limited aso by the provisions o
B73.322|through 673.330, as to the provisions and conditions of the loans or contracts authori zed

0 be entered into by such associations. In other words, the former (NRS 6/3.2/6) limited the
loans that such associations could legally make, and the latter (NRS 6/3.324fthrough 673.330)
limited the permissive terms and provisions of such loans.

Prior to 1963, not only had such associations been limited by the provisions of
NRS |

QUESTION
If a Nevada savings and loan association, subsequent to April 5, 1963, purchases Nevada
real property for subdivision and development, pursuant to the provisions of 3), is
such association bound and limited, in the subsequent devel opment and disposition of suc

property, by the provisions of through 673.330?

ANALYSIS
Implicit in the provisions and regulations of Chapter 673 of NRS is shown a concern by
the Legislature in the public interest, in two propositions, viz: (1) that the security of the
depositors (investors) with the corporation as certificate holders be carefully safeguarded, by
providing specifically the authorized investments of such associations ; and (2)
that the borrowers, as well as certificate holders, of such institutions be safeguarded by
provisions regulating the scope of permitted loan contracts (NRS 673.324] through 673.330).
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The provisions of 1) permit only “gilt-edge” investments, whereas
subsection 2 permits |oans secured by mortgages or first deeds of trust on real property. Such
loans are, of course, limited by the provisions of through 673.330. However, under
said subsection 3 thereof, the association is permitted to purchase real property outright with a
view to subdivision and development principally for residential use, with arequirement that it
divest itself of such ownership within 3 years.

NRS B73276]3) provides

3. An association may create loans by investment in real property within 100
miles of its home office, and such investment may include the subdivision and
development of such real property principally for residential use. No association shall
have investments under this subsection at any time greater than 5 percent of its assets. No
investment made pursuant to this subsection may be held by an association for more than
3 years except with the permission of the commissioner.

It will be observed that under this subsection the contemplated divestiture of title to such
real property within 3 years will result in either cash to the association or loans or both. It will
further be observed that this subsection constitutes a further liberalization to the affected
associations, of powers of investment, which liberalization, in the public interest, cannot be
extended further than the Legislature intended.

Except for the requirement of title divestiture within 3 years, this subsection deals with
conditions existing at the time of purchase by the association. Whereas et seq.,

deals with and regul ates the manner, ratios, and terms of |oans upon real property.
If this department were to conclude that subsection 3 of N R)g §7§)%7§ permits the

association as owner to convert ownership to loans, without being bound by the provisions of
et seq)., such would result in an exception from control in the making of loans
which the Legidature has not granted, and apparently did not contemplate, and would result in an
erosion of the safeguards and protections which the Legislature has wisely provided, in the public
interest, to the investing public as certificate holders, as well as to borrowers.

CONCLUSION
It is, therefore, the opinion of this office that if a Nevada savings and loan association,
subsequent to April 5, 1963, purchases Nevada real property for subdivision and development,
pursuant to the provisions of NR§ §7§27§1] 3), that such association is bound and limited in the
subsequent development and disposition of such property by the provisions of
through 673.330.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General

212 Criminal Law; Procedure Upon Arrest—Upon arrest pursuant to awarrant, the
person arrested must betaken for examination beforethe nearest magistratein the
county wherethe offenseistriable. Nothing in the law requiresor even authorizes
taking him before a magistrate in an adjoining county for examination merely
because such magistrateis closest to place of arrest, or at all.

CARSON CITY, March 25, 1965

MR. GEORGE WILKINS, Sheriff of Churchill County, Fallon, Nevada
22



STATEMENT OF FACTS

DEAR SHERIFF WILKINS: Several persons arrested in Hazen Township, Churchill County,
Nevada, on suspicion of violating certain liquor laws, were taken before the justice of the peace
in New River Township of the same county for examination. The arrest was made by a duly
authorized Deputy Sheriff of Churchill County pursuant to a warrant issued by the New River
Township Justice of the Peace, there being no justice of the peace in Hazen Township at the
time. From the point of arrest, it was approximately 17 milesto the justice of the peace’s office
in New River Township and some 9 miles to the office of the justice of the peace at Fernley in
adjoining Lyon County, Nevada.

QUESTION
Were the persons arrested entitled by law to be taken before the Fernley Justice of the
Peace for examination upon their arrest?

ANALYSIS

Under the provisions of mlgﬂgg] amagistrate (justice of the peace) must examine
into any complaint laid before him alleging the commission of any crime triable within the
county, and under if heis satisfied that the offense complained of has been
committed, he must issue awarrant of arrest. We believe that these sections confer proper
authority upon ajustice of the peace to issue awarrant for an offense committed in another
township of the county, and particularly so in those instances where, as was the case here, there
was no justice of the peace in the township where the offense was committed.

Under the provisions of “an officer making an arrest, in obedience to a
warrant, must proceed with the person arrested as commanded by the warrant, or as provided by
law.” The applicable law in such casesis provided in which reads as follows:

The officer who executed the warrant must take the defendant before the nearest
or most accessible magistrate of the county in which the offenseistriable, and must
deliver to him the depositions and the warrant, with his return endorsed thereon, and the
magistrate must then proceed in the same manner as upon awarrant issued by himself.
(Italics supplied.)

This section makes it mandatory that one under arrest must be taken before a magistrate
in the county where the offense is triable. See Ex Parte Ah Kee, P2 Nev. 374

CONCLUSION
By reason of applicable law and Nevada decisions, the persons hereinabove mentioned
who were arrested in Churchill County for an offense triable there, were not entitled to be taken
into Lyon County or any other county for examination. Proper compliance with the law was
made by taking them before the nearest justice of the peace in Churchill County. The question
must be answered in the negative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By C. B. TapscoTT, Deputy Attorney General

213 Elections; City Attorneys—Onewhoisnot alicensed attorney authorized to practice
law in Nevada isnot qualified to filefor, nor to hold, the office of City Attorney of
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LasVegas, and hisname should not be placed on the ballot as a candidate for that
office at the primary election of May 4, 1965.

CARsON CITY, April 5, 1965
SIDNEY R. WHITMORE, ESQ., City Attorney, City Hall, Las Vegas, Nevada

DearR MR. WHITMORE: Y ou have requested an opinion of this office as to whether one
who is hot alicensed attorney is qualified to hold the office of City Attorney of Las Vegas. Such
aperson hasfiled for that office requiring his name to be placed on the ballot at the forthcoming
primary election on May 4, 1965.

ANALYSIS

Las Vegasisnot acity incorporated under the general law (Chapter 266 NRS), but isa
specially chartered city by legidlative action.

Section 6, Chapter I1, of the City Charter of Las Vegas, insofar asit is applicable to the
city attorney provides, “* * * the city attorney * * * shall not be less than twenty-five (25) years
of age, citizen(s) of the United States and qualified voter(s) of the City of Las Vegasfor at least
two years immediately preceding the year in which said election (city election) is held.”

It can be seen by reading this section that there is no specific provision that the city
attorney be alicensed attorney.

But the duties imposed upon the city attorney are such that they could not be performed
satisfactorily, or adequately, by one who is not alicensed attorney, qualified to practice in this
State.

For example, paragraph 86 of Section 31 of the City Charter of Las V egas authorizes the
city commissionersto institute and prosecute, as well as defend, certain suits common to all
cities and concludes, “All such suits, actions and proceedings shall be instituted, commenced,
prosecuted and defended, as the case may be, by the city attorney, without additional
compensation.”

Section 1-10-1 of Title I, Chapter X, of the City of Las Vegas Code, provides:

Duties and Powers. The city attorney shall be legal advisor of the board of
commissioners and al offices of the city, in all matters respecting the affairs of the city.
He shall act as attorney for the city in any and al legal proceedingsin any and al courts
in which the city is a party or interested. He shall prosecute in the proper court for all
offenses against the provisions of the Charter and the provisions of this Code and shall
perform such other and further duties as may be required of him by the board or
prescribed by this Code. He shall be present at all meetings of the board of
commissioners, draw all ordinances, orders and resolutions required by the board. He
shall verify and file for record all claims of the city for assessments imposed for street
improvements which remain unpaid, and shall preserve, protect and enforce the rights of
the city by prosecuting suits for the foreclosure of the same in the proper courts, and shall
receive all moneys paid in by delinquents or otherwise realized in such proceedings, and
shall, without delay, pay over all such moneysto the city clerk.

Section 1-10-2 or Title I, Chapter X, provides:

Attendance at Board Meetings: The city attorney shall attend the sittings of the
board when engaged in auditing accounts or claims brought against the city, and in all
cases shall oppose such accounts or claims as he may deem unjust, illegal or extortionate.
The attorney, except for his own services, shall not be allowed to present any claim,
account or demand for allowance, or in any way represent any claimant against the city.
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It can readily be ascertained from the duties set forth by these sections of the code that
none but a lawyer has the qualifications necessary to meet the demands imposed by these laws.

The Legislature, in the adoption of legislation for the formation of cities incorporated
under the Eeneral law gChapter 266 NRS), indicated their intent as to the qualifications of city
attorneys. NR 465 reads as follows:

1. Except as provided in subsection 2, no person not alicensed and practicing
attorney of the supreme court of this state, in good standing at the bar and a bona fide
resident of the city for at least 1 year preceding his election or appointment, shall be
eligible to the office of city attorney.

2. Incities of the third class the mayor may, at his discretion, by and with the
consent of the council, appoint a city attorney; provided:

(a) That in cities of the third class the mayor, with the consent of the city council,
may appoint as city attorney any qualified attorney who has resided in the city for 3
months preceding the date of his appointment.

(b) That if thereisno duly licensed and practicing attorney in good standing at the
bar within the city, the mayor, with the consent of the city council, may appoint some
other attorney within the state to fulfill the duties of the office until some other qualified
attorney can be appointed.

(c) That in cases where the boundaries of cities of the third class adjoin the
boundaries of any charter city of a population in excess of 20,000, the mayor, with the
consent of the city council, may appoint as city attorney any duly licensed and practicing
attorney in good standing at the bar within either of the cities.

Whileit istrue that Chapter 266 NRS does not apply to cities incorporated by special
charter, the analogy is obvious. If the Legislature requires aduly licensed attorney to servein
cities operating under the general incorporation law, it stands to reason that it was their intent to
give charter cities the same protection. That thisis so can be reasoned from the results that would
attend if one not alicensed attorney were to be elected to this position. He would not be eligible
to appear before courts of competent jurisdiction in this State, but would have to assign that duty
to aides or assistants who were members of the bar. He could not, himself, resolve any legal
problems posed to him by the elective officials of the city or by the city commissioners, but that
duty would devolve upon assistants who are not elected and who are not, therefore, responsible
to the people.

The word “attorney” itself is defined by Black in hislaw dictionary as follows: “Lawyer
and attorney are synonymous,” and as to duties imposed on the city attorney by the Charter and
the Las Vegas Code, Black states, “When used with reference to the proceedings of courts, of the
transaction of businessin the courts, the term (attorney) always means attorney at law unless a
contrary meaning is clearly indicated.”

CONCLUSION
It is, therefore, the opinion of this office that one who is not a licensed attorney,
authorized to practice law in Nevada, is not qualified to file for, nor to hold, the office of City
Attorney of Las Vegas, and that his name should not be placed on the ballot as a candidate for
that office at the primary election of May 4, 1965.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
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214 Public Employees Retirement—Substitute school teachers are entitled, if they so elect,
to count all of thetimethat they actually serve asa service credit under the
provisions of Chapter 286 NRSfor purposes of retirement, and being qualified to
participate under the state system are not eligibleto participate under the Old Age
and Survivors I nsurance program embodied in the Social Security Act.

CARsON CITY, April 6, 1965

HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County Courthouse, Las Vegas,
Nevada

Attention: Mr. Robert L. Petroni, Deputy District Attorney

STATEMENT OF FACTS
DEAR MR. MARsSHALL: Certain of the larger school districts have made arrangements with
fully licensed teachers, that they serve the school district at irregular periods of time, as substitute
teachers within the district, when emergency conditions, as for example the illness of afull-time
teacher, or other emergency arises, requiring the services of a substitute teacher. The periods of
employment are usually brief and the teacher is paid for the actual time that she serves only.

QUESTION
In what manner and degreg, if at all, should the county school district protect such
substitute teachers, in respect to obtaining membership in and contributions toward the Public
Employees Retirement System and/or the Old Age and Survivors Insurance under the Social
Security System?

ANALYSIS
Clearly such substitute teachers are in the employ of a member of the system established

by Chapter 286 of NRS, under are entitled to be enrolled as members, unless the
intermittent nature of the employment forbids.

in part, provides:

(Eligibility of employee for membership in system; casual or intermittent
employment.)

1. Anemployee shall be regarded as eligible for membership in the system if his
position, on the basis of 1 year of service, would require 1,200 or more hours of service
per year. In determining eigibility al positions shall be regarded as continuing for 1 year
regardless of anticipated duration, and all incumbents of covered positions shall be
eligible regardless of individual tenure.

2. Casud or intermittent employment in periods of less than 1 calendar month
shall be credited toward retirement on the basis of 1 calendar month for every 21 days of
work.

These provisions make the construction clear that, in determining eligibility of onewho is
employed by a participating public employer and who receives more than $150 per month for 1
full month of service, one must ook at the position from the standpoint of 1 year of service and
not from the standpoint of probable individual tenure. The persons who fill positions of the type
we are reviewing are, therefore, eligible for membership.

Since this type of employment would ordinarily not extend for as much as 60 days until
there would be an interruption, after which the teacher might or might not be called back for
additional service during the year, it aso clearly appears that she would not be compelled to
become a member of the system. However, at her election she may become such a member for all
substitute teacher service rendered, and may make contributions thereon and receive
accreditation for the actual time employed, pursuant to[NRS 286.320[2). That she may make
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such contributions on all such employment and receive proper accreditation is provided by NRS |

This section provides:

(Deductions, contributions not made until next pay period following 60
consecutive days of employment; exception.)

1. Deductions shall not be made from the salary of an employee and contributions
shall not be paid thereon by the public employer until the start of the next official pay
period following the conclusion of 60 consecutive days of employment, unless the
employee shall elect, at the beginning of the employment period, to make such
contributions from the first day of employment. (Italics supplied.)

2. That period of employment upon which contributions are not paid shall not be
regarded as service toward retirement and the individual shall not be entitled to any
benefits under this chapter during such period of noncontribution.

Since such substitute teacher may elect to make contributions from the first day of
employment, pursuant to H!Q;; -20(1), on the individual periods at which she may be called
back to teach for an indefinite period of time, she should be informed of this right by the
employer. Needless to say, if she elects to contribute as permitted by 1), the
participating public employer will be required to contribute similar amounts from time to time
under the provisions of NRS 286.450} The school board should notify such substitute teacher of
her rights and duties in this respect.

One question remains to be answered, namely: Are such employees of a participating
political subdivision eligible for membership and coverage under Old Age and Survivors
Insurance under the Federal Social Security laws?

This question is answered in the negative. Although the Legislature has provided (NRS |
p87.050]to Egm that employees of the State and its political subdivisions may, in certam-
Instances, participaie in the Old Age and Survivors Insurance program embodied in the Socia
Security Act, the law specifically provides that such coverage is available only to those
employees “who are in positions which are not eligible to participate in the public employees
retirement system (Chapter 286 of NRS) on as broad a basis as is permitted under the Social
Security Act.” NRS287.050

87.050
To the same effect|N /.190 provides.

(Service of employees eligible for participation in public employees’ retirement
specifically excluded.)

Service of employees of the State of Nevada or of any political subdivision
thereof in positions which are eligible to participate in the retirement system established
pursuant to chapter 286 of NRS, as the same has been or hereafter may be amended, is
specifically excluded fromNRS 287.050| to P87.240] inclusive.

CONCLUSION

Substitute teachers, by their specific election, may be covered by the provisions of the
Public Employees Retirement Act as to the time that they actually teach, even though broken up
by short duration periods of service of uncertain and unpredictable lengths of time, and since
such teachers are eligible and qualified for membership in the state system, they are not qualified
to participate under the Old Age and Survivors Insurance program embodied in the Social
Security Act. It istrue, however, that such substitute teachers must elect to pay the contribution
for al service, and in order that they may intelligently decide whether to so elect to pay from the
beginning of service, they are entitled to be fully informed by the employer of thisright aswell as
the right to reject such coverage for the first 60 consecutive days of service. Participation in the
state system becomes mandatory after the first 60 consecutive days of employment regardless of
substitute status.

Respectfully submitted,
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HARVEY DICKERSON, Attorney General
By D. W. PRrIEST, Chief Assistant Attorney General

manager s, and county planning commissions, and particularl
CARsON CITY, April 12, 1965

HONORABLE JosePH O. MCDANIEL, District Attorney of Elko country, Elko, Nevada

STATEMENT OF FACTS
DEAR MR. MCDANIEL: The Board of County Commissioners of Elko County, Nevada,
have under consideration the entering into of a contract with the Elko County Surveyor, wherein
that office would perform certain duties for and on behalf of the county which, in paragraph |
thereof, are generally described as follows:

A. Beresponsible for engineering needs of the County Highway Department.

B. Advise the County Commissioners of building construction and maintenance
needs of all county buildings.

C. Act asadvisor on economic and fiscal matters concerning the county.

It is provided in paragraph Il of the proposed contract that the surveyor be compensated
by:

A. Payment of $300 per month, out of which a part time secretary is to be paid
the sum of $50 per month.

B. Being provided office space, maintenance and utilities.

C. Payment of feesfor all county work, based upon a schedule of charges set
forth in the contract.

QUESTION
1. Would the proposed contract be construed in any way as violating[NRS 244.130]
dealing with the employment of a county manager?
2. Would the contract violate any of the following statutes: [NRS 245.080] NRS 281.210,
NRS 281.230] or NRS 197.110P

3. Could the county surveyor, being an ex-officio member of the county planning
commission, pursuant to the provisions of perform the same service as outlined in

the proposed contract for and on behalf of the plfanning commission for compensation?

ANALYSIS
Prior to legidlative enactment in 1949, fees for county surveyors were set by law then

existing. Under the present statute, being[NRS 255.060(1), provision is made for their
compensation as follows:

The board of county commissioners shall allow to each county surveyor fair and
reasonable compensation, in lieu of salary, in connection with each survey ordered by the
board, or for such other services performed by him for the county, when he has been
authorized to perform the same.
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Since the compensation to be fixed and paid pursuant to this sectionisin lieu of asalary,
we must conclude that it was intended by the Legid ature that the county commissioners exercise
considerable leeway in arriving at the amount of such compensation. Furthermore, in providing
for alowance of compensation for “other services,” the Legis ature has undoubtedly clothed the
commissioners with power to include therein any type or nature of services as, within their
discretion, are necessary and proper on behalf of the county, provided their performance by the
surveyor is not prohibited by or in conflict with other statutes.

Whether or not performance of the additional duties by the Elko County Surveyor, as
embodied in the proposed contract, conflicts with the law governing the employment of a county
manager, must be determined by the provisions of 1). That section reads as
follows:

The county manager shall perform such administrative functions of the county
government as may be required of him by the board of county commissioners.

The quoted section limits the duties of the county manager to “administrative functions.”
The authorities have found that term extremely difficult or impossible to define for all purposes.
However, it has been held to include the carrying out of the legislative will, assisting the
executive in executing the laws, and aiding the courts in their proceedings and judgments. State
v. Atlantic Coast Line R. Co., 47 So. 969 (Fla.) And it seems that the term essentially embraces
the power to ascertain afact of state of facts which will justify a course of action. Board of
Education v. Mulcahy, 123 P.2d 114 (Cal).

Regardless of definitions of the term, it is apparent from that portion of the statute last
above quoted, that the county commissioners may delegate most of their administrative functions
to the county manager for performance. If any function so delegated is subsequently assigned as a
duty to be performed by the county surveyor, a duplication results which must be avoided.

Although it appears from the nature of the duties to be performed by the County Surveyor
of Elko county under the proposed contract, and particularly paragraph 1(C) thereof, that they
may overlap or conflict with certain administrative functions which may be delegated to the
county manager, nevertheless, we are of the opinion that the contract does not necessarily violate

RS 244.135(1), wherein the duties of such manager are provided for. We find nothing in the
aw providing for appointment of county managers and specifying their duties, which would

exclude or prohibit the i erformance of certain county functions by other persons. Since the

provisions of 1) limit the functions to be performed by the county manager to
those only which the county commissioners may require, it leaves the implication that other
functions not so delegated may be assigned to another person or other persons. We cannot find
that these two statutes with which we are here concerned, viz., NRS 255.060{1) and !N Rg |
1), arein conflict or that either supersedes the other. It TSa common rule of Stafutory
interpretation, and often followed by the Nevada State Supreme Court, that two statutes relating
to the same subject matter are to be read and construed together, with a view to harmonizing
them, if possible, to give effect to both, unless the later act expressly repeals the earlier, or isso

repugnant to it as to repeal it by necessary implication. Presson v. Seeaso
State v. Nevada Tax Commission, B8 Nev. 1]-)g| Ex parte Ah Pah, B4 Nev. 283; State v.|Esser, 35 |

!nce the county commissioners designate the functions and duties to be performed by
these two officers, viz., the county surveyor and the county manager, pursuant to the respective
statutes covering each, care should be taken in those counties where both offices exist, that there
are no duplications in the assignment or delegation of their duties. To that end the county
commissionersin those particular counties should carefully scrutinize the provisions of any
proposed contract providing for additional or “other” duties, to be performed by the county
surveyor, and reconcile such duties which have been or may be delegated to the county manager.
In no case should they overlap.

From a careful analysis of the terms and provisions of the proposed contract, this officeis
of the opinion, asis hereinafter more explicitly stated in order, that said contract in nowise
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violates any of the following statutes: [NRS 245.080} [NRS 285.210} NRS 281.230] and NRS |

7.110]
"he provisions of 1) making it unlawful for any county officer to be
interested in any contract made i Im, is not applicable to the proposed contract with Elko

County surveyor, because under [NRS 255.060(1) this type of contract is specifically authorized.
prohi bits officers of the State and political subdivisions thereof, with

certain exceptions, from employing relatives for state work. This statute could have no possible
application to the proposed contract between the Elko county commissioners and the Elko
County surveyor, unless there is a relationship between the principals thereto within the third
degree of consanguinity. And even then, such contract would not be prohibited becauseit is
authorized under INRS 255.060(1).

NRS 281.230[T) prohibits any state or county officer from receiving any personal profit
or compensation from any contract in which the county isinterested. Again, because of the
provisions of NRS 255.060(1) authorizing such contract in the case of county surveyors, this
prohibition has no application to the contract here under consideration.

RS 19/.110|is designed to prohibit the misconduct of public officers, and subsection 2
thereof specificaly prohibits such officer from being beneficially interested in or accepting any
compensation arising out of any contract made under the supervision of such officer or for the
benefit of his office. However, the type of contract contemplated under mg!@g!] such asthe
proposed contract here under consideration, is there removed from this prohibition. Furthermore,
the proposed contract is not for the benefit of or on behalf of the surveyor’s office, but for his
own benefit instead. The prohibitory statute above cited has no application here.

We come now to the question raised by reason of the fact that the Elko County Surveyor
is an ex-officio member of the Elko county Planning Commission pursuant to the provisions of
and also by reason of county ordinance adopted by that county.

By reason of 3), all members of county planning commissions serve
without compensation and certain powers are conferred upon them by law. The duties which
these commissions perform are many and varied and are designed for benefit and betterment of
the county in which each serves. If aduty or act which the county surveyor is under obligation to
perform as an ex-officio member of the commission is also one included in a contract with the
county commissioners, and for which he receives compensation, the mandate of the statute that
commission members serve without pay has been circumvented. No principle is better founded
or more elementary than that to the effect that what the law prohibits or enjoins directly may not
be done directly. For these reasons, this office is of the opinion that the County Surveyor of Elko

county is not entitled to compensation under the proposed contract for the performance of any
duties which heis aready obligated to perform as an ex-officio member of the Elko County

Planning Commission where heis bi statute required to serve without compensation.

Under the provisions of NRS 2/8.040(2), either the chief engineer, the county surveyor,
or his designated deputy may be appointed as one of the ex-officio members of the county
planning board. Since the surveyor, either personally or through his deputy, would become
disgualified to act in that capacity if a contract of the type proposed is executed, it is suggested
that the chief engineer, if thereis one, be appointed as such member instead. If this suggestion is
not feasible, and the surveyor continues as a member of the commission, then the compensation
provided for in the proposed contract between the county commissioners and the county surveyor
should be reduced in an amount equivalent to the estimated value of the surveyor’s services
performed as a commission member.

CONCLUSION
1. The proposed contract between the Elko County Commissioners and the Elko County
Surveyor is properly authorized by the provisions of 1) and is not in direct conflict
with 244.135, governing the appointment of a county manager. Under well-
recognized rules of statutory interpretation, even though these statutes deal with the same or

similar subject matter, they may both be given effect insofar as consistent. This may be done by
carefully reconciling the duties to be performed by the county surveyor under the terms of the
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proposed contract with those which have been or may be delegated to the county manager in

accordance with|NRS 244.135(1). The answer to question number 1 isin the negative.
2. Since the proposed contract is specifically authorized under NR§S %SSQQQ 1), the
Dy a

provisions of certain other statutes pertaining to contracts entered into e or county officer
NRS |

from or on behalf of the state have no application, such other statutes being particularly
P45.080] NRS 285.210] NRS 281.230] and[NRS 197.110} Question number 2 hereinabove
propounded 1S answered 1n the negaiive.

3. What the law forbids to be done directly may not be accomplished indirectly. For that
reason, the county surveyor, who is by law an ex-officio member of the county planning
commission, without compensation, upon entering into a contract with the county commissioners
for performance of certain additional duties for which heis to receive compensation pursuant to
! u!les meH E

060[1), is not entitled to receive any such compensation for performance of any acts or
e is already under obligation to perform as an ex-officio member of the
commission. Question number 3 is answered in the negative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By C. B. TapscoTT, Deputy Attorney General

216 District Attorneys—Under general law district attor neys have the authority to appoint
deputies and specific statutory authority appertaining to a specific county is not
required.construed.

CARsON CITY, April 15, 1965
HONORABLE JOHN CHRISLAW, District Attorney, Douglas County, Minden, Nevada

STATEMENT OF FACTS

DEAR MR. CHRISLAW: The Board of County Commissioners of Douglas County has made
provision in the county budget for the fiscal year commencing on July 1, 1965, and ending on
June 30, 1966, in the amount of $6,000, for the compensation of a deputy district attorney of such
county. The board of county commissioners has given its consent to such appointment.

The district attorney is considering making such an appointment but has no specific
statutory authority applicable to the County of Douglas authorizing him to appoint a deputy
district attorney.

QUESTION
Has the District Attorney of Douglas County authority to appoint a deputy district
attorney under the facts given?

ANALYSIS
NRS 52070 provides

252.070 (Deputies; staff.)

1. All district attorneys are authorized to appoint deputies, who shall have power
to transact all official business appertaining to the offices, to the same extent as their
principals.

2. Didtrict attorneys shall be responsible for the compensation of their deputies,
and shall be responsible on their official bonds for all official malfeasance or nonfeasance
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of the same. Bonds for the faithful performance of their official duties may be required of
deputies by district attorneys.

3. All appointments of deputies under the provisions of this section shall bein
writing, and shall, together with the oath of office of the deputies, be filed and recorded in
abook provided for that purpose in the office of the recorder of the county within which
the district attorney legally holds and exercises his office. Revocations of such
appointments shall also be filed and recorded as herein provided. From the time of the
filing of the appointments or revocations therein, persons shall be deemed to have notice
of the same.

4. Any district attorney may, subject to the approval of the board of county
commissioners, appoint such clerical, investigational and operational staff asthe
execution of duties and the operation of his office may require. The compensation of any
such person appointed shall be fixed by the board of county commissioners.

Subsection 4 of the above section of NRS was added by Chapter 156, Statutes 1961. The
remainder of NRS 252.07/0 had long been the law, and the power of the district attorneys to
appoint deputies had, from early days of statehood, been the law. State of Nevadav. Harris,
Nev. 414; State ex|rel. Blaisdell v. Conklin, [62Nev. 370} 151 P.2d 626.

Subsection 4, however, merely broadensthe power of the district attorneys as regards the
appointment of clerical and investigatorial staffs with the approval of the board of county
commissioners.

We note that in the case under consideration the board of county commissionersisin
agreement with your tentative determinations respecting the necessity and propriety of appointing
adeputy district attorney and aso note that funds have been made available for this purpose for
the fiscal year commencing July 1, 1965.

CONCLUSION
For the reasons given, we, therefore, conclude that under general law the District
Attorney of Douglas County has the authority to appoint a deputy district attorney, pursuant to
the provisions of [N R§ ZSZ%?Q The question is answered in the affirmative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PRrIEST, Chief Assistant Attorney General

applicable to a statutory provision (NRS 692.060), effective on different dates, the
latter amendment containing the material contained in the former, with certain
additions, areto be construed under theruleof pari materia, in a manner to give
recognition to both. Chapter 451 and 456, Statutes 1965, constr ued.

217 Insurance, Division of—Amendatory laws !a%d at the same legislative session, both

CARsON CITY, April 21, 1965
MR. PauL A. HAMMEL, Insurance Commissioner, State of Nevada, Carson City, Nevada
STATEMENT OF FACTS
DeEAR MR. HAMMEL: The 1965 Legidature enacted Assembly Bill No. 417 containing an

amendment t2). This bill was signed into law on April 13, 1965, and has become
Chapter 451, Statutes 1965. This amendment was effective upon passage and approval.

32



This Legislature also enacted Assembly Bill No. 451 containing amendments to
@through 692.090. This hill was signed into law on April 13, 1965, the provisions o
which were to become effective on July 1, 1965.

NRS 692.060{2), as amended by Assembly Bill No. 417, effective on April 13, 1965,
provides:

2. A policy issued to an association of employers or an association whose
members are in the same industry, occupation or profession, and which has a constitution
and bylaws and which has been organized and is maintained in good faith for purposes
other than that of obtaining insurance, insuring at least 25 members of the association for
the benefit of persons other than the association or its officers or trustees as such. (The
italicized portion is the material added in 1965.)

2), as amended by Assembly Bill No. 451, to become effective on July 1, 1965,
provides.

2. Under apolicy issued to an association of employers, an association whose
members are in the same industry, occupation or profession, or a labor union, and which
has a constitution and bylaws and which has been organized and is maintained in good
faith for purposes other than of obtaining insurance, insuring members, employees, or
employees of members of the association for the benefit of persons other than the
association or its officers or trustees. (The italicized portion is new material and
supplements that portion added by Assembly Bill No. 417.)

QUESTION
Which of the tow quoted sections actually states the law, and which is to be followed by
the Insurance Division?

ANALYSIS

It will be observed that the Legislature contemplated the passage of the earlier hill
(Assembly Bill No. 417) by the amendment and the italics that are employed in the passage of
the later bill (Assembly Bill No. 451).

Number 451 contains al that is contained in No. 417 except that it struck out “at least 25"
members. It contains material not contained in 417 in that it added the clauses “or alabor union”
and “employees or employees of members.”

The bills must be construed together, without the nullification of either under the rule of
pari materia, and as clearly shown by the second bill including material which was new to the
first bill.

CONCLUSION
We therefore conclude that mglgg 92.060(2) as amended by Assembly Bill No. 417
(Chapter 451), is now the law, but that this subsection (as well as other amendments contained in

Assembly Bill No. 451) will be modified by the provisions of Assembly Bill No. 451 (Chapter
456), upon the effective date of the later bill, namely, July 1, 1965.

On July 1, 1965, Assembly Bill No. 417 (Chapter 451) will be fully superseded by the
provisions of Assembly Bill No. 451 (Chapter 456, Statutes 1965).

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PrIEST, Chief Assistant Attorney General
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218 Securities Act—Opinion delineatesthe limited authority of partner, officer, or director
of both broker-dealersand issuers, in the absence of registration under as
“agents” in the sale of securities. NRS 90.030{3) and 7) reconciled.

CARsON CITY, April 27. 1965
HONORABLE JOHN KOONTZ, Secretary of Sate, Sate of Nevada, Carson City, Nevada
Attention: Mr. George M. Spradling, Deputy Secretary of State, Division of Securities

STATEMENT OF FACTS

DEAR MR. KOONTZ: as amended by Chapter 363, approved April 13, 1965,
effective July 1, 1965, providestheTollowing:

90.030 1. “Agent” means any individual other than a broker-dealer who
represents a broker-dealer or issuer in effecting or attempting to effect purchases or sales
of securities.

2. “Agent” does not include an individual who represents an issuer in effecting
transactions with existing employees, partners or directors of the issuer, or any of its
subsidiaries, if no commission or other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

3. A partner, officer or director of abroker-dealer or issuer, or a person occupying
asimilar status or performing similar functionsis not the agent of such broker-dealer or
issuer, but may, if he meets the test of subsection 1, be the agent of another broker-dealer
or issuer.

Section 90.030(3) prior to the amendment of 1965 provided the following:

3. A partner, officer or director of abroker-dealer or issuer, or a person occupying
asimilar status or performing similar functionsis an agent only if he otherwise comes
within this definition.

NRS 90.120]and [90.130| provide for registration of broker-dealers and agents. The former
section provides:

90.120 1. Itisunlawful for any person to transact businessin this state asa
broker-dealer or agent unless he is registered under this chapter.

2. Itisunlawful for any broker-dealer or issuer to employ an agent unless the
agent is registered. The registration of an agent is not effective during any period when he
is not associated with a particular broker-dealer registered under this chapter or a
particular issuer. When an agent begins or terminates a connection with a broker dealer or
issuer, or begins or terminates those activities which make him an agent, the agent as well
asthe broker-dealer or issuer shall promptly notify the administrator.

3 * * %

NRS 90.130(7) provides:

7. Registration becomes effective when the application is approved by the
administrator. Registration of a broker-dealer automatically constitutes registration of an
agent who is a partner, officer or director, or a person occupying asimilar status or
performing similar functions.

QUESTION
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In light of the provisions of NRS 90.130{7), may a partner, officer, or director of aduly
registered broker-dealer, or a person occupying a similar status or performing similar functions,
in the absence of being duly registered as an agent, serve as agent under 1) inthe
sale of securities other than those issued by the broker-dealer company?

ANALYSIS
We are here concerned with that which appears at first blush to be a conflict between

7) and 3), as amended by Ch. 363, Statutes 1965. We are concerned

wi e reconciliation of these apparent conflicting provisions, in light of the other provisions

which reflect the purposes of the chapter.
Under |N R)§ éog%gg (3), as amended, alimitation is placed upon the authority of a partner,
officer, or director of abroker-dealer or issuer, in that such officers are not agents for the sale of

securities generally, but may serve as such agents for other broker-dealers or issuers by
qualifying under subsection 1.

A broker-dealer either partnership or in corporate form may sell its own securities. For
this purpose, the registration of a broker-dealer automaticall i constitutes registration of an agent

who is a partner, officer, or director under the provisions of NRS 90.130[7). We are advised by
the Uniform Securities Act analysis that thisisto give the necessary information about its
officers, thus rendering it unnecessary that this information be given as to the individuals
separately.
But broker-dealersin much greater quantity are concerned with the sale of securities of

other broker-dealers and particularly, other issuers. In this respect, the directive of

.030[3) becomes operative. Thus the apparent inconsistency between[NRS 90.030[3) and

. 7) isreconciled, in that under the permission granted by 90.130(7), absent individua

registration, the officers of a broker-dealer may sell only its own securities; and that to qualify to
sell also the securities of another broker-dealer or issuer, such officers must qualify as agents and

be duly licensed, bonded, and fingerprinted. Thus under the doctrine of pari materia, the entire
chapter is given ameaning, for the Legislature presumptively knew of !N R§ ggfl%g[ 7) when, in
efu

1965, it amended subsection 3 of 90.030. Neither does the fact that [N .030[3) becomes
effective on July 1, 1965, modify any conclusion reached as to the immedi ture, for the
amendment of 1965 does not modify the concept here under review.

CONCLUSION

The above analysis leads to the conclusion that, (1) a partner, officer, or director of a
broker-dealer firm, in the absence of registration as an agent under , may sell no
securities except as provided in the exception of 2), and securifies issued by such
firm; (2) that in order for such officers to sell securities of another broker-dealer or issuer (except
asprovided in subsection 2), such officers must qualify and register as agents; and
(3) that the officers of an 1ssuer (with the exception noted) may not sell the securities of such
issuer until duly qualified and registered as agents.

Thisinterpretation isin harmony with the construction placed upon similar provisions by
the states of Pennsylvania and Kentucky. We have not examined other states. This construction
also is compatible with the purpose of the act, in the protection of the public against personsin a
position that affords the opportunity of great mischief, in that prior to the grant of authority to sell
securities, the administrator must have on record morals data showing the type, quality, and
manner of work of the prospective registrant.

The question is answered in the negative.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By D. W. PRrIEST, Chief Assistant Attorney General
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219 Education; Teachers—Sabbatical leave per missive only to instructorsat college or
university level; leave for purpose of conducting personal business allowable only if
deducted from annual leave.

CARsON CITY, April 27, 1965
HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County, Las Vegas, Nevada

DEAR MR. MARSHALL: Y ou have requested an opinion from this office as to whether
sabbatical leaves are legal in Nevada, and as to whether it islegal to grant leaves to classroom
teachers or school employees for personal business reasons.

ANALYSIS

The only provision for sabbatical leave mentioned in the Nevada Statutes is found in

E§1.15§§[2a), which permits the Regents of the University of Nevadato grant such leave.
"his statute permits the Welfare Division of the Department of Health and Welfare to
grant educational |eave stipends when paid entirely from federal funds.
permits the Executive Director of the Employment Security Department to

grant educational Teave stipends to employees of his department if the cost is borne by the federal
government.

Thereis no provision for leave to conduct personal business. This constitutes deduction
from annual leave.

CONCLUSION
It is, therefore, the opinion of this office that, (1) sabbatical leave cannot be granted to
classroom teachers at the primary, grade, or high school level; (2) that leave cannot be granted
for business purposes unless such leave is deducted from annual leave.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

220 County Fair and Recreation Boards; Advertisng—Boards have a wide discr etionary
power in the allocation of advertising fundsrelated to area-wide recreational
facilities.

CARsON CITY, April 27, 1965

HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County, Las Vegas, Nevada

DEARMR. MARSHALL: You have inquired of this office as to the power of fair and
recreation boards, created under 244.780, to expend funds for general advertising
purposes when such advertising has no direct relationship to recreational facilities or activities.

ANALYSIS

# 1e) givesto counties having a population of more than 9,000 the authority
to adverfise, publicize, and promote the recreational facilities of the county.

Upon the creation of the fair and recreation board, such power and the exercise thereof
passes to the board.
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The narrow, restricted view would limit expenditures under 1e) to
designated recreational facilities under the jurisdiction of the board, but we Tedl that the words,
“recreational facilities’ are broader than this.

mm 44.640(2) would indicate that the Legislature intended to include recreational
facilities extending beyond buildings, incidental improvements, equipment, furnishings, sites,
and grounds used for recreational purposes, else it would not have included the words “ Without
limiting the generality of the provisions of subsection 1.” Webster defines generality as “lack of
particularity,” so that advertising which tends to bring to the attention of the public all
recreational mediain the area presided over by the fair and recreation board would not, under
present statutes, be prohibited. (Italics supplied.)

CONCLUSION
Itis, therefore, the opinion of this office that county fair and recreation boards have a
wide discretionary power in the allocation of advertising funds related to area-wide recreationa
facilities.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

221 Taxation—Real property publicly owned under leaseto private entity, although
taxablein certain instances, is not taxable: (1) When businessis not conducted for
profit, or (2) When property isupon or within the limitsof a public airport, park,
market, fairground, or other property available for use of the general public.
Chapter 432, Statutes 1965 construed.

CARsON CITY, April 30, 1965

HONORABLE THEODORE H. STOKES, Ormsby County District Attorney, Court House, Carson
City, Nevada

STATEMENT OF FACTS

DEAR MR. STOKES: Y ou have requested an opinion of this office on behalf of the
Assessor of Ormsby County in making a determination as to whether or not certain real property
located in Ormsby County and owned by the County of Ormsby or the City of Carson City
should be taxed on the ground that it is being leased to private individuals or corporations.

Y our request for an opinion arose with the passage of Assembly Bill No. 185 which
provides for the taxation of such property when it is used in connection with a business for profit
except where the use is by way of aconcession in or relative to the use of a public airport, park,
market, fairground, or similar property which is available for the use of the genera public.

One particular example raised by the assessor is that of the Carson city golf course, which
is a private corporation which leases the golf course and some improvements from the City of
Carson City. The pro shop and the course itself are operated for profit; however, it iswithin Mills
Park and is definitely available for the use of the general public upon payment of a reasonable
green fee.

A similar situation is that of the Mills Park Golf Club, which is a private, nonprofit
organization. This club leases a building adjacent to the pro shop which is not available to the
genera public but is not operated as a business for profit. Similar situations exist at the
administration building located on the Carson City airport.

QUESTIONS
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1. Should areal property tax be assessed against the Carson City Golf Course, Inc. for
real property, including the golf course and the pro shop, which is owned by the City of Carson
City and leased from said city by said corporation?

2. For our future guidance, does the phrase “available for the use of the general public”
as contained in Assembly Bill No. 185, have any bearing upon whether or not afeeis required
for such use?

3. Arewe correct in assuming that Assembly Bill No. 185, does not apply to any activity
other than a business conducted for profit?

ANALYSIS
Assembly Bill No. 185, now Chapter 432, Statutes 1965, provides:

Section 1. Chapter 361 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of this act.

Sec. 2 1. When any real estate which for any reason is exempted from taxation is
leased, loaned or otherwise made available to and used by a private individual,
association, partnership or corporation in connection with a business conducted for profit,
it shall be subject to taxation in the same amount and to the same extent as though the
lessee or user were the owner of such real estate. This section does not apply to:

(a) Property located upon or within the limits of a public airport, park, market,
fairground or upon similar property which is available to the use of the general public; or
* * *_(ltalics supplied.)

The provisions of Section 2(1) of Chapter 432 are clear that exempt real property used in
connection with a business conducted for profit is taxable and it would therefore follow that
exempt real property not used in connection with a business conducted for profit or used by a
nonprofit organization would not be taxable under this section. The foregoing conclusion,
however, would not be applicable to the Carson City Golf Course, Inc., for since the golf course
and the pro shop are within Mills Park, this brings same into the exception provided under
Section 2(1)(a) set forth above which exempts property located upon or within the limits of a
public airport, park, etc. The administration building and other buildings located on the Carson
City airport would be similarly exempt.

The conclusions reached herein make the second question herein moot and it therefore
will not be discussed in this opinion.

CONCLUSION

Based on the foregoing discussion, it is the opinion of this office that:

1. A real property tax should not be assessed against the Carson City Golf Course, Inc.
for real property, including the golf course and the pro shop, which is owned by the City of
Carson City and leased from said city by said corporation, since the property iswithin Mills Park.

2. The discussion herein based upon the facts herein presented make guestion number 2
moot and it is therefore left unanswered.

3. Assembly Bill No. 185, now Chapter 432, Statutes 1965, does not apply to any activity
other than a business conducted for profit.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By GABE HOFFENBERG, Chief Deputy Attorney General
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222 County Commissioners; Liquor Licenses—A county commissioner, even though a
member of the county liquor board, may hold a liquor license. He cannot refrain
from being a member of such board, but can refrain from voting where hislicenseis
involved.

CARsON CITY, May 6, 1965
HONORABLE L. E. BLAISDELL, District Attorney, Mineral County, Hawthorne, Nevada

DEAR MR. BLAISDELL: Y ou have requested an opinion of this office on the following
guestions involving a Mineral County Commissioner who recently purchases a package liquor
business in the City of Hawthorne and was issued a liquor license by the Mineral County Liquor
Board.

QUESTIONS
1. May acounty commissioner who purchases a liquor business during his term of office
lawfully own aliquor license?
2. May a county commissioner who holds aliquor license in such instance lawfully serve
as amember of the county liquor board?
3. May acounty commissioner holding and using aliquor license lawfully disqualify
himself from serving on the county liquor board?

ANALYSIS

An exhaustive search of the law dealing with these matters leads us to the reluctant
conclusion that it islegal for a county commissioner in Nevadato acquire aliquor license. It
would not be proper, however, for him to vote on the motion granting such alicense, and the
interest of the public is certainly not served when members of the county liquor boards become
engaged in such business. The reason for this must be clear. The member will vote on the
granting or denial of applications for liquor licenses, and could, by reason of his membership on
such board, be in a position to shut out competition.

It isinteresting to note, however, thiswriter made a check of the laws of 10 different
states and, without exception, each had specific laws prohibiting members of liquor boards from
having any interest whatsoever in awholesale or retail liquor business. (See: New Jersey Stats.
Anno. 33:1-7; California Business and Professional Code, Sec. 23060; Oregon Rev. Stats.
471.710(2); Ohio Rev. Code 4301.07; Anno. Code of Md. Art. 2B, Sec. 166; Anno. Laws of
Mass., Ch. 138, Sec. 4; Comp. Laws of Mich. 436.11; Minn. Stats. Anno. 340.08; Missouri
Anno. Stats. 311.640; New Mex. Stats. 46-2-2.) This office will certainly recommend to the
Legidature that such alaw be enacted in Nevada.

The board of county commissioners, the district attorney, and the sheriff of the several
counties are designated by statute as members of county liquor boards . Article
IV, Sec. 26 of the Nevada Constitution provides that county commissioners shall, jointly and
individually, perform such duties as may be prescribed by law. One of the duties prescribed isto
serve on the county liquor board. But he should not under available decisions vote on a question
involving his own license. Dubbs v. Florida State Finance Co., 159 So. 527.

CONCLUSION

It is therefore the opinion of this office that:

1. A county commissioner may be granted a liquor license even though he serves on the
liquor board granting the license.

2. A county commissioner holding a liquor license may serve on the county liquor board.

3. A county commissioner holding aliquor license may not disqualify himself from
serving on the county liquor board but he may withhold his vote if he feels there is a conflict of
interest, or hislicenseisinvolved.
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We conclude that while there is no statutory prohibition against a member of the county
liguor board holding aliquor license, county liguor boards should be hesitant about granting such
alicense in view of the conflict of interest that must certainly arise.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

223 Collection Agencies; Licenses—A collection agency must be licensed by the State prior
to thetimeit may belicensed to do business by a city. The residence requirement of

NRS 649.070|must befulfilled prior to licensing.
CARSON CITY, May 6, 1965

HONORABLE SIDNEY R. WHITMORE, City Attorney of Las Vegas, Las Vegas, Nevada

DEAR MR. WHITMORE: Y ou have submitted the following questions:

1. Must acollection agency be licensed by the State prior to the time that it may be
licensed to do business by the City of Las Vegas

2. Must the residence requirementsin NR§ §4§ Q?Q be fulfilled prior to the licensing of
such an agency by the State or city?

ANALYSIS

H!& 19.050| prohibits any person from conducting a collection agency within this State
without having Tirst applied for and obtained a license to do so from the State Superintendent of
Banks. Since a collection agency cannot do business until licensed by the State, it logically
follows that a city cannot license it to conduct a businessit is not yet authorized to conduct under
state law.

mg!&g 0/0|requires an applicant for a collection agency license to file with the
Superintendent of Banks, concurrently with the application, abond in the sum of $10,000.
Paragraph 2 of this statute requires that the principal on the bond be the applicant, and, “who
shall have been aresident of the State of Nevada for at least 6 months prior to the application.”
Obvioudly, the bond would not be in compliance with this law if the applicant were not aresident
of the State for 6 months. If the bond does not meet the requirements of law, the application
would not be granted. I ] ol )

Although _!ﬂ 19.055| describing the qualifications of an applicant does not spell out the
required residency, we must construe each section of Chapter 649 in connection with the other
sections therein contained to produce a harmonious whole. One cannot obtain alicense without a
bond and cannot obtain a bond without having been aresident for 6 months. The residence

requirements of must be fulfilled prior to licensing by State or city.
CONCLUSION

A collection agency must be licensed by the state prior to the time it may be licensed to
do business by acity. The residence requirement of must be fulfilled prior to
licensing.

Respectfully submitted,

HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General
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224 Administrative Hearings; Evidence—Findings, conclusion, and judgment in a civil
action and thetranscript therefrom may not be received into evidence before an
adjudicative administrative hearing of the Nevada Real Estate Advisory
Commission for the purpose of deter mining whether the act charged was actually
committed. The commission may not passa rulethat it will receive such evidence.

CARsON CITY, May 12, 1965

MR. DON MCNELLEY, Administrator, Real Estate Division, Department of Commerce, Carson
City, Nevada

DEAR MR. MCNELLEY: The Nevada Rea Estate Advisory Commission conducts hearings
to determine whether real estate broker’ s licenses should be revoked or suspended upon motion
of the administrator or upon averified complaint of any person if such complaint alleges a prima
facie case et seq.). In certain cases the licensee has previously been a party to a
civil actiontnadistrict court involving the transaction that is the subject of the proposed hearing
in which the court has made findings that the licensee has or has not committed an act that
constitutes grounds for revocation or suspension of alicense under [NRS 645.630 Y ou ask the
following questions arising out of this set of facts:

QUESTIONS
May the commission receive into evidence at the hearing for revocation or suspension of
alicense, the pleadings, findings, conclusions, judgment and/or transcript of such acivil action?
May the commission pass arule or regulation that it will receive such material in
evidence?

ANALYSIS

_!@ 15.690| provides that the licensee shall be entitled at the hearing to “examine,
either in‘person or by counsel, any and all persons complaining against him, aswell as all other
witnesses whose testimony is relied upon to substantiate the charge made.” The obvious purpose
for the admission of such evidence would be to provide some basis for adecision. (Italics
supplied.)

These hearings are quasi-judicial in nature and decisions arising therefrom adjudicate the
rights of individuals to pursue alivelihood as real estate salesmen and brokers. Procedura due
process requires, in our opinion, that sufficient competent evidence be introduced to warrant
revocation or suspension. Findings, conclusions, and judgment of a separate civil action are
hearsay and not sufficient to justify suspension or revocation of alicense. In Missouri the
suspension of areal estate broker’s license was set aside on the ground that “hearsay testimony is
not competent and substantial evidence and could not provide alegal basisfor afinding.”
Dittmeler v. Missouri Real Estate Commission, 237 S\W.2d 201 (1951).

Although the general rule allows hearsay evidence in administrative hearingsif thereis a
residuum of competent evidence to support the findings, we do not believe findings, conclusions,
and judgments of a separate action should be introduced into the hearings under discussion. See 2
Davis, Administrative Law, pp. 291-323 (1958 Ed.). The commission isrequired by law to make
its own findings, conclusions, and judgment from the evidence presented to it at its hearing and
should not rely on another’ s judgment. Phelps Dodge Corporation v. Ford, 203 P.2d 633 (Ariz.
1949); 18 A.L.R.2d 564, 565; 73 C.J.S., p. 444.

It is also our opinion that the transcript of a separate civil action should not be introduced
as evidence of guilt or innocence of the charge. This s also hearsay. NRS 645.690| specifically
requires that the licensee be entitled at the hearing to examine all witnesses. He could not cross
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examine atranscript. Under this statute direct evidence must be provided by witnesses duly
sworn. However, the transcript could be used for impeachment purposes. (Italics supplied.)
Question number 2 is also answered in the negative.

CONCLUSION
Findings, conclusion, and judgment in a civil action and the transcript therefrom may not
be received into evidence before an adjudicative hearing of the Nevada Real Estate Advisory
Commission for the purpose of determining whether the act charged was actually committed. The
commission may not pass arulethat it will receive such evidence.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

225 Licenses; Ambulances—T he passage of Chapter 271, Statutes 1965, takes from the
Public Service Commission authority over ambulances operating in various political
subdivisions of the State, but does not deny such political entitiestheright to license
and certificate these vehicles.

CARsON CITY, May 13, 1965
HONORABLE SIDNEY R. WHITMORE, City Attorney, Las Vegas, Nevada

DearR MR. WHITMORE: Y ou have requested from this office an opinion as to wherein lies
the jurisdiction over ambulancesin view of the passage of Chapter 271, of the Statutes 1965.

ANALYSIS

Under Chapter 271, Statutes 1965, the Public Service Commission has relinquished its
jurisdiction over ambulances and hearses, feeling that they are not, strictly speaking, common
carriers,

It was not the intention, however, of the Public Service Commission, in securing the
enactment of thislegiglation, to take from licensing political subdivisions the right to certificate
or license these vehicles. They have, in fact, relinquished this problem to the political
subdivisions.

Chapter 271, Statutes 1965, is an amendatory act which in part repeals an existing state
statute. It superseded and to that extent repeals existing law.

If the City Charter of Las Vegas provides for the licensing or certificating of ambulances,
generaly or specifically, there has been no transfer of legidative authority, but rather a grant of
power to procure local regulations.

CONCLUSION
It istherefore the opinion of this office that the passage of Chapter 271, Statutes 1965,
takes from the Public Service Commission authority over ambulances operating in various
political subdivisions of the State, but does not deny such political entities the right to license and
certificate these vehicles.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
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226 Welfare; Aid to Dependent Children—The Welfare Division of the Nevada
Department of Health and Welfare is authorized to accept and use federal fundsfor
children qualifying under the Aid to Dependent Children Program who have been
placed in foster homes.

CARsON CITY, May 13, 1965

MR. QUENTEN L. EMERY, Sate Welfare Administrator, Department of Health and Welfare,
Carson City, Nevada

DEARMR. EMERY: Title 42 U.S.C.A. Sec. 608 authorizes payment of federal funds under
the Aid to Dependent Children Program to states for dependent children who have been placed in
foster homes pursuant to court order and whose care is the responsibility of a state or local
agency administering the Aid to Dependent Children Program. Y ou ask the following question:

QUESTION
Isthe Welfare Division of the Nevada Department of Health and Welfare authorized to
accept and use federal funds for children in foster care who have previously qualified under the
Aid to Dependent Children Program?

ANALYSIS

Title43 U.S.C.A. Sec. 606(a) defines a dependent child as follows:. “aneedy child (1)
who has been deprived of parental support or care by reason of the death, continued absence from
the home, or physical or mental incapacity of a parent, who is living with his father, mother,
grandfather, grandmother, brother, sister, stepfather, stepmother, stepbrother, stepsister, uncle,
aunt, first cousin, nephew or niece, in a place of residence maintained by one or more of such
relatives as his or their home* * *”

Nevada Iaw, defines a dependent child in substantially the same manner

and was apparently adopted from the above quoted federal law.
3) directs the State Welfare Division to:

Cooperate with the Federal Government in matters of mutual concern pertaining
to assistance to dependent children, including the adoption of such methods of
administration as are found by the Federal Government to be necessary for the efficient
operation of the plan for such assistance.

NRS 425.020(2) recites.

The provisions of this chapter shall be liberally construed to effect its stated
objects and purposes.

The children in question were receiving aid as dependent children prior to the time they
were placed in afoster home by court order. Although they are not strictly within the definition
of a*“dependent child” we must liberally construe the law to effect its purpose. The Social
Security Actin 42 U.S.C.A. Sec. 608 broadens the term “dependent child” to include children
who would meet the requirements of the strict definition except for removal from arelative's
home as the result of ajudicia determination and whose placement and care in afoster home are
the responsibility of the state agency administering the state plan.

Chapter 195, Statutes 1965, amended Chapter 422 dealing with state welfare
administration, and authorizes the acceptance of any funds made available for extension of
programs and services administered by the department under the Social Security Act; directsthe
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director of the Welfare Division to cooperate with the federal government in increasing the
efficiency of welfare programs by prompt and judicious utilization of new federal grants and
authorizes him to accept, with the approval of the Governor, any increased benefits from federal
legislation for child welfare programs, either asrelatesto eligibility for assistance or otherwise.
In addition, 1) recites that the State of Nevada assents to the purposes of the Social
Security Act and "assents to such additional federal legislation asis not inconsistent with the
purposes of Chapter 422.”

The above legidation clearly authorizes the Welfare Division of the Nevada Department
of Health and Welfare to use the described federal funds for these children in foster care.
Accordingly, the care of such children isthe responsibility of the Welfare Division.

CONCLUSION
The Welfare Division of the Nevada Department of Health and Welfare is authorized to
accept and use federal funds for children qualifying under the Aid to Dependent Children
Program who have been placed in foster homes.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

227 Public Utilities; Water Companies—A Cor por ation owning and selling a tract of land
in small parcelstogether with appurtenant water rightsisnot a public utility
because it operates and maintains a ditch through which the water is supplied and
for which it charges purchasers a maintenance charge on a pro-rata basis.

CARsON CITY, May 17, 1965
MR. J. G. ALLARD, Chairman, Public Service Commission, Carson City, Nevada

STATEMENT OF FACTS

DeEAaR MR. ALLARD: A Nevada corporation purchased approximately 258 acres of land
together with certain irrigation water rights. The water is delivered to the land through a water
ditch. The company is selling the land in 2 1/2 acre parcels with a pro-rata share of the water
rights, and when all the parcels are sold the company will have divested itself of all such land and
water rights and will dissolve. In the interim, the company operates and maintains the ditch and
bills the actual expense thereof to each purchaser on his pro-rata share. Y ou ask the following
question:

QUESTION
Is the described corporation operating as a public utility and required to apply to the
Public Service Commission for a certificate of public convenience and necessity?

ANALYSIS
NRSTOLOZ0[2) recites:

2. “Public utility” shall also embrace:

() Any person, partnership, corporation, company, association, their lessees,
trustees or receivers (appointed by any court whatsoever) that now or hereafter may own,
operate or control any ditch, flume, tunnel or tunnel and drainage system, charging rates,
fares or tolls, directly or indirectly.
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Before a corporation is a public utility within the terms of the above statute, it must be
charging rates, fares, or tolls directly or indirectly. A rate, fare, or toll is generally described as a
charge for the use of acommodity. McNeal Pipe and Foundry Co. v. Howland, 16 S.E. 857; State
v. Spokane and |.E.R. Co., 154 P. 1110: Black’s Law Dictionary, p. 1658 (1951 Ed.). It is our
opinion that the maintenance charge is not arate, fare, or toll for the use of the water in question.
The water has already been purchased by the vendees under land contracts.

Several cases from other jurisdictions have been found holding that similar corporations
are not public utilities, without touching on the question of interpretation of statutes such as
detailed above.

In McCullagh v. Raillroad Commission, 210 P.264 (Cal. 1922) an owner of alarge tract of
land acquired the right to use the water of a certain river and thereafter conveyed such right to a
corporation which was owned by alandowner. The land was sold in small tracts to purchasers
with whom the corporation agreed to furnish certain amounts of water, which water rights were
to be appurtenant to the land and for which the purchaser agreed to pay an annual rate. The
California Supreme Court held that the company was not a public utility.

Central Oregon Irrig. Co. v. Public Service Commission, 196 P. 832 (Ore. 1921) involved
similar purchases of land and water rights wherein an annua “maintenance fee” was one of the
considerations of the contract. The court held that the corporation selling the property and
maintaining the water supply was not a public utility and further that the exercise of jurisdiction
by the Public Service Commission in increasing or decreasing the fee would impair the
obligation of contract to buy and sell real estate with an appurtenant water right.

It was held in Stratton v. Railroad Commission, 198 P. 1051 (Cal. 1921) that a water
company was not a public utility, so asto bring it within the jurisdiction of the commission
where, having been organized and owned by aland company which desired to subdivide and sell
atract having riparian rights as the chief source of water supply, and having received by transfer
the land company’s stock in amutual water company, it agreed to distribute to the land the water
which it was authorized to divert as the agent of the land company, for an annual charge of $1 per
acre.

We are accordingly of the opinion that the company in question is not a public utility that
must apply to the Public Service Commission for a certificate of public convenience and
necessity.

CONCLUSION
A corporation owning and selling atract of land in small parcels together with
appurtenant water rightsis not a public utility because it operates and maintains a ditch through
which the water is supplied and for which it charges purchasers a maintenance charge on a pro-
rata basis.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

228 Unemployment Compensation—T he voluntary departure of an employee to accept a
higher wage, when present wor king conditions ar e acceptable asto standards, is not
such “good cause” aswould justify an increasein the contribution rate of an
employer under the Unemployment Compensation Act of Nevada.

CARsON CITY, May 20, 1965
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HONORABLE WILLIAM J. RAGGIO, District Attorney, Washoe county, Reno, Nevada

DEAR MR. RAGGIO: You have asked this office for an interpretation of the words
“without good cause” inNRS 612.380
Y ou advise that the words "without good cause” are connected with the voluntary

departure from employment by an employee. Y ou further indicate that the Nevada Employment
Security Department, in arriving at an employer’ s contribution rating interprets the words so asto
include leaving employment in order to seek another job or career because of increased pay or
emoluments.

ANALY SIS
NRS 612380 reads as follows:

Anindividual shall be disqualified for benefits for the week in which he has left his most
recent work voluntarily without good cause, if so found by the executive director, and for not
more than 15 consecutive weeks thereafter, occurring within the current benefit year, or within
the current and following benefit year, as determined by the executive director according to the
circumstancesin each case.

The words “without good cause” were meant by the Legislature to apply only to those
features or conditions of employment which induce and employee to voluntarily leave such
employment. These could include, but are not all inclusive, improper working conditions,
conduct of an employer, continual imposition of overtime, uncleanliness of the office, reduction
of aliving wage to one impractical, etc.

But the words “without good cause” were not meant to imply that an employer should be
penalized in his contribution rating because an employee leaves a good job, which has none of
the detriments, or others, listed above, to accept ajob at a higher salary. To rule otherwise would
be inflicting upon employers a penalty for not being able to meet the offer of a competitor. This
was not the intention of the Legislature.

CONCLUSION
It is, therefore, the opinion of this office that the voluntary departure of an employee to
accept a higher wage, when present working conditions are acceptable as to standards, is not such
“good cause” as would justify an increase in the contribution rate of an employer under the
Unemployment Compensation Act of Nevada.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

229 County Commissioners; Taxes—County commissioner s have no authority to make any
compromise with delinquent taxpayers or to release them from payment of any part
of their legally assessed taxes.

CARsON CITY, May 24, 1965
HONORABLE A. D. DEMETRAS, White Pine County District Attorney, Ely, Nevada
DearR MR. DEMETRAS: Approximately 3 years ago, certain agricultural land in White Pine

County was sold subject to a deed of trust. The purchaser subdivided the land for sale and filed a
subdivision plat with the county recorder. Subsequently, and because the land was subdivided,
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the property was assessed for tax purposes at a much higher value. The purchaser defaulted in
the payments and the seller foreclosed on the deed of trust, only to discover that the county had a
tax lien against the land in the approximate sum of $5,900. The seller has now requested the
White Pine County commissioners for a compromise of the taxes. Y ou ask the following
guestion.

QUESTION
May the county commissioners compromise legally assessed taxes?
ANALYSIS
As early as 1873 the Nevada Supreme court, in State v. Central Pacific R.R. Co.,
Ssessed IS

the only way county commissioners may reduce or change taxes as
when they act as a board of equalization and when acting in that capacity they must comply
literally with the plain provisions of the statute. Two years later the Supreme Court in State of
Nevadav. C.P.R.R. Co., [10 Nev. 68, stated that] the county commissioners have no authority to
make any compromise or composition with delthquent taxpayers, or to release them from the
payment of their taxes. Annotationsin 99 A.L.R. 1062 and 28 A.L.R.2d 1425 disclose many
decisions from other jurisdictions on this point. Accordingly, we are of the opinion that no
compromise may be made.

We are aso of the opinion that NRS 354.22( and 54.240| providing for certain refunds
by county commissioners are not applicable to thereal property taxes. The procedure for
contesting an assessment on real property is set forth in Chapter 361 of NRS providing for a
hearing before the county board of equalization and appeal to the State Board of Equalization. No
action may be maintained until these administrative remedies have been exhausted 1
361.410). One cannot do indirectly that which he cannot do directly. If there has been afailure to
protest the assessment and the taxes are legal and due, no refund may be made.

CONCLUSION
County commissioners have no authority to make any compromise with delinquent
taxpayers or to release them from payment of any part of their legally assessed taxes.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

230 District Attorney—Under general statutes of Nevada, a district attorney hasauthority,
with consent of county commissioners, to hire a stenographer, not withstanding
Chapter 82, Statutes 1965.

CARsON CITY, May 24, 1965

HONORABLE ED DELANEY, Assemblyman, Eureka County, Eureka, Nevada

DearR MR. DELANEY: You have inquired of this office as to whether the District Attorney
of Eureka County may employ a stenographer.

ANALYSIS

Under Chapter 59, Statutes 1961, which amended Chapter 23, Statutes 1953, as amended
by Chapter 178, Statutes 1955, the County Commissioners of Eureka County were empowered to
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authorize the district attorney to employ a stenographer at a salary to be fixed by the
commissioners.

The act was further amended by Chapter 158, Statutes 1963, which authorized the district
attorney to employ a stenographer at $3,300 per year, and said employment did not require
authorization from the county commissioners.

In the recent session of the Legislature, Chapter 82, Statutes 1965, was passed, which
amended the act by deleting the employment of a stenographer.

The act further repealed Section 9 of the 1953 act, which provided that in case of an
emergency the district attorney might, with the unanimous consent of the board of county
commissioners, employ a deputy at a salary not to exceed $200 per month.

However, under Chapter 156, Statutes 1961, Section 4 thereof, it is provided: “Any
district attorney may, subject to the approval of the board of county commissioners, appoint such
clerical, investigational and operational staff as the execution of duties and the operation of his
office may require. The compensation of any such person appointed shall be fixed by the board
of county commissioners.”

It is clear that this act, which has not been repeal ed, takes precedence over Chapter 82,
Statutes 1965, and for the very reason set forth in the 1961 act, to wit: that a stenographer is
necessary, in the opinion of the commissioners, to aid the district attorney in the execution of his
duties.

This office cannot comprehend a district attorney functioning without the services of a
stenographer. Otherwise, he would have to type all correspondence, type pleadings, and attend
his office constantly. By the very nature of the duties assigned to him by law, the absence of a
stenographer would impose upon him an onerous burden which would interfere with his
prescribed duties.

CONCLUSION

It istherefor the opinion of this office that under Chapter 156, Statutes 1961, which has
not been repealed, district attorneys are permitted, with the consent of the county commissioners,
to hire at least one stenographer.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

231 General Improvement Districts—The procedures set forth in Chapter 318 of Nevada
Revised Statutes, and not those contained in Chapter 354 of Nevada Revised
Statutes, are applicable to general improvement districts.

CARsON CITY, May 25, 1965

CAMERON BATJER, ESQ., Attorney for Kingsbury General |mprovement District, P.O. Box 606,
Carson City, Nevada

DeEaR MR. BATJER: Y ou advise that the Kingsbury General Improvement District was created
pursuant to Chapter 318, NRS. Y ou ask whether the district must also comply with[NRS |
%54.41@}354.440.

ANALYSIS
defines those political subdivisions subject to Chapter 354, NRS. This
includes cities, towns, school districts, irrigation districts, fire protection districts, agricultural
associations, and mosquito abatement districts.
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Genera improvement districts not being mentioned they are excluded.

CONCLUSION
It istherefore the opinion of this office that only the procedures set forth in Chapter 318,
NRS are applicable to general improvement districts.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

232 State Parole Board; Open Meeting Law—Hearings conducted by the Nevada Parole
Board, at which applicationsfor parole, revocation of parole, or determination of
statutory time served, or to be served, are considered, are closed hearings and open
only to parole board personnel, witnesses called or summoned, the applicants or
subjects of parole board action, and qualified prison administrators.

CARSON CITY, June 1, 1965
MR. GEORGE J. REeD, Chief Parole and Probation Officer, Carson City, Nevada
DeaR MR. REeD: Y ou have directed to this office the following inquiry:

Is the Nevada Parole Board' s proposed rule making Parole Board hearings, on Nevada
State Prison inmates when considering their applications for parole, revocation of parole or
hearing on statutory time a “private hearing”, except for such officias as are provided for in the
statute and proposed rules, contrary to the Statutes of the State of Nevada?

ANALYSIS

This office on August 24, 1961, in an opinion issued by my learned predecessor,
thoroughly discussed the Nevada Open Meeting Law, Chapter 241 of NRS.

In that opinion it was pointed out “ The policy favoring public access to government
operations competes with another policy which is essential to efficient public administration. The
public interest is sometimes best served by non-disclosure of government functions. The
operation of government like any other business, must sometimes be conducted in private.”

We are constrained to hold that meetings of the Parole Board, when conducting hearings
on applications for parole, revocation of parole, or on statutory time served or to be served, are
such meetings as should be closed to all but parole board personnel, witnesses called or
summoned, the applicant or subject of Parole Board action, and qualified prison administrators.

The reasoning behind this, we fed, is sound. At such hearings clinical, psychological, and
psychiatric reports of a confidential nature are received from county, state, and federal agencies.
These must be openly discussed in arriving at a determination as to the proper action to be taken
by the board. No public interest would be served by making these records available to the genera
public.

Asamatter of fact, the revealing of these highly confidential and highly personal records
might close the avenue of their availability to the board. The agencies responsible for gathering
and disseminating the information might determine that it was not to their best interest to make
further data along this line available.

This does not close the door to making such information available to the courts district
attorneys, or law enforcement agencies directly responsible for the protection of the public, when
the board deems such action necessary.
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CONCLUSION
It istherefore the opinion of this office that hearings conducted by the Nevada Parole
Board, at which applications for parole, revocation of parole, or determination of statutory time
served, or to be served, are considered, are closed hearings and open only to parole board
personnel, witnesses called or summoned, the applicants or subjects of parole board action, and
gualified prison administrators.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

233 Political Subdivisions; Collective Bargaining—Political subdivisions of the State
cannot enter into collective bargaining agreements affecting public employees.

CARSON CITY, June 1, 1965
HONORABLE SIDNEY R. WHITMORE, City Attorney, Las Vegas, Nevada

DEAR MR. WHITMORE: Y ou have submitted to this office an inquiry as to whether
political subdivisions or entitiesin the State of Nevada may enter into collective bargaining
agreements with unions concerning employment of personnel paid with funds of such political
entities.

ANALYSIS

To subject the State or any of its political subdivisions to collective bargaining would be
to deprive these entities of a part of their sovereignty and would constitute a delegation of the
powers and duties imposed on city, county, and state officials to the bargaining agent or agency.

Aswas stated in Plumbers and Pipefitters Local Union No. 633 v. City of Owensboro,
Kentucky, “Labor cannot invade the precincts of governmental activities and substitute its
control for the control of the duly elected representatives of the people. . .”

The court went on to state, “Not only may a city not collectively bargain with such
organizations, it simply cannot bargain with them. For a public official or body to cast aside their
duty to fix the compensation of its employees to the uncertain authority of collective bargaining
may well constitute misfeasance and in any event such collective bargaining would be.. . . ultra
vires...”

There can be no doubt that organizations of state, county, and municipal officers have
long been recognized as serving a useful purpose. Nevertheless, the organization and activity in
organization of public officers and employees is subject to some regulation for the public
welfare. (See United Public Workersv. Mitchell, 330 U.S. 75.) Thisis because a public officer or
employee, as a condition of the terms of public service, voluntarily gives up such part of his
rights as may be essential to the public welfare.

While there is nothing improper in the organization of municipal employees with labor
unions, collective bargaining by public employees is another matter. As pointed out by Franklin
D. Roosevelt, our late President, “ All government employees should realize that the process of
collective bargaining, as usually understood, cannot be transplanted into the public service. It has
its distinct and insurmountable limitations when applied to public personnel management. The
very nature and purposes of government make it impossible for administrative officials to
represent fully or to bind the employer in mutual discussions with government employee
organizations. The employer is the whole people, who speak by means of laws enacted by their
representatives in Congress. Accordingly, administrative officials and employees alike are
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governed and guided, and in many instances restricted, by laws which establish policies,
procedures, or rulesin personnel matters.”

We may refer to Section 7 of the National Labor Relations Act, 29 U.S.C.A. 8§ 157, which
was adopted for the purpose of compelling collective bargaining in private industry and which
excluded specifically public employees.

Legidative discretion cannot be bargained away and no citizen or group of citizens have
any right to a contract for legislation or to prevent legislation. Under our form of government
public office or employment has never been, and cannot become, a matter of bargaining and
contract. (State ex rel Rothrum v. Darby, 345 Mo. 1002, 137 S\W.2d 532; Nutter v. City of Santa
Monica, 74 Cal.App.2d 292, 168 P.2d 741; Miami Waterworks Loca No. 654 v. City of Miami,
157 Ha. 445, 26 So.2d 194; Mugford v. Mayor and City of Baltimore, 185 Md. 266, 44 A.2d
745.)

Thisistrue because the whole matter of qualifications, tenure, compensation, and
working conditions for any public service involves the exercise of legidative powers. The
Legidature cannot delegate such powers and such powers cannot, therefore, be bargained or
contracted away; and certainly not by any administrative or executive officer who cannot have
any legidative powers.

It can be readily seen that despite the fact that public employment is a privilege and not a
right, to place in the hands of public employees the right to strike against the political subdivision
hiring them would be contrary to public policy and the public welfare.

CONCLUSION
It is therefore the opinion of this office that political subdivisions of the State cannot enter
into collective bargaining agreements affecting public employees.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

234 Criminal Identification Material—Material in the hands of law enforcement officials
isnot availableto the general public under Chapter 46, Statutes 1965, amending

CARSON CITY, June 3, 1965

HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County, Las Vegas, Nevada

DEAR MR. MARSHALL: Y ou have asked whether the Legidature intended, by the
enactment of Chapter 46, Statutes 1965, to make available to the public confidential police
reports, photographs of those formerly convicted of felonies, fingerprint cards, and records of
convictions.

ANALYSIS

The public records referred to in Chapter 46, Statutes 1965, which amends
are such as are kept by public agenciesin the course of ordinary public business conducted from
day to day. Some of the records available for inspection by the public are tax records, recording
records, public court records, except when sealed by court order, and assessment records.

It isour view that the Legislature never intended to make available for public inspection
confidential crime reports, photographs, and criminal records, for the ssmple reason that such
revealment would not be in the public welfare. It is also to be pointed out that if such records
were available to the genera public, the apprehension of criminals by law enforcement agencies
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would be hampered. It is not unreasonable to believe, for example, that should material be made
available on a*“wanted” person, such person could be forewarned.

If attorneys desire information of the type described above, they can avail themselves of
court orders rather than the statute.

CONCLUSION
It is, therefore, the opinion of this office that criminal identification material in the hands
of law enforcement officials is not available to the general public under Chapter 46, Statutes

1965, amending

Respectfully submitted,
HARVEY DICKERSON, Attorney General

235 Department of Education; Driver Education Classes—(1) A pupil not enrolled in a
full-time day high school during the regular school term isnot entitled to takedriver
education. (2) A pupil enrolled in summer school must take classes other then driver
education in order to bedigiblefor driver education instruction. (3) Parochial
pupils attending summer school would be eligible for driver education classesonly if
such wer e taken in conjunction with other classes.

CARsSON CITY, June 4, 1965
MR. BYRON F. STETLER, Superintendent of Public Instruction, Carson City, Nevada

DEAR MR. STETLER: Y ou have submitted to this office a request which contains the
following statement:

1. Chapter 349, Nevada Statutes 1965, statesin Section 1, paragraph 3, “The
board of trustees of a school district may establish and maintain automobile driver
education classes during regular semesters and summer sessions and during the regular
school day and at times other than during the regular school day for:

(a) Pupils enrolled in the regular full-time day high schools in the school district;

(b) Pupils enrolled in summer classes conducted in high schools in the school
district.”

2. Thetitle of the Act refersto automobile driver training courses in public high
schools and indicates that Chapter 349, Nevada Statutes 1965 amends Chapter 389 of
NRS, relating to courses of study in the public schools.

3. In paragraph 3, it is stated that the board of trustees may establish and maintain
automobile driver education classes for “(a) Pupils enrolled in the regular full-time day
high schools in the school district; (b) Pupils enrolled in summer classes conducted in
high schools in the school district.”

Y ou then propound the following three questions:

1. During regular semesters is anyone who is not enrolled in a full-time day high
school eligibleto enroll in an automobile driver education class provided by the school
district under Chapter 349, Nevada Statutes 19657?

2. Does section 1, paragraph 3(b) mean that pupils must be enrolled in other
summer classes conducted in high schools in the school district to be eligible to enroll in
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an automobile driver education class maintained in the same high school during the
summer program?

3. Would pupils who attended a parochial school during the regular semesters be
eligible to enroll in an automobile driver education class maintained under the provisions
of section 1, paragraph 3(b) during the time when the parochia school was not in session,
i.e., summer classes, or classes held on Saturdays or in the evenings?

ANALYSIS

It is easy to answer the first question; the answer is“No.” Asto the second question, we
feel that the legislature intended automobile driver education to be extended to those enrolled in
courses in summer school other than driver education. The reasoning behind thisis that the
facilities of the driver education program are limited. To interpret Chapter 349, Statutes 1965, so
asto alow apupil to enroll only for driver education would result in an influx of students which
could not be adequately handled, and would be discriminatory as against those students who
attend school during the regular term. The answer to your second question covering Section 1,
3(b)is“Yes.”

The answer to question number 2 above governs question number 3. Parochial students
attending summer school would be entitled to take driver education only if they were regularly
enrolled in the summer session of public schools and taking classes other than driver education.

CONCLUSION

It is therefore the opinion of this office that:

1. A pupil not enrolled in afull-time day high school during the regular school termis
not entitled to take driver education.

2. A pupil enrolled in summer school must take classes other than driver education in
order to be eligible for driver education instruction.

3. Parochial pupils attending summer school in the public school system would be
eligible for driver education classes only if such were taken in conjunction with other classes.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

236 District Judges; Travel Expenses Outside State—Thereisno provision by law
wher eby the country isresponsible for the payment of travel expenses outside State
of District Judges.

CARsON CITY, June 4, 1965
MR. PAauL E. HORN, Clark County Recorder and Auditor, Las Vegas, Nevada

DEAR MR. HORN: Y ou have submitted to this office a question as to whether District
Judges making trips outside the State and not connected, or connected indirectly, with their
official duties, may be paid from county funds.

The rules governing the submission of travel claims covering travel outside the State for
District Judges are set forth in[NRS 281.160} and especially Section 5 thereof, which reads as
follows:

Before any district judge, state officer, commissioner, representative or other
employee of the state shall travel on official business outside the state, he shall make
written request for and receive permission for such travel as provided in this subsection.
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Reguests shall be submitted, on forms approved by the state board of examiners, to the
budget division of the department of administration at least 10 working days prior to the
beginning of travel and no travel shall be authorized except after having been approved
by the budget division. The budget division may refuse permission for such travel only if
there are insufficient funds for out-of-state travel or if the method of travel does not
conform to the regulations approved by the state board of examiners. If the budget
division disapproves such request for permission to travel, the applicant therefor may
appeal the decision to the state board of examiners, whose decision shall be rendered at
its next regular meeting. Such determination shall be final. In emergencies, the budget
division, upon good cause shown by the applicant, may consider request for travel
submitted to it less than 10 working days prior to the beginning of travel. Claims for
reimbursement for travel which are not approved by the budget division shall be
considered by the state board of examiners at aregular meeting.

states that all claims of District Judges for travel expenses and subsistence
allowance shall be submitted to the Clerk of the Supreme Court, who shall act as administrative
officer in processing such claims pursuant to the regulations of the State Board of Examiners.

This office has been informed that the Supreme Court requests out-of -state travel funds
for District Judges, but that the Legidature has appropriated only $1,000 for this purpose.

CONCLUSION
It is therefore the opinion of this office that District Judges should follow the dictates of
| §1 %§1.1§5

5) andNR | prior to making trips outside the state, and that there is no

provision of Taw whereby the county is responsible for the payment of such expenses.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

237 School Districts; School Sites on Federal Property—A school district cannot spend its
own fundsfor the construction of buildingslocated on property owned by the
federal government. The school district would not have contral, title, or custody of
such property asrequired by law.

CARsON CITY, June 8. 1965
HONORABLE EDWARD G. MARSHALL, District Attorney, Clark County, Las Vegas, Nevada
DEAR MR. MARSHALL: You ask the opinion of this office on the following question:

QUESTION
May alocal school district expend funds for the construction of school facilities on
federally owned property?

ANALYSIS
recites that the board of trustees of a school district shall:

1. Manage and control the school property within its district.
2. Have the custody and safekeeping of the district schoolhouses, their sites and
appurtenances.



The building in question would be located on a military base. It is our opinion that a
school district could not spend its funds for the construction of buildings on such federal
property. The district would not have title, control, or custody of the site and the purpose of the
above quoted statute would be defeated.

CONCLUSION
A school district cannot spend its own funds for the construction of buildings located on
property owned by the federal government. The school district would not havetitle, control, or
custody of such property as required by law.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

238 General Improvement Districts—M embersof board of trustees and treasurers of
general improvement districts who were qualified and serving prior tothe
amendment of NRS Chapter 318|may serve theremainder of their termswithout
procuring new bondsin theincreased amounts provided in the amended statute.

CARSON CITY, June 15, 1965

CAMERON M. BATJER, ESQ., Attorney for Kingsbury General |mprovement District, Swveetland
Building, Carson City, Nevada

DEAR MR. BATJER: The Kingsbury general Improvement District was created pursuant to
NRS Chapter 318]in 1964 and the trustees of the district were appointed, qualified, and posted
heir bonds asrequired by the statute. The 1965 Session of the Legidlature has increased the
amount of the bonds for the trustees and treasurer of such districts. Y ou ask the following
guestions:

QUESTIONS
1. Isit necessary for members of the board of trustees of general improvement districts
organized pursuant to|NR apter 318 prior to 1965 to procure new bonds in the amounts
provided for in Chapter 413, Statutes 19657
2. Isit necessary for the treasurer of a general improvement district organized pursuant to
NRS Chapter 318|prior to 1965 to procure a new bond in the amount provided for in Chapter
4713, Statutes 19652

ANALYSIS
NRS 318.080)is the statute applicable to the first question and reads as follows:

The members of the board of trustees shall qualify by filing with the county clerk
their oaths of office and corporate surety bonds, at the expense of the district, the bonds to
be in an amount not less than $10,000 each, the form and exact amount thereof to be
approved and determined, respectively, by the board of county commissioners,
conditioned for the faithful performance of their duties as trustees.

It is clear from reading the statute that the Legislature intends to impose more stringent
bonding requirements for trustees of all districts who qualify in the future. But does the language
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of the statute apply retroactively to acts completed and persons serving before the enactment of
the statute?

The jurisprudence of the American people has never favored retroactive legislation.
(United States Constitution, Article I, Section 9; Nevada Constitution, Article I, Section 15.) The
Supreme Court in the case of Wildesv. State, 187 Pac. 129, cited an ancient
maxim, that law ought to be prospective and not refrospective in holing as follows:

There is always a presumption that statutes are intended to operate prospectively
only, and words ought not to have a retrospective operation unless they are so clear,
strong, and imperative that no other meaning can be annexed to them, or unless the
intention of the legislature cannot be otherwise satisfied. Every reasonable doubt is
resolved against aretroactive operation of a statute. If all of the language of a statute can
be satisfied by giving it prospective action only, that construction will be given it.

Most recently in The County of Clark, a Political Subdivision of the State of Nevada, et
a, v. Roosevelt Title Insurance company, Ltd., a Nevada corporation, Nev. , 396
P2d. 844, the court cited the decision in the Wildes case with approval and stated the general rule
to be that statutes are to be construed as prospective only, unless the language employed
conclusively negatives that construction.

Thereis no language in the amended statute which negates the construction that it isto
apply only to trustees serving in the future. Indeed, Section 23.5 of Chapter 413, Statutes 1965,
states that all incomplete proceedings may at the option of the board of trustees be completed
pursuant to the old statute. If incomplete proceedings may be completed, certainly those persons
who qualified for office in 1964 need not comply with the statute passed in 1965.

It istherefore our conclusion that general improvement districts organized prior to the
passage of amendments to|NRS 318 need| not purchase a bond in an increased amount for
members of the board of trusteeswho have already qualified. Our answer, of course, would be to
the contrary for any new members of the board of trustees who should comply with the
amendments at the time they qualify for office.

The matter propounded in the second question regarding treasurers of such districtsis
_NR§ §1)§ U§ |

more difficult. .085/ has been amended and the Legislature has done more than increase
the amount of the bond required from $5,000 to not less than $50,000. It has also added a
provision that any other officer or director who actually receives or disburses money of the
district shall furnish abond as provided in the subsection.

Perhaps the Legislature intended that treasurers presently in office should file abond in
the increased amount. However, it did not expressly say this and for reasons previoudly cited, in
our opinion, the amendment does not apply to treasurers now in office. But treasurers of districts
taking office after the enactment of the statute and any other officers or directors who actually
receive or disburse money of the districts should furnish a bond as provided in the amended
Statute.

CONCLUSION
Members of the board of trustees and treasurers of general improvement districts who
were qualified and serving prior to the amendment of [N RS! |Cfﬁapter 318 may serve the remainder
of their terms without procuring new bonds in the increased amounts provided in the amended
statute. The provisions of the statute should be observed by all persons taking office or persons
receiving or disbursing money of the district subsequent to enactment of the amendment to the
Statute.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DoN W. WINNE, Deputy Attorney General
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239 Taxes, Penaltiesand Interest for Delinquent Tax Payments—(1) Statutesimposing
interest charges or penalties upon delinquency in payment of taxeswill not be
deemed retroactive unlessthe intent that they shall so operate is manifest. (2)
Interest cannot be charged for a full month on atax that isdelinquent only a
portion of month unless expressly authorized by thelegidature. (3) Interest cannot
be charged on penaltiesfor delinquency in payment of taxes unless expressly
provided by law.

CARSON CITY, June 16, 1965

MR. EDWARD E. BOWERS, Executive Secretary, Nevada Gaming Commission, Carson City,
Nevada

STATEMENT OF FACTS
DEAR MR. BowERS: Chapter 399, Statutes 1965, amends certain portions of Chapter 463
of NRS by providing and increasing penalty and interest assessments for failure to pay state
gaming license fees. The amendments become effective July 1, 1965, and several questions
relating to the application of the law have been presented for our opinion. They are as follows:

QUESTIONS

1. Sincethislaw iseffective on July 1, 1965, will the interest assessments and penalty
increase attach to Quarterly Renewal Reports of the Nevada Gaming Commission which are due
to befiled on or before July 25, 1965, covering casino operations for the period April 1 through
June 30, 1965; or isit the intent of the law that these new rates will initially apply to quarterly
reports for the July 1 through September 30, 1965, quarter, which is reportable on or before
October 25, 1965?

2. Must the interest rate of 7 percent per annum be computed on adaily basis on
delinquent returns or may this commission consider any portion of amonth as afull month’s
delinquency in arriving at this assessment; that is, in example, may alicensee 24 days delinquent
be considered 30 days delinquent?

3. Thisnew law makes reference to an interest assessment of 7 percent per annum on the
gross amount due. Is the principal amount plus the penalty to be considered as the basis on which
interest isto apply or isthe interest to be computed on principal amount due without regard to
penalty?

ANALYSIS

A rule of law that is controlling throughout this analysis was first recited in Nevadain the
1878 case of State v. CaliforniaMining Co., [L3 Nev. 203, at 217} 218, asfollows:

The provisions of the statute requiring payment of an additional percent of the tax
in case of delinquency, is penal in its nature and object. * * * It has been long and well
established that such statutes must be construed strictly.

In Ex parte Todd,% Nev. 214](1922) the court said that where the intention of the
legidature isin doubt, a penal statute must be strictly construed and in United States Fidelity and
Guaranty Co. v. Marks, (1914), the court said:

Itisawell settled rule that penalties not expressed are not favored, and that the

Court will not read or legislate into a statute forfeitures which it does not purport to
provide.
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It is observed that the 1965 amendments referred to do not purport to apply retroactively,
nor do they expressly purport to allow collection of afull month’sinterest from alicensee who is
delinquent only a portion of the month or interest on the penalty.

A statute imposing interest charges or penalties upon delinquency in payment of taxes
does not apply to taxes delinquent at the time the act takes effect, for such a statute will not be
deemed retroactive unless the intent that it shall so operate is manifest. (85 C.J.S., Taxation, p.
579; Peoplev. W. A. Wiebolt & Co., 191 N.E. 689, 93 A.L.R. 789; 51 Am.Jur., Taxation, Sec.
977.) The 1965 amendments do not take effect until July 1, 1965, and consequently will not
apply until the quarter of July 1 through September 30, 1965.

In applying the above cited rules to the second question we conclude that it must be
answered in the negative. Penal statutes will not be extended by implication. Interest cannot be
charged for afull month on atax that is delinquent only a portion of a month unless expressly
authorized by the Legislature. Interest should be charged only to date of payment. It might be
noted that California Statutes providing interest penalties for delinquent taxes expressly provide
that the interest isimposed only to the date of payment. Cal. Code, Revenue and Taxation, Sec.
25901c.

The third question is a'so answered in the negative. The Supreme Court of Montanawas
confronted with the identical question in Shubat v. Glacier County, 18 P.2d 614. The court was
concerned with the imposition of interest on a penalty charge for delinquent taxes. The statute
involved was similar to the one with which we are presently concerned. The court held:

The provisions of the statutes which impose a penalty are penal in nature and must
not be extended by implication. * * * The application of these principlesleads us to the
conclusion that the Legislature intended the interest provision * * * should apply only to
the original tax and not the penalty. * * * Had it been the intention of the lawmaking body
that the interest provision should apply to the penalty as well asto the original tax, it
would doubtless have said so in terms.

CONCLUSION
1. Statutesimposing interest charges or penalties upon delinguency in payment of taxes
will not be deemed retroactive unless the intent that they shall so operate is manifest.
2. Interest cannot be charged for afull month on atax that is delinquent only a portion of
amonth unless expressly authorized by the Legislature.
3. Interest cannot be charged on penalties for delinquency in payment of taxes unless
expressly provided by law.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

240 Gaming; Cabaret Tax; Chapter 525, 1965 Statutes Interpreted.
CARSON CITY, June 21, 1965

MR. EDWARD E. BOWERS, Executive Secretary, Nevada Gaming Commission, Carson City,
Nevada

DeaAR MR. BOwWERS: Y ou have submitted to this office arequest to interpret certain
provisions of Chapter 525 of the 1965 Statutes of Nevada.
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It is necessary to point out that the act provides that Nevada s cabaret tax will be based on
50 percent of the federal tax asimposed by Chapter 26 of the U.S. Code 4231(6), and that in the
event the federal tax is reduced subsequent to January 1, 1965, the state tax will be the difference
between the rate prevailing on January 1, 1965, and the tax actually imposed by the federal
government.

Y our questions are as follows:

1. Since the casino entertainment tax base, as we understand the law, isthe
federal cabaret tax remitted to the Internal Revenue Service, what would be the basis for
determining revenues due the State if, for instance, a gaming establishment is found to be
subject to the casino entertainment tax but it is not licensed with, or remitting cabaret tax
to, the federal government? (Italics supplied.)

2. Thereis presently pending before Congress a bill which proposes the
elimination of the federal cabaret tax at noon on December 31, 1965, and the chances of
passage appear excellent at thistime. Should said bill become law, would the casino
entertainment tax then be increased to a 10 percent rate or, if not, how would this
legislation at the federal level affect this new state tax?

3. May the casino entertainment tax be passed on to the consumer, either directly
or indirectly, or must the licensed gaming establishment defray the tax? If your reply to
thisinterrogatory isin the affirmative as to payment of tax by the consumer, would it be
incumbent upon the gaming licensee to separately state the charge on his bill of fare?

4. Since the casino entertainment tax is levied upon each licensed gaming
establishment in the state, would the tax still apply to lessees of gaming operations on the
remises where entertainment is provided by the lessor, landlord, etc., and such costs of
entertainment are borne by other than the gaming licensee?

5. Itisour understanding that the casino entertainment tax will attach to sales
commencing July 1, 1965, and that the first quarter year of operation will end on
September 30, 1965, and the tax will be required to be remitted not later than October 31,
1965. May we have your confirmation of this statement?

6. Onlines6 and 7 on page 1, what does the phrase “except instrumental or
mechanical music alone” mean? That is, if, for instance, the Flamingo Hotel had a 40-
piece orchestra without benefit of vocalist providing entertainment in the lounge and no
dancing privileges are afforded, would sales of non-exempt food or refreshment be
subject to the casino entertainment tax?

7. Lines 9 through 20 set forth exemptions from the tax if certain conditions are
met, specifically, subsections“a’ through “d”(2). May each subsection be considered
separately in determining the exemption from tax, or must all subsections be considered
jointly in making this determination?

8. Section 2 on page 1 refersto the providing of entertainment in conjunction
with the serving or selling of food, refreshment or merchandise. If service of drinks, for
instance, is accomplished and billed to patrons of a show prior to the commencement of
entertainment, are such sales subject to the casino entertainment tax when the customer
electsto remain for the performance?

ANALYSIS
Section 2 of Chapter 525, which amends Chapter 463 NRS, reads as follows:

Sec. 2. 1. In addition to any other license fees and taxes imposed by this chapter, atax,
to be known as the casino entertainment tax, is hereby levied upon each licensed gaming
establishment in this state where music and dancing privileges or any other entertainment,
except instrumental or mechanical music alone, are afforded the patrons in connection
with the serving or selling of food, refreshment or merchandise. A licensed gaming
establishment is not subject to tax under this section if:

(a) No distilled spirits, wine or beer is served or permitted to be consumed,;
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(b) Only light refreshment is served;

(c) Where spaceis provided for dancing, no charge is made for dancing; and

(d) Where music is provided or permitted, such musicis:

(1) Instrumental or other music which is supplied without any charge to
the owner, lessee or operator of such establishment or to any concessionaire; or
(2) Mechanical music.

2. The amount of the tax imposed upon each licensed gaming establishment by
this section shall be either:

(a) So long as such tax remains at the rate in effect on January 1, 1965, 50 percent
of the federal cabaret taxes imposed under 26 U.S.C. § 4231(6) upon such establishment
for the same period; or

(b) If the federal cabaret tax so imposed is reduced after January 1, 1965, an
amount equal to the difference between the federal cabaret tax applicable to such
establishment at the rate prevailing on January 1, 1965, and the tax actually imposed and
collected by the Federal Government.

3. Thetax imposed by this section shall be paid by the licensee of such
establishment.

The answer to question number 1 is that there would be no base upon which to levy the
tax and therefore, until amended, the law could not be enforced as to such an enterprise.

Question number 2 is answered by stating that if the federal tax were eliminated, the state
tax would be 10 percent, and means would have to be taken to estimate such tax (even asto the
enterprises included in question number 1) and to collect the same.

Question number 3 is answered by stating that the tax could be passed on to the consumer
provided such tax is plainly shown on the check submitted to the consumer. Only in this way
could the State determine the tax due and collectible.

Question number 4 is answered by advising that the person licensed by the gaming
commission isresponsible for the tax, even though the burden is placed on such lessee to collect
or guarantee the tax when the cabaret portion of the establishment is leased to another.

Question number 5 is answered by confirming your understanding of the tax period, to
wit: July 1 through September 30.

Question number 6 is answered by interpreting Section 2, 1(d)(1)(2), wherein thereis a
reference to instrumental or other music which is supplied without charge to the owner, lessee, or
operator, or to a concessionaire, and mechanical music. We interpret thisto mean an
instrumentalist group where remuneration is received by means of customer contribution, or
where ajuke box or other mechanical device is played by depositing coins.

Question number 7 is answered by stating that (a), (b), (c), and (d) are al inclusive
requirements for tax exemption and therefore to be considered together and in relation to each
other.

Question number 8 is answered by advising that drinks served prior to entertainment in a
place where taxable entertainment is furnished are subject to the cabaret tax.

CONCLUSION
The opinion of this office isin accordance with the opinions expressed hereinabove.
Respectfully submitted,
HARVEY DICKERSON, Attorney General

241 Motor Vehicles, Field Agents; Retirement—Field agents of the Department of M otor
Vehicles are entitled to retire as“ police officers’ under
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CARSON CITY, June 30, 1965

MR. KENNETH Buck, Executive Secretary, Public Employees Retirement Board, Carson City,
Nevada

DearR MR. Buck: You ask the opinion of this office on the following question:

QUESTION
May Motor Carrier Field Agents of the Department of Motor Vehicles be granted
retirement at age 55 as police officers?

ANALYSIS
NRSZ865T0 provides

1. After July 1, 1949, apolice officer or afireman who isamember of the
system, who has attained the age of 55 years, and who has completed a minimum of 10
years of credited service, may be retired from service; and thereafter, except as otherwise
provided in this chapter, the date of his retirement shall be the 1st day of the calendar
month in which application for retirement shall be filed with the board or the last day of
compensation, whichever is later.

2. After July 1, 1949, any other employee who is a member of the system, who
has attained the age of 60 years, and who has completed a minimum of 10 years of
credited service, may be retired from service; and thereafter, except as otherwise provided
in this chapter, the date of his retirement shall be the 1st day of the calendar month in
which application for retirement shall be filed with the board or the last day of
compensation, whichever is later.

Thereis no formal, statutory definition of “police officer” that would determine the
classification of the field agents for purposes of retirement under the above quoted statute. We
will, therefore, attempt to arrive at a classification through an analysis of the scope and purpose
of their employment.

Prior to 1963, some of the duties carried on by field agents were handled by the Nevada
Highway Patrol, the composition of which included a director, inspectors, patrolmen, and field
agents. The field agents of the patrol were then charged with the enforcement of only two
chapters of NRS, Chapter 482 relating to vehicle licensing and registration, and Chapter 706
dealing with motor vehicle carriers. In 1963, Chapter 481 was amended to place field agents
within the Department of Motor Vehicles, and their duties were enlarged to include the
enforcement of five additional chapters of NRS, including Chapter 484, which setsforth all the
state traffic laws. [NRS 481.0497] states that field agents shall have the powers of peace officersin
carrii ntg_ out their dutres and be entitled to retire under the circumstances provided in

without specifying under which paragraph of this statute they qualify. However, 17 it
was not Intended to qualify them under paragraph (1), there would be no purpose for such a
specification. They would automatically be covered as any other employee under paragraph (2).
This, in our opinion, indicates alegidative intent that they may retire as police officers.
A police officer, according to judicial definition, is one who enforces the law. As
indicated above, the field agents in question enforce the laws detailed in seven chapters of the
Nevada Code. They have all powers of peace officersin doing so, and NRS 171.15%21_ specifically

provides that they are peace officers when performi nj their duties. It isour opinion that the field

agents are police officers within the contemplation of [NRS 286.510 If the Legislature had
intended otherwise, it could have specifically barred them from early retirement, as they did with
fish and game wardens.

CONCLUSION
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Field agents of the Department of Motor Vehicles are entitled to retire as * police officers”
uncir NRS 286,510

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

242 Marriages, Performance of—The retirement mentioned inl) isnot such

aswould allow voluntary retirement for the operation of awedding chapel.
Certificates of permission to perform marriages should be denied in such instances.

CARSON CITY, June 21, 1965
HONORABLE WILLIAM J. RAGGIO, District Attorney, Washoe County, Reno, Nevada

DearR MR. RAGGIO: Y ou have requested an opinion as to the meaning of the word

“retirement” as set forth in the following sentence concluding NRS 122.070(1):

The fact that aminister is retired shall not disqualify him from obtaining a
certificate of permission to perform marriagesif, prior to such retirement, he had active
charge of a congregation within this state for a period of at least 3 years.

ANALYSIS
The Legidature clearly intended by the passage quoted to extend retirement to ministers
who have, by reason of age, illness, or disability, or by orders of their church, the right to retire.
They did not contemplate that a young minister, without disabilities above defined, could
voluntarily leave the active ministry to open awedding chapel. An opinion which would so
define the act as to allow “retirement” to be defined so as to allow the procedure sought would
offend not only the church served by the minister, but society as well.

CONCLUSION
It is, therefore, the opinion of this office that the retirement mentioned in 1)
is not such as would alow voluntary retirement for the purpose of engaging in the operation of a
wedding chapel. Certificates of permission to perform marriages should be denied in such
instances.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

243 Labor: Minimum Wages;, Maximum Hours; Overtime, Rest, and Lunch Periodsfor
Male Employees—Thereisno provision in the state law for time and one-half for
overtime for male employees employed in private industry within the State of
Nevada. The benefits conferred on female employees by Chapter 609 of NRS do not
apply to male employees.

CARSON CITY, June 21, 1965
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MR. E. J. ComBs, Sate Labor Commissioner, Carson City, Nevada

STATEMENT OF FACTS
DeEaAR MR. ComBs: Chapter 609 of NRS has provided minimum wages, maximum hours,
payment for necessary overtime work, rest periods, and other benefits for females employed in
private industry in the State of Nevada. The law has not applied to male employees. In 1965 the
Nevada Legidature enacted Chapter 333, Statutes 1965, which amended Chapters 608 and 609 of
NRS. The law amended Chapter 608 to provide a minimum wage for male employees as follows:

Sec. 2. * * * (T)he minimum wages which may be paid to male personsin private
employment within the state are as follows:
(a) For minors under 18 years of age, $1 per hour, or $8 for 1 day of 8 hours, or $48 for 1
week of 6 days of 8 hours each.
(b) For persons 18 years of age or older, $1.25 per hour, or $10 for 1 day of 8 hours, or
$60 for 1 week of 6 days of 8 hours each.

The law also amended Chapter 609 of NRS to increase the minimum wages that may be
paid to female employees. The law does not purport to extend the overtime pay or other benefits
applicable to female employees to male employees. The following questions are propounded to
this office:

QUESTIONS
1. Are male employeesto receive time and one-half for overtime to the same extent as
female employees or are they to work overtime for the minimum wages?
2. Are male employees entitled to the same benefits detailed for female employeesin
Chapter 609 of NRS in regard to maximum hours, rest periods, lunch periods, and the furnishing
of special uniforms?

ANALYSIS

An understanding of this analysis and the conclusions reached will perhaps be aided by a
review of the reasons for a different legidative and judicial application of labor laws to male and
female.

The law has long sought to safeguard the health and well-being of women employeesto a
much greater extent than men by providing rest periods, restrictions of hours of employment and
the like that have not extended to men. The right of the Legislature to do this has been so often
affirmed by the courts that it cannot now be considered an open question. (West Coast Hotel Co.
v. Parrish, 300 U.S. 379.) Even though in many jurisdictions women now have practically the
same rights to contract as men, the courts have recognized the fact relied upon by legislatures
that the physical structure and maternal functions of women place them at such a disadvantage in
the struggle for existence as to form a substantial difference between the sexes, and that this fact
affords abasis for legislation regulating conditions of labor for women; the fact that the law does
not extend to men does not subject it to the objection that there is an arbitrary discrimination. See
12 AmJdur., Constitutional Law, Sec. 496. Although this may be open to argument in some
quarters, it is still the law.

The application of these principlesis precisely what we are confronted with in answering
the present questions. We have two separate chapters dealing with employment practices, one of
which applies to men and the other to women. The fact that one bill amends both chapters does
not change the legislative division. The provisions of Chapter 609 dealing with the employment
of women do not apply to the employment of men.

The only thing Chapter 333, Statutes 1965, provides for men is a minimum wage. It does
not provide time and one-half for overtime. However, under it isunlawful for an
employer to pay alower wage than required by statute. The male employees would continue to
receive the minimum wage for overtime work, absent an agreement to the contrary. It should be
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noted, however, that employers subject to the Federal Minimum Wage Law are not relieved of its
application.

Chapter 609 as it relates to hours, overtime, rest periods, lunch periods, and the furnishing
of specia uniforms still applies only to female employees.

CONCLUSION
Thereis no state law providing time and one-half overtime pay for male employees of
private industry. The provisions of Chapter 609 of NRS dealing with female employment do not
apply to male employees.

Respectfully submitted,
HARVEY DICKERSON, Attorney General
By DANIEL R. WALSH, Deputy Attorney General

244 Las Vegas Valley Water District—The office of president of the Las Vegas Valley
Water District Board must, under the statute, viz., Chapter 167, Statutes of Nevada 1947,
as amended by Chapter 401, Statutes of Nevada 1957, be filled by election of the board
rather than by succession of the vice president to that office.

Carson City, July 6, 1965
Las Vegas Valley Water District, Board of Directors, Las Vegas, Nevada

STATEMENT OF FACTS

Gentlemen: The Las Vegas Valey Water District exists by virtue of Chapter 147, Statutes of
Nevada 1947, as amended by Chapter 401, Statutes of Nevada 1957. The board, consisting of
seven members, is authorized to elect its own president and vice president and appoint a
secretary and treasurer. The statute is silent as to the duties of these officers or the exact method
of filling vacancies. A vacancy now exists by reason of the resignation of the board member who
also occupied the position of president.

QUESTION
Does the vice president succeed the resigning president for the remainder of the term of office
or must a new election be held by the board to select his successor?

ANALYSIS
It is noted that the original act, which is not changed by the amendment, provides:

Any vacancies in the office of director shall be filled from the division in which the vacancy
occurs by the remaining members of the board. In cases where a vacancy occurs in the office of
director, and the remaining directors, at the next regular monthly meting of the board of directors
following such vacancy, do not by a maority vote of such remaining directors appointed a
successor to fill such vacancy, then the president of the board of directors shall fill such vacancy
by appointment, and in the event of the vacancy occurring in the office of the director who is
president of the board, then the vice president shall fill the vacancy by appointment. A director
appointed to fill a vacancy, as above provided, shall hold his office until the next biennial
election, and until his successor is elected and qualified.

This could mean but one thing, namely, that the remaining six directors are empowered to fill
the vacancy now existing on the board. If they cannot agree by a mgjority vote on a person from
the division of the district where the vacancy occurs, then the vice president must fill the vacancy
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by appointment. Since the board as awhole is empowered to elect its president immediately after
the members take office, we can only conclude that it was the intention of the Legislature that the
board also elect a president when that office has become vacant as in the case here. We base this
conclusion upon the fact that the statute does not provide for vice presidential succession to the
office of president. Thisis in line with the authorities generally with regard to vice presidents of
organizations. It appears to be universally recognized that the inherent power of a vice president
isto act in the absence of the president or when there is a vacancy in the office of president. See
13 Am.Jur. 883; Robert’s Rules of Order, Sec. 46(d), page 146.

There appears to be no authority that the vice president succeeds to the office of president in
the absence of authority so providing. It appears to this office that although the above mentioned
statute fails to provide specifically how the vacancy shall be filled, there is ample authority
nevertheless to fill the same by election of the board at an election. Such election would, of
course, be held after the board selects a new member or such member is appointed by the vice
president, as the case may be.

CONCLUSION

It is therefore the conclusion of this office that the vacancy existing in the office of president
of the Las Vegas Valey Water District must, in view of the above mentioned statute, be filled by
election and not by succession of the vice president to the office.

Respectfully submitted,

HARVEY DICKERSON
Attorney General

By: C. B. Tapscott, Chief Assistant Attorney
General

245 State Controller; Inactive Deposits—Provisions of Chapter 18, Statutes of Nevada
1965, are separable so that fact that provision that inactive deposits shall be made through
warrants of State Controller conflicts with NRS 227.1770{1), and is therefore inoperable,
does not repeal other provisions of the act.

Carson City, July 15, 1965
Honorable Keith L. Lee, State Controller, Carson City, Nevada

Dear Mr. Lee: You have requested an opinion of this office as to A.B. 58, which became
Chapter 18, Statutes of Nevada 1965.
Chapter 18 of the 1965 Statutes provides as follows:
is hereby amended to read as follows:
Wi e written consent and approval of the state board of finance, the state treasurer shall:
(a) Establish adefinition of inactive deposits; and
(b) Determine what amounts of money shall be deposited as inactive deposits and the rates of
interest to be received thereon.
(c) Make inactive deposits through warrants of the state controller.
2. The state controller shall maintain accurate records of inactive deposits.
This act shall become effective upon passage and approval.

ANALYSIS

It will be noted that 1c) provides that inactive deposits shall be made through
warrants of the State Controller.
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The office of State Controller is governed by Chapter 227 of NRS and NRS 227.17%[1)
provides, in part, “and no warrant shall be drawn on the treasury except there be an unexhausted
specific appropriation, by law, to meet the same.”

This conflict in the law has not been resolved by the Legislature becauseNRS 227.170(1) was
not amended or repealed.

Prior to the enactment of Chapter 18 the State Treasurer had the duty of establishing a
definition of inactive deposits and of determining what amount of moneys should be deposited as
inactive deposits and the rates of interest to be received thereon.

Chapter 18 makes the same provisions with two exceptions: (1) The Treasurer is to make
inactive deposits through warrants of the State Controller, and (2) the State Controller is required
to maintain accurate records of inactive deposits.

It can clearly be seen that Chapter 18 is capable of separability. While the provision of the law
that inactive deposits be made through warrants of the State Controller is in conflict with
P27.170[1), all other requirements of Chapter 18 can be met.

CONCLUSION

It is therefore the opinion of this office that [NRS 356.015(1c) is inoperable in view of the
express prohibition contained in [NRS 227.170(T), but the provision that the State Controller
maintain accurate records of inactive deposits may be complied with. The effect of thisopinion is
to return to the State Treasurer the duty of making inactive deposits without warrants from the
State Controller.

Respectfully submitted,
HARVEY DICKERSON, Attorney General

246 Board of Education; Residence of Member—Removal of residence by a member of the
Board of Education from one educational district to another during a term of office to
which he or she was elected creates a vacancy in that office which must be filled by
appointment by the Governor.

Carson City, July 21, 1965
Mr. Byron Stetler, Superintendent of Public Instruction, Carson City, Nevada

Dear Mr. Stetler: Y ou pose the following problem: A member of the State Board of Education
was elected from one educational supervision district and has moved to another educational
supervision district since taking office. , paragraphs 1-5, provided for the election
and appointment of members and the composition of the State Board of Education. In providing
for the election of the elective lay members, it is indicated that one shall be elected from each of
the education supervision districts of the State. There is no direct reference to residence with
respect to the qualification of an elected lay member.

You then ask the following question: Can an elective lay member of the State Board of
Education who was elected from one educational supervision district and who, after taking
office, moves to another educational supervision district, continue as a member of the state
board?

ANALYSIS

While the statute is clear as to the election of members of the State Board of Education it is
not clear, nor in fact d