OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1997

OPINION NO. 97-001ATTORNEY GENERAL; BOARDS ANDCOMMISSIONS; TAXATION:
The Department of Taxation, through the executive director, has the authority under
560.245

1) to act independently of the Nevada Tax Commission in ingtituting proceedings or
actionsin the administration and enforcement of the tax laws, as long as it acts consistently with
the regulations and policies set by the commission. The legidature's acquiescence in the
department'’s longstanding interpretation of its authority to so act suggests that such interpretation is
consistent with legidative intent. Under Rule 157 of the Supreme Court Rules, the decision on
whether the interests of clients are adverse or the representation of one client is adverse to that of
another is left to the sound and reasonable belief of the particular lawyer. The mere fact that the
Attorney General's office may represent numerous state agencies within the executive branch, in
various roles, does not congtitute an inherent conflict of interest for which disqualification is
necessary.

Carson City, January 16, 1997

Barbara Smith Campbell, Chairperson, Nevada Tax Commission, 1550 East College Parkway,
Carson City, Nevada 89706

Dear Chairperson Campbell:

On November 15, 1996, the Nevada Tax Commission (Commission) requested, by
unanimous vote, an opinion from this office on various issues in light of the Department of
Taxation's (Department) appeas of the Commission's decisions in the contested tax cases of
Newmont Gold Company (Newmont) and Kassbohrer, Inc., (Kasshohrer) to state district court. As
a result of these actions and the Department's subsequent appeal of Newmont to the Nevada
Supreme Court, the Commission has raised several concerns about the Department's authority to
act independently of the Commission in such contested proceedings, as well as the ability of this
office to effectively represent both the Department and the Commission under such circumstances.
Furthermore, the Commission believes that a conflict of interest may have arisen in this office's
dua role as lawyer to both the Department and the Commission, and, as such, it has sought the
advice of the Legidative Counsel Bureau (Bureau) as well as Frank W. Daykin, Esquire, former
Legidative Counsel, on the issue of disqualification and appointment of independent legal counsel.

Each of the questions presented by the Commission is separately addressed below:
QUESTION ONE

Who isthe head of the Department?
ANALYSIS & CONCLUSION TO QUESTION ONE

In 1975, the legidature made rather substantia, if not historical, changes to the
structure of the state agency responsible for enforcing most of Nevada's tax and revenue laws. See
Act of May 27, 1975, ch. 748, 1975 Nev. Stat. 1643. These sweeping revisions, which could
certainly be viewed as ushering in this state's modern tax administration era, included creation of
the Department, with an executive director in charge, to exercise day-to-day supervison and



control of the tax and revenue system. Seeid. 88 11, 17, 1975 Nev. Stat. 1646, 1648 (now codified
in NRS 360.120 M}. Moreover, this Ieglslatlon speC|f|caIIy and unequivocally designated
the Commlsson as TiJhe head of the [D]epartment . . . ." Id. § 11, 1975 Nev. Stat. 1647; NRS |

BE0.IZ0[2),

QUESTION TWO

When the Commission as a body, perceives that the Attorney Genera's office has
developed a conflict of interest in its representation of the Commission and the Department,
pursuant to Rule 157 of the Supreme Court Rules, does the Commission have the right to request
independent counsel or is the issue of disqualification to be determined solely by the Attorney
General?

ANALYSISTO QUESTION TWO

In 1986 the Nevada Supreme Court adopted "[tlhe Moddl Rules of Professional
Conduct adopted by the House of Delegates of the American Bar Association on August 2, 1983,
with certain amendments . . . as the rules of professional conduct for lawyers who practice in
Nevada...." SC.R. 150(1) (1996). These standards governing practice of law in our state are
codified in Rules 150-203.5 of the Supreme Court Rules which are entitled "Rules of Professiona
Conduct." Id.

Pursuant to S.C.R. 157 (1996), once a lawyer identifies a potential conflict in hisor
her legal representation of multiple clients, the lawyer is ethically required to determine if the
representation of that client will adversely affect another client. See S.C.R. 157(1)(a), (2)(a)
(1996). If s0, the lawyer shall not undertake such representation. See S.C.R. 157(1), (2) (1996).
If, on the other hand, "the lawyer reasonably believes the representation” will not adversely affect
another client, the representation may proceed, but only with the consent of each client who has
been consulted. S.C.R. 157(1)(@), (2)(b) (1996) (emphasis added). Clearly, the Rules of
Professional Conduct apply to lawyers, both public and private practitioners, but do not apply to
thelr clients or, in thisinstance, administrative agencies or bodies.

In addition, NRS Z%gllgl which appoints the Attorney General to represent all
executive branch agencies, staies asfollows:

1. The attorney general and his duly appointed deputies shall be the legal advisers on all
state matters arising in the executive department of the state gover nment.

2. No officer, commissioner or appointee of the executive department of the government of
the Sate of Nevada shall employ any attorney at law or counselor at law to represent the
Sate of Nevada within the state, or to be compensated by state funds, directly or indirectly,
as an attorney acting within the state for the State of Nevada or any agency in the executive
department thereof unless the attorney general and his deputies are disqualified to act in
such matter or unless an act of the legidature specifically authorizes the employment of
other attorneysor counselors at law.

3. All clams for legal services rendered in violation of this section shall be void.
[Emphasis added.]

Nowhere in chapter 360 of NRS has the legidature specifh:ally authorized either the Commission
or the Department to employ independent legal counsel.= Therefore, the question presented is

! Contrary to what the Legislative Counsdl Bureau has opined, NRS 360.140(2) is not a specific authorization to the Department or the executive
director thereof to retain independent legal representation. NRS 360.140(2) states “[t]he executive director may employ such clerical or expert
assistance as may be required." Moreover, when the legislature has authorized an executive branch agency to employ an independent lawyer it has
done so with clear and unambiguous language that expresses such intent. See NRS 624.115(1) (State Contractor's Board ". . . may employ attorneys. .
. necessary to the discharge of its duties'); NRS 625.135 (State Board of Professional Engineers and Land Surveyors "may employ and fix the



simply whether the Commission has authority to disqualify the Attorney General as its statutorily
designated lawyer. The answer is clearly no.

All lawyers, including those within the Attorney General's office, are ethically
obligated to refrain from representation of clients whose legal interests are adverse. See S.C.R. 157
(1996). The decision on whether interests of multiple clients are adverse or not is | eft to the sound
and reasonable belief of the particular lawyer. See S.C.R. 157(1)(Q), (2)(a) (1996).

Furthermore, the mere fact that a government lawyer exercises dua roles in
representing clients does not necessarily equate a conflict from which the lawyer is disqudified
from further representation. See Charles W. Wolfram, Modern Legal Ethics, Hornbook Series,
1986, p. 452. The Nevada Supreme Court has long recognized the dua functions served by the
Attorney Generd's office in contested administrative matters.

In Laman v. Nevada Real Estate Advisory Comm'n, 5 Nev. 50] 56, 589 P.2d 166,
170 (1979), the facts concerned a deputy attorney general advising the Red Estate Advisory
Commission on evidentiary matters while another deputy attorney general prosecuted a
disciplinary complaint against the appellant, a licensed realtor, on behalf of the Rea Estata
Division. The court, relying upon its decision in Rudin v. Nevada Real Estate Advisory,Comm'n,
held there was "no improper commingling of judicial and prosecutoria functions . ..."™ Laman,
95 Nev. at 57.

Those courts which conclude that a conflict exists as a result of the dua functions
that government lawyers sometimes assume, utilize a separation of powers theory to support their
rationale. See WOLFRAM, MODERN LEGAL ETHICS, a 452-53. Similarly, in Whitehead v. Nevada
Commn on Jud. Discipline, m;!g@m 879-81, 878 P.2d 913, 916-18 (1994), our Supreme
Court based its decision to disqualify the Attorney Generd's office from further representation of
the Judi ciﬁl Discipline Commission in disciplinary proceedings upon a separation of powers
argument.= In Whitehead, the court reasoned that it was an impermissible exercise of power by the
executive branch over the judicial branch for the Attorney General, an executive branch agency,~to
act as a prosecytor in disciplinary matters before the Judicial Discipline Commission, a body of the
judicial branch.® Whitehead, 110 Nev. at 879-80.

Here, unlike the Judicial Discipline Commission in Whitehead, the Department and
the Commission are agencies entirely within the executive branch.” Even though on occasion the
Commission acts in a quasi-judicial manner in contested tax matters, much like the Real Estate

compensation to be paid to attorneys . . . necessary to the discharge of its duties . . ."); NRS 631.190(2) (State Board of Dental Examiner's may
"[a]ppoint such . . . attorneys . . . and define their duties and incur such expenses as it may deem proper or necessary to carry out the functions of this
chapter, the expense to be paid as provided in this chapter"); NRS 638.070(3)(a) (Nevada State Board of Veterinary Medical Examiners may "employ
atorneys. . . necessary to the discharge of its duties”).

2 86 Nev. 562, 471 P.2d 658 (1970).

3 In Laman the issue was whether the appellant's due process rights had been abridged or the Administrative Procedures Act had been violated asa
result of the dual roles served by the deputy attorneys general. Laman, 95 Nev. at 56.

4 SeeNev. Congt. art. 3, § 1.
% See Nev. Const. art. 5, § 19.
® See Nev. Const. art. 6, § 21.

7 Pursuant to article 5, § 1 of the Nevada State Constitution, "[f]he supreme executive power of this State . . ." is vested in the Governor. Nev.
Cong. art. 5, § 1. As such, the Governor appoints the members of the Commission, who are the head of the Department. See NRS 360.010(1),
360.120(2).



Advisory Commission in Laman, there is no improper commingling of prosecutoria and judicid
functions for one deputy attorney general to advise the Commission on evidentiary matters while a
second deputy attorney general prosecutes the matter before the Commission on behaf of the
Department.

CONCLUSION TO QUESTION TWO

Pursuant to S.C.R. 157 (1996) of the Supreme Court Rules, each lawyer in Nevada,
including those in the Attorney Generd's office, are required to abstain from representation of a
client to the detriment of another. Furthermore, it is the lawyer, not the client, who must decide
whether the interests are adverse based upon his or her own reasonable beliefs. The mere fact that
the Attorney Generd's office may represent numerous agencies within the executive branch in
various capacities, does not constitute an inherent conflict of interest for which disquaification is
necessary. Finally, in the absence of clear and specific authorization from the legisature, neither
the Department nor the Commission may retain independent legal counsel.

QUESTION THREE

Pursuant to or any other applicable state statute, under what
circumstances, if any, may the Department act independently of the Commission in any lega

proceedings for enforcement of law?

ANALYSISTO QUESTION THREE
Pursuant to 1), the Commission has "the power to direct what

proceedings, actions or prosecutions shal be instituted to support the law." This statute has existed
unchanged since 1919, well before creation of the Department in 1975. At first glance, this statute
appears to grant the Commission ultimate authority to control litigation and related enforcement
activities initiated by the Department. However, the Commission has never construed this statute
to require its express assent to al the myriad enforcement actions undertaken by the Department in
its dailly administration and enforcement of tax and revenue laws, whether initiated at the
adminigtrative level or in district court.

Before creation of the Department and the position of executive director, the
Commission was designated as the state agency in charge of administering and enforcing the state's
tax laws. After legidation in 1975 created the Department and the position of executive director as
chief administrative officer of the Department, the Commission became the head of the
Department. See 1975 Nev. Stat. 1643-46, a 88 1, 3, 4, 11. Although the 1975 legidation did
attempt to define somewhat the differing roles of the Commission and the executive director, it
nevertheless left a level of ambiguity in the authority of the executive director to operate
independently of the Commission. It is important to note that the 1975 legidation remﬁved the
Commission's authority to hire or fire the executive director of the agency. Seeld. at 8 11.

Commencing in 1975, the legidature enacted numerous statutes that authorize the
Depa&ment to initiate all legal actions and proceedings in its enforcement of the tax and revenue
laws™ As noted above, the Commission has never taken the position NRS 360.260(1) requires the

8 The executive director is appointed by the governor, rather than employed by the Commission.

9 For example, NRS 360.300 authori zes the Department to make a determination that a taxpayer owes additional taxes to the Department, and to
serve a deficiency determination on the taxpayer seeking to collect those additional taxes. If the taxpayer does not timely challenge the deficiency
determination or pay it, then the Department has been authorized by the legislature to utilize various collection devices. See, NRS 360.4193 (initiate
an action in district court to collect); NRS 360.420 (summary judgment action); NRS 360.473 (record a lien); NRS 360.483 (issue a warrant to seize
property); NRS 360.490 (lock and seal a place of business); NRS 360.510 (issue a notice to withhold and transmit monies).



specific case. Rather, the Commission has been content, under NRS 360.245(1) 0 review actions

executive director to obtain prior consent of the Commission to initiate any of these actionsin a
taken by the executive director or one of the hearing officers of !He l ep% ment.

However, @
0 1) has normally been applied only to appeals from the findings of fact, conclusions of Taw,
and decisions rendered by administrative hearing officers in "contested cases' commenced upon, a
taxpayer filing a petition for redetermination of a deficiency determination under
This statute has also been cited as the authority for the Commission to review decisons made by
the executive director on taxpayer applications for a reduction or waiver in penalties and interest
assessments. SeeNR .410] 360.419.

FE!E 0.245(3) states "[t]he Nevada tax commission, as head of the department,
may review all other decisons made by the executive director and may reverse, affirm or modify
them." It is not clear what the legidature intended by this provision. At its broadest possible
meaning, it could be argued that the Commission may review every decison made by the
executive director in administration of the Department. This construction does not seem
reasonable, nor has the Commission ever construed it in this fashion. Furthermore, the language of
the statute would require establishment of some procedure by which decisions are reviewed.

Currently, there is no regulation that provides a procedure bi which the Commission reviews

decisions of the executive director under the authority of NRS 360.245(3), nor has the Commission
ever identified the sort of decisionsit wishes to review under this Statute.

The interpretation of a statute by the agency charged with its administration carries
substantial weight. Imperial Palace, Inc. v. Sate, Dep't of Taxation, [108 Nev. 1060] 1067, 843
P.2d 813, 818 (1992). Thisis particularly true where the legidature has acquiesced 1n the agency's
interpretation for a long period of time. 1d., a 1068. Moreover, recent legidation points to the
conclusion that the legislature views the Commission's primary role in enforcement of tax and
revenue laws as adopting regulations and establishing enforcement policies to be followed by the
Department, rather than become directly involved in making decisions about whether to initiate or
pursue individual cases.

In 1993, the legidature enacted Eng g}E_QQQS which statesin part: "In the adoption
of regulations, policies of enforcement, and policies for auditing of taxpayers, with respect to al
taxes and fees for whose administration the department is responsible, the Nevada tax commission
shall apply the following principles. . . ."*= The language of N R_Sf ]§§§.2§§|fits within this broader
policy-making role for the Commission. As the roles of the executive director and the
Commission have evolved since 1975, the executive director has aways acted independently of the
Commission in initiating actions and proceedings for enforcement of the tax laws, consistent with
the regulations and policies adopted by the Commission for such enforcement. Furthermore, the
historical exercise of this authority by the executive director for mmﬁl than two decades has
received the implicit sanction of both the Commission and the legidature.

10 NRS 360.245(1) states asfollows:

All decisions of the executive director or other officer of the department made pursuant to subsection 2 of NRS 360.130 are final unless
appedled to the tax commission as provided by law. Any natural person, partnership, corporation, association or other business or legal
entity may so appeal by filing a notice of appeal with the department within 20 days after service of the decision upon that person or
business or legal entity.

" See NAC 360.095-.185.

2 See also NRS 360.090, stating that "[ TJhe members of the Nevada tax commission shall have power to prescribe regulations for carrying on the
business of the tax commission and of the department.” NRS 360.090.

¥ See, for example, NAC 360.175(1) which specifically grants the Department authority to appeal adverse decisions of a hearing officer in a
contested tax case to the Commission. NAC 360.175(1).



This concluson does not resolve the issue which is the genesis of the dispute
between the Department and the Commission over the executive director's authority to appeal
decisions rendered by the Commission in contested cases to district court. As a result of the
Newmont litigation, the First Judicial District Court has ruled that the Department lacks standing as
an "aggrieved party" to seek judicia review of an adverse decision rendered by the Commissionin
a contested matter under the Nevada Administrative Procedures Act (codified in chapter 233B of
NRS). See Sate, Dep't of Taxation v. Newmont Gold Co., Order, p. 3 (First Jud. Dist. Court, Case
No. 96-00894A) (September 3, 1996). The Department, after consultation with this office,
abandoned an appeal of the district court's decision to the Nevada Supreme Court. Even though
good faith arguments can be made that the legidature intended the Department to have standing to
appea an adverse Commission decision in a contested case, and despite the fact that this decision
carries little precedentia weight, this office has determined at this time to abide by the district
court's ruling until such time as the legidature seesfit to provide additional guidance on thisissue.

The decision to initiate actions to enforce the tax laws does not rest solely or finally
with ether the Commission or the Department. As the Commission and the Department are by
law represented by the office of the Attorney General, the chief law enforcement officer of the
state, the decision to bring suit in state or federal court is left to the sound discretion of the
Attorney General. Specificaly, pursuant to mg!ﬂgﬂl "when, in the opinion of the attorney
general, to protect and secure the interest of the Sae 1t 1S necessary that a suit be commenced or
defend any federd or state court, the attorney general shall commence the action or make the
defense. "4 [Emphasis added.] Moreover, Rule 11 of the Nevada Rules of Civil Procedure require
all attorneys to commence only those actions or theories in court that can be supported by "existing
law or a good faith argument for the extension, modification, or reversal of existing law, and that it
is not interposed for any improper purpose such as to harass or to cause unnecessary delay or
needlessincrease in the cost of litigation." Nev. R. Civ. P. 11 (1996) (emphasis added).

CONCLUSION TO QUESTION THREE

The Department, through the executive director, has the statutory authority to act
independently of the Commission in instituting proceedings or actions in administration and
enforcement of the tax laws, as long as the Department acts consistently with the regulations and
policies established by the Commission for such enforcement. In the case of an action brought in
the courts of this or another state, the Attorney Generd has the independent
authority to determine whether the action will be brought or defended on behalf of the state.

FRANKIE SUE DEL PAPA
Attorney Genera

By: JEFFREY R. RODEFER
Deputy Attorney Genera

OPINION NO. 97-02COUNTIES; ROOM TAX; TAXATION: The Attorney General adhered to
the previous opinion rendered on August 11, 1995, in concluding that the plain meaning of the
term "lodging" does not include campgrounds and recreational vehicle parks. However, the
Nevada Tax Commission had authority to adopt regulations defining "lodging" to include
campgrounds and recreational vehicle parks for purposes of tax on rental of transient lodging

imposed by NRS 222.3352]and |

4 The dicta of Ryan v. Eighth Jud. Dist. Court, 88 Nev. 638, 641, 503 P.2d 842, 844 (1972), the Supreme Court determined that the legislature
intended NRS 228.170 to encompass only civil matters and not criminal prosecutions. See Ryan, 88 Nev. at 641.




Carson City, February 4, 1997

Ms. Patricia A. Lynch, Reno City Attorney, Post Office Box 1900, Reno, Nevada 89505-1900; Ms.
Madelyn Shipman, Assistant District Attorney, Washoe County, Post Office Box 11130, Reno,
Nevada 89520

Dear Ms. Lynch and Ms. Shipman:

In your letter of October 28, 1996, you requested this office to revisit a specific
opinion in consideration of additional legal analysis of this issue that you have supplied to this
office.

UESTION

Does the tax on transient lodging set forth in NRS 244.3351}.3359, inclusive apply
to the gross receipts from rental of spaces in campgrounds and recreafional parks?

ANALYSIS

On August 11, 1996, this office issued an opinion to Leon Aberasturi, Deputy
Digtrict Attorney for Lyon County. We have determined the conclusion in our previous opinion is
correct and offer the following analysis by way of clarification.

A state's power to license occupations and privileges is derived both from its police
power and its power to tax. Clark County v. City of Los Angeles, 221, 265 P.2d 216,
217 (1954). Subject to congtitutional prohibition or restriction, its power in ether respect may be
delegated by legidative act to its political subdivisions. 1d. The extent of the power so delegated
is, however, wholly dependent upon and limited by the delegating statute. 1d.

Prior to 1983, outside of special legidation applicable only to Douglas County,
there was no legidation that required or authorized loca governments (county or incorporated cit
to impose a tax on rental of transient lodging (commonly caled the "room tax"). Instead,
1) authorized county governments to:

() Regulate all character of lawful trades, calings, industries, occupations, professions
and business conducted in its county outside of the limits of incorporated cities and towns.

(b) . .. [Fix, impose and collect a license tax for revenue or for regulation, or for both
revenue and regulation, on such trades, callings, industries, occupations, professions and
business.

See also NRS 268.095(1), granting similar authority to city governments.

Under this authority, prior to 1983 some counties and cities had been imposing a
business license tax for the purpose of raising revenue on businesses that rent transient lodging
within the jurisdiction of the particular county or city. This is reflected in the comments in the
legidative history of the Act of May 4, 1983, ch. 207, 1983 Nev. Stat. 476, which you provided.
The rate and measure of the business license tax and the definition of which types of lodging the
tax would apply to were left to the local governments to define in their ordinances. As you noted,
the local governments that imposed a business license tax on the business of renting transient
lodging were not consistent in defining either the rate or the scope of the tax, although all imposed
the tax on some percentage of gross receipts as the measure. Thus, some local governments
adopted ordinances taxing gross receipts from rental of space in campgrounds and recreationa
vehicle parks, or variations on those terms, and some did not.



The Douglas County Lodgers Tax, enacted in 1969, was a specia act of the
legidature that permitted Douglas County to impose an "occupation tax for revenues' on lodging
within the municipality. Act of April 28, 1969, ch. 639, 1969 Stat. Nev. 1250. The tax authorized
by this statute is obvioudy different than the business license tax authorized at the time by
jNR§ I244§§5] The reason for enactment of this specia legidation was apparently because
Douglas County did not otherwise (and still does not) impose a business license tax for revenue
purposes on any businesses at the time, yet the county needed to raise revenue to support its airport
and tourism business. Thus, the special legidation allowed the county to impose occupancy tax on
persons in the business of providing transient lodging in the county, without the necessity to
impose business license taxes on other businesses in the county. Accordingly, this legidation is
not good authority to support an argument that the taxes on transient lodging imposed under NRS
244.33511.3359, inclusive, should be construed to apply to campgrounds and recreational venicle
parks.

In 1983 the | egidature enacted [NRS 244.3352]imposing a mandatory 1 percent tax
on the gross receipts from the rental of transient Todging. See Act of May 4, 1983, ch. 207, 1983
Nev. Stat. 476. The legislature did not define either "gross receipts’ or what constituted "transient
lodging" in this statute. The legidature did require all local governments to adopt an ordinance
imposing the tax, and to include the language in subsection (4) of NRS 244.3352]in the ordinance.
NRS 244.3352(1). The legidature also directed that the mandatory tTax Tmposed by subsection (1)

e "collected and administered pursuant to NRS244.335]" See NRS 244.3352(2).

In 1991, the legidature enacted NRS 244.3351] which grants authority to loca
governments to adopt (upon a vote of the people) an addifional tax of 1 percent on the gross
receipts from the rental of transient lodging. See Act of March 25, 1991, ch. 19, § 2, 1991 Nev.
Stat. 25. The Washoe County Tax on Transient Lodging was enacted as part of that legidation.
1191, Nev. Stat. at 45. Thisoptional tax, if adopted, was to be enforced and administered the same
way as the mandatory tax imposed under NRS 244.3352] See NRS 244.3351{3).

It is clear the legidlature has not attempted to define the term "lodging” or otherwise
identify the types of "lodging" that loca governments are authorized to tax under chapters 244 or
268 of NRS. The local ordinances of which we are aware have done so. The opinion previousy
rendered by this office assumed that in addition to the authority to tax the gross receipts from renta
of transient lodging granted by the legislature to local governments in NRS %443351| and
E44§§5%! the legidature had the authority to define the rate and measure of thetax, as wdll as the
types of businesses or business activities which were subject to it.

The fact that the legislature declined to define in[NRS 244.3352] or 268.096 what
activities constitute "rental of transient lodging" does not necessarily Tead to the conclusion that the
legislature gave local governments the authority to carry out this task. This is made clearer by
in which the legidature directed the Nevada Tax Commission (Commission% to
adopt regulations to provide for collection and enforcement of the tax imposed by NRS 244.3352)|
and P68. See Act of May 10, 1983, ch. 241, 1983 Stat. Nev. 542. Obvioudy, as demonsiraied
by the Tegidative history, there was some legidative concern over whether and when the local
éovernments would adopt ordinances imposing the 1 percent tax mandated by NRS 244.3352]|and

Thus, the legidature made the tax effective May 9, 1983, and gave the Commission
authority to collect and enforce the tax, as well as to adopt regulations to administer the tax, even
though the legidature intended for the tax to be collected and enforced ultimately by the local
governments. Act of May 10, 1983, ch. 241, at § 2.

The Commission has not adopted substantive regulations to define operative terms
of NRS 244.3352|and 268.096] In the absence of such regulations, it is our opinion, as previously
expressed, that the plain meaning of the term "lodging” should prevail absent compelling evidence




the legidature intended to include campgrounds and recreational vehicle parks. However, we
believe that under the Commission has the authority to define these terms, and
should at this point exercise that authority to adopt regulations that define the operative terms of
the tax, in particular, what constitutes "gross receipts from rental of transient lodging,” and what
types of transient lodging are subject to the tax. We believe the term "transient lodging" could
reasonably be interpreted to include campgrounds and recreational vehicle parks, but that this
interpretation must first be codified in aregulation. Regulations defining the measure and scope of
the tax would be beneficia by establishing a uniform statewide standard, while leaving decisions
about the exact total rate of tax to be imposed on those in the business of renting transient lodging
to each local government.

CONCLUSION

Based on the foregoing analysis, we adhere to the conclusions in the opinion
rendered by this office on August 11, 1996, but with the suggestion that regulations be presented to
the Commission to define the operative terms of NRS 244.%52 land PE8.

FRANKIE SUE DEL PAPA
Attorney Genera

By: JOHN S. BARTLETT
Senior Deputy Attorney General

OPINION NO. 97-03LOANS; PAWNBROKERS; LICENSES: To qudify as a pawnbroker as
defined by a person must, as some part of his business, make loans that provide for
the pledge of persona property or automatic passing of title to the collateral for the loan at the
expiration of aperiod of redemption. Personswho do not, as any part of their business, make loans
in this manner, are not acting as pawnbrokers but may be regulated pursuant to other applicable
laws governing the business of lending.

Carson City, February 10, 1997

Mr. L. Scott Walshaw, Commissioner, Financia Institutions Division, 406 East Second Strest,
Carson City, Nevada 89710

Dear Mr. Walshaw:

In an opinion issued in 1995, this office concluded that persons who make loans
secured by the title to motor vehicles are acting as pawnbrokers as defined in NR .010and are
therefore exempt from licensing as installment lenders pursuant to NRS 6/5. . Op. Nev. Att'y
Gen. No. 95-20 (November 17, 1995). Prior to issuance of that opinion, the Financia Ingtitutions
Division (Division) interpreted NRS 6/5.040(1) as exempting "auto-pawn” activities only when
the lender took physical possession of the vehicle providing security for the loan. Based on the

prior interpretation, the Division issued an installment lender's license to a company that, for the
most part, only makes loans secured by motor vehicles. The lender in question perfects a security

% There is some evidence that the legidlature did not contemplate extension of the tax on transient lodging imposed by NRS 244.3351-.3352 to
campgrounds and recregtional vehicle parks. In NRS 244.335(6), the legisature allowed county commissioners to delegate responsibility to collect
the license taxes imposed for purposes of NRS 244A.597-.655, inclusive, to the county fair and recreation board. These boards are authorized to
collect the license tax on renta of transent lodging by, among other remedies, revoking the business license of a delinquent business. NRS
244A.645(1)(a). The taxes collected by any "motel, hotel or gaming establishment” are held in trust for the city, county, or town levying the taxes or
for use of the county fair and recreation board. NRS 244A.647. This statute says nothing about campgrounds and RV parks.



interest in the vehicle pursuant to the Uniform Commercial Code (U.C.C.) and obtains title that
reflects its status as a secured party. A question has arisen whether this company is engaging in
pawnbroker activities that require it to be regulated as a pawnbroker pursuant to _I%RS chapter %B.I
instead of as an installment lender pursuant to NRS chapter 6/5.

UESTION

Must a company licensed as an installment lender pursuant to NRS chapter 675]
that, for the most part, only makes loans secured by motor vehicles relinquish 1ts installment
lender's license and become regul ated as a pawnbroker?

ANALYSIS

In Op. Nev. Att'y Gen. No. 95-20 (November 17, 1995), we recognized that
pawnbrokers are authorized to engage in "other secured transactions in persona property” that do
not involve taking physical possession of the collateral for the loan. See|NRS 646.010f Since the
legidature has, in provisions relating to local government control of pawnbrokers, provided that a
pawnbroker may make loans secured by a motor vehicle by taking the vehicle in pledge or "in any
other manner” allowing the use of a motor vehicle as collateral for a loan, we concluded that a
person making a loan secured by the title to a motor vehicle is engaging in an activity that falls
within the definition of pawnbroker set forth in NRS 646.010| and is therefore exempt from
licensing as an installment lender pursuant to | . . See NRS 244.348] P68.097
269.182; Op. Nev. Att'y Gen. No. 95-20 (Novem

The Installment Lender's Act, in NRg 575.@911), does not apply to "[a] person
doing business under the authority of any law of this state or of the United States relating to banks,

savings banks, trust companies, savings and loan associations, credit unions, development
corporations, mortgage companies, thrift companies, pawnbrokers or insurance companies.” This
provision is apparently intended to exempt those companies that are aready subject to licensing
and regulation by other authorities from licensing and regulation under NRS chapter 67/5] If the
lender in question is doing business under the authority of NRS chapter relating to
pawnbrokers, the Installment Lender's Act would not apply and it would appear the company is
improperly licensed pursuant to that act. We must therefore determine whether the lender's
activities subject it to regulation as a pawnbroker.

We understand that a pawnbroker will make a loan secured by the title to a motor
vehicle in one of two ways. In most cases, the borrower will execute an agreement whereby the
lender is automatically entitled to ownership of the vehicle if the borrower does not "redeem” it
within a set period of time by paying al principal, interest, and fees due in connection with the
loan. When the borrower fails to timely redeem the vehicle, the pawnbroker will request the
issuance of a new title in his name only and obtain physical possession of the vehicle. The only
significant difference between this and, for example, a transaction where a piece of jewdry is
pledged, is that the jewelry is aready in possession of the pawnbroker and there is usualy no title
document that must be processed to reflect a change in ownership of the property. For the purpose
of our analysis, we shall refer to thistype of transaction asa"Vehicle Title Pledge.”

In some cases, a pawnbroker may make a loan secured by a motor vehicle by
perfecting its interest as a secured party pursuant to the U.C.C. The pawnbroker will request the
Department of Motor Vehicles and Public Safety to issue a new title that reflects its status as a

secured party. Seem When alender perfects a security interest in a motor vehicle in
this manner, he will usualy be required upon default to repossess the vehicle and liquidate the



collateral by conducting a sale in acommercialy reasonable mannor. [NRS 104.9503} 104.9504.
For purpose of our analysis, we shall refer to this type of transaction as a "U.C.C. Secured
Transaction."”

Making loans secured by persona property is not within the exclusive province of
pawnbrokers. For example, banks chartered in this state may make loans "on persona security or
rea and persona property.” 1)(a). Savings and |oan associations chartered pursuant
to NRS chapter 6/3| are authorized t0 make loans secured by "persona property.”
7_323@'(’5 Mt companies chartered pursuant to NRS chapter 677|are authorized to make

[oans "secured b(\./ real or personal property, without regard to the location or nature of the

security.” NRS 6/7./80(1). Installment lenders licensed pursuant to NRS chapter 6/5| ar
authorized to make secured Ioans irovr ided such loans are not secured by inferests in real property

except as provided in 0(4). Since dl these entities, as well as pawnbrokers, are
authorized to make loans secur py motor vehicles, we must attempt to ascertain how the
legidature intended to regulate these activities.

Although a pawnbroker is authorized to make loans secured by motor vehicles, it
does not follow, in our opinion, that all persons who make loans secured by personal property are
engaged in the pawnbroker business. Unlike other entities authorized to make such loans, a
pawnbroker is authorized to take personal property in pledge to secure the loan. Property taken in
pledge must be held for at least 120 days during which the owner may "redeem" it, or retake
possession, by paying al amounts owed for principal, interest, and other fees.
p46.050(2),(3), and (4). Unlike other lenders who must follow applicable U.C.C. provisions for
the repossession and sale of collateral securing a loan, a pawn transaction typicaly involves
autom%c forfeiture of the owner's rights to the property after expiration of the redemption
period= Even where the pawnbroker does not take physical possession of a vehicle that is
collatera for aloan, in most cases, the transaction is structured as a "Vehicle Title Pledge," where
title to the vehicle automatically passes to the lender if the vehicle is not redeemed in a timely
manner. Neither the lender which is the subject of your opinion request, nor any of the other
regulated lenders referred to above, make loansin this manner.

In interpreting statutes, we must attempt to ascertain the legislature's intent in
enacting the provision or provisionsin question. Robertsv. Sate, Univ. of Nev. Sys,, [L04 Nev.
38, 752 P.2d 221, 224 (1988). We must, if possible, construe these provisions so | ey are
compatible. Bowyer v. Taack, 627, 817 P.2d 1176, 1177 (1991). We should also
attempt in our construction to avoid absurd or unreasonable results. Alsenz v. Clark Co. School
Dist., 09 Nev. 1062] 1065, 864 P.2d 285, 286 (1993).

A pawnbroker is required to provide a daily report of al its transactions to the

sheriff or police chief. [NRS 646.030(1), (2). He must aso report any property coming into his
y belleves is lost or stolen. 3). His books and records

possession that he reasonab
are subject to inspection during ordinary business hours by the "prosecuting attorney or a peace
officer.” NRS §4§($§U4) He s prohibited from receiving property from "a person under the age
of 18 years, common drunkard, habitual user of controlled substances, habitua criminal, habitual
felon, habitually fraudulent felon, person in an intoxicated condition, known thief or recelver of

16 We understand that the primary purpose of "perfecting” title to the vehicle in this manner, is to create a public record of the pawnbroker's
interest to prevent the borrower from either obtaining a duplicate title or otherwise disposing of his interest in it to a bona fide purchaser. The
pawnbroker may till retain the right, by agreement with the borrower, to automatically obtain title upon expiration of the redemption period.
Although such a transaction would not be governed by U.C.C. provisions relating to secured transactions, we shall assume, for purpose of our
analysis, that whenever alender obtains atitle that reflectsitsinterest as a secured party, aU.C.C. secured transaction was intended.

7 In some states, pawn transactions are actually viewed as sales, with the borrower given a certain period of timewithin which to "cancd” the sale.
Colo. Rev. Stat. § 12-56-101(1) (1991).



acting in his own behalf or as the agent of another." | 8). Pawnbrokers are the only
entitiesin this state who are sublect to alimit on thera at may be charged. Compare

NRSG6.050]1) with NRS 93,050

These provisions are clearly intended to address the evils that may arise from the
traditional activities of pawnbrokers taking personal property in pledge for short-term loans.
Pledging, depositing, or selling persona property is more likely to involve the risk of fencing
stolen property than other types of loans. The legidature apparently believed that pawn
transactions also create a higher risk of consumers being charged unreasonably high interest.

To interpret the definition of pawnbroker set forth in NRS 646.010]as subjecting all
persons who make |oans secured by personal property to all the prowsonso \NRS chapter 646and
any pawnbroker licensing and regulatory |aws enacted by local governments would, I our opinion,
produce the absurd result of subjecting al state-chartered banks, savings and loans institutions,
thrift institutions, and other regulated entities authorized to make such loans to provisions intended
to address only the activities of pawnbrokers who take personal property in pledge for the type of
short term-loan described above. It would not further the legidative purpose of aiding local law
enforcement officials in recovery of stolen property to require a bank to report al its loans to the
sheriff or police chief on a dally basis. Although such loans do not involve taking property in
pledge, the reporting requirement for pawnbrokers is not limited to pledge transactions. @]

646.030{1), (2).
We believe these irovisions may be harmonioudly construed if the definition of

stolen property, or known associate of a thief or receiver of stolen property, whether the person is
eof inter

pawnbroker set forth in NRS 646.010|is limited to a person who, as some portion of his business,
takes persona property in pledge to secure loans or makes |oans that provide for automatic passing
of title to the lender upon expiration of the period for redemption. Thus, even a company that
engages exclusively in making loans secured by titles to motor vehicles will be considered a
pawnbroker if any of the loans involve the borrower forfeiting ownership of the vehicle at the
expiration of a period of redemption. A lender who only makes loans secured by motor vehicles
taking a security interest in the vehicle and, in the event of default, following the U.C.C. provisions
relating to repossession and sale of the vehicle, does not engage in the business of a pawnbroker as
defined in Since it does not make any loans that provide for automatic forfeiture to
the lender of Tifle To the collatera upon the expiration of a set period of redemption, the lender
which is the subject of your opinion request, is not acting as a pawnbroker and is properly licensed
as an installment lender pursuant to the provisions of N(RS ch[apter 6/5] To the extent it may be
read as requiring regulation as a pawnbroker, a lender who does not make any loans secured by
pledged property or by which title is automatically forfeited at the expiration of a period of
redemption. Op. Nev. Att'y Gen. No. 95-20 (November 17, 1995) is clarified as discussed herein.

CONCLUSION

Although a pawnbroker is authorized to make loans secured by motor vehicles and
other persona property, al persons who make loans secured by persona property are not
necessarily engaged in the pawnbroker business. To qudify as a pawnbroker as defined by ‘®;|

a person must, as some part of his business, make loans that provide for the pledge o

persond property or automatic passing of title to the collateral for the loan at the expiration of a
period of redemption. Persons who do not, as any part of their business, make loans in this
manner, are not acting as pawnbrokers but may be regulated pursuant to other applicable laws
governing the business of lending. Since it makes no loans in the manner described for
pawnbrokers, the lender which is the subject of your opinion request is properly licensed as an
installment lender pursuant to the provisions of NRS chapter 675] Op. Nev. Att'y Gen. No. 95-20
(November 17, 1995) is clarified as discussed herein.




FRANKIE SUE DEL PAPA
Attorney Genera

By: DOUGLASE. WALTHER
Senior Deputy Attorney General

OPINION NO. 97-04FRANCHISES; ALCOHOL ; TRADE MARKETUNFAIR COMPETITION:
An entity that acquires a supplier, as defined in _NR§ 597.1@] which intends to continue to
distribute alcoholic beverages in Nevada, becomes by definition a supplier. Neither a change in
ownership of a supplier nor transfer of abrand from one supplier to another, constitutes good cause
for a supplier to terminate a franchise with a Nevada wholesaler. Provisions of .180
continue to apply to the successor supplier.

Carson City, February 10, 1997

Mr. Michael A. Pitlock, Executive Director, Nevada Department of Taxation, 1550 East College
Parkway, Carson City, Nevada 89706

Dear Mr. Pitlock:

In your letter of January 13, 1997, you indicated that an issue has been presented to
your agency concerning application of certain provisions of the Act of July 2, 1995, ch. 484, 1995
Nev. Stat. 1566 (Act) pertaining to regulation of the contractua relationship between suppliers of
alcoholic beverages and Nevada licensed wholesalers. More specifically, you have been asked
whether provisions of the Act apply when a specific brand of acoholic beverage is sold or
transferred by a supplier having an existing contractual relationship with a Nevada wholesaler to
another supplier who does not. In that regard, you have requested an opinion from this office as to
the following questions:

QUESTION ONE

Does "supplier" under ”!@ [40]include a successor to the supplier that initially
granted to the wholesaler the right to offer, sdll, and distribute its brands within the state or any
designated area thereof, including but not limited to athird party who is a successor to a supplier as
aresult of: (1) thethird party's acquisition by sale, merger, or otherwise of ownership or control of
the supplier; (2) the third party's purchase of the brand or purchase of assets generally from the
supplier; or (3) in the case of a supplier that is not the trademark or brand owner, appointment of
the third party in replacement of or following termination of the supplier by such owner?

ANALYSIS
A "supplier” is defined in NRS597.140as:

[A]ny person, partnership, corporation or other form of business enterprise engaged in
business as a manufacturer, distiller, rectifier, brewer, importer, vintner, broker or agent
therefor, which distributes any or al of its brands of malt beverages, distilled spirits and
wines, or al of them, through licensed wholesalersin this state.

Thus, if a person, partnership, or corporation, acquires an existing supplier in the
business of distributing alcoholic beverages through wholesaders in this state and intends to and
does continue this business, then by definition that successor entity is a "supplier” as defined by



CONCLUSION TO QUESTION ONE

It is the opinion of this office that an entity that acquires a supplier, as defined by

distributing alcoholic beverages through wholesadlers in this state becomes by
definition a"supplier.”

QUESTION TWO

Does "good cause” for purposes of NRS 5%7.1§]§|i nclude a change in the supplier of
brands for which a wholesaler has been previoudly gran e right to offer, sell, and distribute
within the state or any designated area thereof, including but not limited to any change in the
supplier as aresult of: (1) athird party's acquisition by sale, merger, or otherwise of ownership or
control of the supplier; (2) a third party's purchase of the brand or purchase of assets generaly
from the supplier; or (3) in the case of a supplier that is not the trademark or brand owner,
replacement or termination of the supplier by such owner?

ANALYSIS
NRS597.133]defines the term "good cause” as:

1. Falure by a wholesaer to comply substantialy with essential and reasonable
requirements imposed on him by a supplier, or sought to be imposed by a supplier, if the
requirements are not discriminatory as compared with requirements imposed on other
similarly suited wholesalers either by their terms or in the manner of their enforcement.

2. Bad faith by the wholesaler in carrying out the terms of the franchise agreement.

This definition relates only to actions or nonactions taken by or attributed to a
wholesaler. It has no application to actions taken by or attributed to asupplier.

CONCLUSION TO QUESTION TWO

The term "good cause" as defined inNRS 59/.133|does not include a change in the
supplier of brands for which a wholesaler has been previoudy granted the right to offer, sell, and
distribute within the state or any designated area thereof, including but not limited to any change in
the supplier as aresult of: (1) athird party's acquisition by sale, merger, or otherwise of ownership
or control of the supplier; (2) athird party's purchase of the brand or purchase of assets generally
from the supplier; or (3) in the case of a supplier that is not the trademark or brand owner,
replacement or termination of the supplier by such owner?

QUESTION THREE

Can a supplier terminate a franchise agreement for a particular brand pursuant to
N R§( 597.1§§|merely because there is a change in composition or ownership of the supplier of the
brand? Can a new manufacturer, importer, or agent thereof of a brand subject to a franchise
agreement terminate the existing wholesaler's franchise agreement pursuant to
following the sale or transfer of such a brand to the new manufacturer, importer, or agent thereot ™

ANALYSIS
Subsection (2) of NRS597.160]states in pertinent part:

Except as otherwise provided in this subsection and notwithstanding the terms, provisions
or conditions of any franchise, a supplier shall not unilaterally terminate or refuse to



continue any franchise with awholesaler or cause a wholesaler to resign from that franchise
unless the supplier has first established good cause for that termination, noncontinuance or
causing of that resignation.

Thus, a supplier who has a franchise agreement with a wholesaler must first

establish "good cause,”" as defined in NRS 597.133] before unilaterally terminating that franchise.
A franchise agreement is defined in NRS 59/.130]as:

[A] contract or agreement either expressed or implied, whether written or oral, between a
supplier and wholesaler, wherein:

1. A commercia relationship of definite duration or continuing indefinite duration is
involved; and

2. The wholesaler is granted the right to offer, sell and distribute within this state or any
designated area thereof such of the supplier's brands of packaged malt beverages, distilled
spirits and wines, or al of them, as may be specified.

A change in ownership or composition of the supplier would not ater contractual
obligations of the supplier to the wholesaer, or the wholesaler to the supplier. A successor entity
to the supplier that originally contracted with the wholesaler would assume al of the obligations of
the original supplier, including the contractual obligations to the wholesalers holding franchises to
purchase and distribute the supplier's products.

The purpose of the legisiation found at NRS 527.1%?].180, which was amended and
enhanced by the Act, is to provide a measure of protection to the wholesale acoholic beverage
industry in Nevada from having their franchises terminated arbitrarily, irrationally, or unreasonably
by suppliers. See Minutes of Mﬁ 31, 1995, hearing on A.B. 594 before the Assembly Committee

on Commerce at 9; see also [NRS 59/.190] (describing the public policy behind the related three
tiered structure on liquor distribution tn this state). The provisions of the Act are clearly intended
to strictly regulate the contractua relationship between suppliers and wholesalers, particularly as it
relates to termination of the franchise agreement by the supplier. We do not believe provisions of
NRS 597.155]and [(97.160{2) can be avoided by the manipulation of the ownership of the supplier
of the brand or through the simple transfer of the right to market a brand from one supplier to
another. See Wisconsin Truck Center, Inc. v. Volvo White Truck Corp., 692 F. Supp. 1010, 1013
(W.D. Wis. 1988), wherein the court applied the public policy behind Wisconsin's Motor Vehicle
Dedlership Law (smilar in purpose to the Act), to suggest that the corporate parent of aliquidating
subsidiary would be liable under that law for failure to continue the franchise for a product line
transferred from the subsidiary to the parent. The court further made the observation that applying
the prohibitions of the law against arbitrary or irrational termination of the franchise to a successor
entity to the origina supplier would carry out the purpose of the Act and prevent the "manipulation
of entities within the control of the parent to avoid the statutes clearest prohibitions against unfair
terminations.” Id.

CONCLUSION TO QUESTION THREE

It is the opinion of this office provisions of the Act cannot be evaded smply by a
restructuring or change in ownership of the supplier or by the transfer of the right to distribute a
brand of acoholic beverage from one supplier to another. The wholesaler holding the franchise to
sell and distribute the brand in Nevada would be able to enforce provisions of .180
against the new supplier of that brand, subject to the right of the new supplier To terminate the
franchise for good cause, as defined in and under the circumstances listed in NRS |

FRANKIE SUE DEL PAPA
Attorney Genera



By: JOHN S. BARTLETT
Senior Deputy Attorney General

OPINION NO. 97-05WATER; PUBLIC LANDS; STATE ENGINEER; LEGISLATURE;
FEDERAL GOVERNMENT; STATUTES: NRS 533.503] amended in the 1995 legidature,
restricts the State Engineer's authority to issue sfockwatering permits and certificates of
appropriation only to persons with Bureau of Land Management grazing permits.

Carson City, February 11, 1997

Mr. Peter G. Morros, Director, Department of Conservation and Natural Resources, 123 West Nye
Lane, Carson City, Nevada 89710

Dear Mr. Morros:

In 1995 the Nevada Legidature added a new section to to forbid the
State Engineer from issuing stockwatering permits and certificates of appropriaiion unless the
applicantjs "legally entitled to place the livestock on the public lands for which the permit is
sought." 8 Subsection (1)(b) of the same Statute, uses similar wording to restrict
issuance of acertificate of appropriation only to those who are "Tegally entitled to place on the land
the livestock which have been watered pursuant to the permit.” You have asked for an opinion
clarifying the duties of the State Engineer under the amended statute, specifically you have asked
for an opinion as to the meaning of the restrictions in the statute and their application to potentid
applicants including the federal government.

QUESTION ONE

Does the term "public lands' as used ininclude al lands in Nevada
owned or managed by any public agency whether federa or staie-

ANALYSIS

Historically the public lands have meant those lands open ta.entry and settlement as
opposed to "reserved” lands such as nationa parks and national forests™ The Nevada Revised

8 NRS533.503 reads:

1. The state engineer shall not issue:

(a) A permit to appropriate water for the purpose of watering livestock on public lands unless the applicant for the permit is
legally entitled to place the livestock on the public lands for which the permit is sought.

(b) A certificate of appropriation based upon a permit to appropriate water for the purpose of watering livestock on public lands
unless the person who makes satisfactory proof that the water has been beneficialy used is legally entitled to place on the land the
livestock which have been watered pursuant to the permit.

2. This section must not be construed to impair the vested right of any person to the use of water for the purpose of watering
livestock or to prevent any transfer of ownership of awater right for the purpose of watering livestock.

B Beginning with the Homestead Act in 1862 (Act of May 20, 1862, ch. 75, 12 Nev. Stat. 392), Congress shaped the nature of the "public
lands" in response to custom and practice of grazing especially in the west. See also Buford v. Houtz, 133 U.S. 320, 326-28 (1890) (use of the "public
lands' has grown out of implied license as a result of custom for the grazing of livestock); Desert Land Act (Act of March 3, 1877, ch. 107, 19 Nev.
Stat. 377) (effected a severance of al waters on the public domain, not aready appropriated, from the land itself, California Oregon Power Co. v.
Beaver Portland C. Co., 295 U.S. 142 (1934), and it allowed entry and settlement of 640 acres, later reduced by Congress to 320 acres in 1890);
Mining Law of 1872, 30 U.S.C.A. 88 22-39 (West 1995) (which severed minerals from the land while paramount title remained in the U.S,, Belk v.
Meagher, 104 U.S. 279, 283-84 (1881)); Unlawful Enclosures Act (Act of February 25, 1885, ch. 149, 23 Nev. Stat. 321 (1885), which prohibited
fencing the public domain that was used for grazing in common with others unless under a claim or color of title made or acquired in good faith).



Statutes define "public lands" in several places; NRS 321.655] a statute from the chapter on control
and sde of state lands, defines "public lands' as al Tands within the exterior boundaries of the
state, but it specificaly excludes those lands located within congressionally authorized nationd
parks, monuments, national forests, or wildlife refuges. Other definitions in the NRS at 321.5963
and 408.078 aso limit the meaning of "public lands' to Bureau of Land Management (BLM)
lands.

Another phrase has also been historically associated with western grazing lands.
The "public range" is defined in a specific grazing statute, to mean "dl lands
belonging to the United States and 1o the State of Nevada on which livestock are permitted to
graze, including lands set apart as national forests and lands reserved for other purposes.” NRS |
_5§§E.@5]1) (emphasis added). mlﬂg does not say "public range" to define the covered
[ands, Instead it refers to "public Tands,™ which as already mentioned above, is defined in other
placesto specifically exclude nationa forests and other "reserved" lands. This office, in an opinion
from May 1982, determined the legidature intended to retain the distinction between "public
range" and "public lands." There we said: "According to the common understanding of the word
'ranges’ it is ﬁlikely that in 1913 the Legidature intended 'public lands and ‘ranges to be
Synonymous."

As a matter of statutory construction the legidature is presumed to act with full
knowledge of existing statutes relating to the same subject when enacting a statute. City of Boulder
v. General Sales Drivers, @fl Nev. 117] 119, 694 P.2d 498, 500 (1985). The courts will construe a
statute so as to accomplish the Tegislature's purpose. NL Industries v. Eisenman Chemical Co., B8 ]

645 P.2d 976 (1982).

Review of the legidative history of m makes it clear the legidature
intendedépe statute to apply to the BLM and nof the United States Forest Service (Forest

Service).= The impetus behind the legidature's amendment to S.B. 96 (which had been prefiled by
the Department of Conservation and Natura Resources in a completedy different form)_was
Department of Interior's adoption of Rangeland Reform and its final rule on August 21, 1995 In
particular, the legidature objected to language in the fina rule (43 C.F.R. § 4120.3-9) (1995)
which seemed to initiate a new policy to acquire stockwater rights solely in its name. But nothing
in thefinal rule and the accompanying commentary supports the conclusion that the BLM has been

Prior to passage of the Desert Land Act in 1877, Congress passed several other acts governing mining, homestead, and preemption in an
effort to aid settlersin the west to settle and develop "arid lands." California Oregon Power Co., at 729. Finaly, it appears that the context in which
the words are used is important in defining their application. The United States Supreme Court has said "[w]e also reject the assertion that the phrase
'public lands," in and of itself, has a precise meaning, without reference to a definitional section or its context in a statute.” Amoco Production Co. v.
Village of Gambell, 480 U.S. 531, 549, n.15 (1987).

2 Op. Nev. Att'y Gen. No. 82-9 (May 25, 1982) Public Lands; Wild Horses, Burros; Jurisdiction. (The opinion discussed the state's jurisdiction
under the Wild Free-Roaming Horses and Burro Act, 16 U.S.C. § § 1331-1340); Pub.L. 92-195, December 15, 1971.

2 Early in the session Chairman Dean Rhoads, Senate Natural Resources Committee, commented that he understood the Forest Service had
applied for 90 water rights in Ruby Valley for recreation purposes. Mike Turnipseed, State Engineer, said in response that actually it was the U.S.
Fish and Wildlife Service that applied for the mentioned rights. (Minutes of February 22, 1995, hearing on S.B. 96 before the Senate Committee on
Natural Resources at 4). Further mention of the Forest Service and its stockwater policy was made on June 27, 1995, when a comment was received
by the Assembly Government Affairs Committee which reminded everyone that there had been no discussion about how S.B. 96 affects the Forest
Service. (Minutes of June 27, 1995, hearing on S.B. 96 before the Assembly Committee on Government Affairs at 17.) The legislative history for
June 27, 1995, does not disclose any discussion by committee members of the comment about the Forest Service nor does the legidative history for
any other committee hearing on S.B. 96 disclose any indication that the Forest Service was considered to be covered by the bill should it apply for
stockwater rights to the state engineer.

z Excerpts from BLM regulations as published in the Federal Register, February 22, 1995, 43 C.F.R. § 4120.3-9:

Any right acquired on or after August 21, 1995, to use water on public land for the purpose of livestock watering on public land
shall be acquired, perfected, maintained and administered under the substantive and procedural laws of the State within which such
land is located. To the extent alowed by the law of the State within which the land is located, any such water right shall be
acquired, perfected, maintained and administered in the name of the United States.



directed to acquire stockwater rights as part of a new policy that might exclude local operators. On
the contrary, the commentary to the final rule states that no change is intended by the rule since it
merely makes BLM practice consistent with the current Forest Service practice and with BLM
policy on asserting water rights for livestock grazing prior to changes made in the early 1980s. 60
Fed. Reg. 35, 9897 (1995). Therule smply directs the BLM to comply with state law.

Nevertheless, the testimony before the legidature demonstrated the strong belief of
many that the BLM had been directed to acquire stockwater rights as part of a new assault upon
Nevadaswater. In testimony before the Assembly Committee on Government Affairs on June 27,
1995, Senator Dean Rhoads, chairman of the Senate Natural Resources Committee, explained that
Interior Secretary Babbitt's range land reform required federa ownership of stockwatering rights,
which contravened Nevada law. He went on to characterize current Nevada law to allow for three
ways to obtain permits for water for livestock grazing: "Number one, in the name of the permittee;
number two, the permittee and the BLM (Bureau of Land Management); and number three, if t
federal government shows beneficial use, they can get a water right for livestock grazing."
Senator Rhoads' testimony mirrored that of many others throughout the legidative session by
expressing his displeasure over Secretary Babbitt's final rule promulgated in BLM regulations. It
is fair to say that the testimony heard by both committees to consider S.B. 96 concentrated on the
BLM asthe federal agency Nevada must test to see who "legally own[s] and control[s] water in the
State of Nevada." Based on the foregoing we believe the legidature deliberately used the term
"public land" to exclude federal reserved lands in national forests from the operation of the statute.

CONCLUSION TO QUESTION ONE

ERg 5§§.5§g§|applies only to BLM lands, as those lands are commonly thought to
be "public lands™ as opposed to "reserved” lands and "public ranges” that are administered by the

Forest Service and the Nationa Park Service, or other reserved lands which have been withdrawn
by Congress from public entry such as military reservations, Indian reservations, wildlife refuges,
or state lands.

QUESTION TWO
What do the phrases from 1(a) and (b), "legaly entitled to place the

livestock on the public lands for which the permit 1S sought” and "legally entitled to place on the
land the livestock which have been watered pursuant to the permit" mean and is the BLM a
qualified applicant?

ANALYSIS

Since 1935 ranchers and livestock operators have been able to secure grazing
permits and leases on public lands. The law required that "[p]reference be given in the issuance of
grazing permits to those . . . landowners engaged in the livestock business, bona fide occupants or
settlers, or owners of water or water rights, as may be necessary to permit the proper use of the
lands. . . ." Taylor Grazing Act, 43 U.S.C. 8§ 315b (1934). The Taylor Grazing Act was made
necessary because of the deteriorating condition of the_public lands as a result of indiscriminate
grazing and overgrazing by sheepmen and cattlemen= The act created grazing districts and
authorized the Secretary of Interior to issue grazing permits to qualified livestock operators for a

z Minutes of June 27, 1995, hearing on S.B. 96 before the Assembly Committee on Government Affairsat 2.

2 Preamble to the Taylor Grazing Act: "AN ACT [t]o stop injury to the public grazing lands by preventing overgrazing and soil deterioration, to
provide for their orderly use, improvement, and development, to stabilize the livestock industry dependent upon the public range, and for other
purposes.”



nominal fee. The widespread practice of indiscriminate grazing was intended to end under the
auspices of the act. Before alivestock operator could put livestock on the public lands, a permit or
lease was needed; and in order to get a permit or lease, the applicant had to qualify with a
preference as a landowner or owner of water or water rights. Current regulations continue to
require that an applicant for a grazing permit own or control land or water base property. 43
C.F.R. 8 4100.0.5 (1995) (water base property means livestock water suitable for consumption by
livestock which is accessible and available to the authorized livestock when the public lands are
used for grazing).

The phrases "legdly entitled to place the livestock on the public lands for which the
permit is sought” and "legally entitled to place on the land the livestock which have been watered
pursuant to the permit" are not defined in nor are they sdlf-explanatory without
consideration of the legidative history. A daiute 1S ambiguous when it is capable of being
understood in two or more senses by a reasonably informed person. Polson v. Sate,
% 1047, 843 P.2d 825, 826 (1992). The quoted phrases may be understood to mean the
[andowner (BLM) is"legally entitled" to place livestock on the public lands simply by virtue of the
fact that it is the landowner and even though it does not have any interest in the cattle to be watered
under the permit. The phrases could also mean the applicant must have a lega right to place
livestock on the public lands as evidenced by a grazing permit from the BLM. If a grazing permit
from BLM is required to comply with the statute, then obviousy BLM would not fit within the
definition because, presumably, it would not issue a permit to itself in order to apply for
stockwater. Because we fedl these phrases are ambiguous as to whether BLM is included or
excluded from the operation of the statute, and whether some independent form of legal right must
be held by the applicant, the legidature's intent in enacting a statute is the factor which controls its
interpretation. 1d., at 1047 (citing Thompson v. District Court, 354, 683 P.2d 17, 19
(1984)).

Federal grazing regulations require a permit or lease before an operator can legdly
place livestock on the public lands; thus the phrase "legally entitled to place the livestock on the
public lands for which the permit is sought" means the person must have a grazing permit or lease
from BLM, or the applicant must place the cattle with permission of the permit holder or holders.

Throughout the legidative consideration of S.B. 96, testimony repeatedly noted
BLM does not own any cattle, yet the agency holds stockwatering rights for thousands of cattle and
sheep and continues to apply for them= In response to testimony that BLM in the past has
received certificates of appropriation for stockwatering, Senator James said he did not know the
federal government could file for the watering of livestock when it did not own any livestock, but
added that teﬁiny from those appearing before the committee had proven that beyond a
reasonable doubt.22

Senator Dean Rhoads, chairman of the Senate Natural Resources Committee, asked
Mike Turnipseed, State Engineer, why BLM would receive a stockwatering certificate if it does
not own the livestock for which the permit is sought. Mr. Turnipseed answered that the
determination to grant certificates of appropriation to BLM was a result of the Nevada Supreme

% Minutes of March 15, 1995, hearing on S.B. 96 before the Senate Natural Resources Committee at 11-14. As of November of 1996, 92
stockwater applications in the name of BLM alone were pending a decision from the State Engineer. The earliest of these applications dates to
December 1978. These 92 applications were for the stated purpose of watering 35,272 head of cattle; 39,250 sheep; 1,773 wild horses, as well as
15,916 deer/antelope and 50 burros, miscellaneous birds, and water for human recreational use. BLM's acquisition of these rights and other
stockwater permits already in its name are for use by ranchers and operators who obtain grazing permits from the BLM.

% Minutes of March 15, 1995, hearing on S.B. 96 before the Senate Natural Resources Committee at 13; comments by Senator James: "[I]t'sa
given that the federal government does not own the livestock, somebody else is grazing it on its land by permit, and the question you are raising is
whether or not . . . [BLM would retaliate if they can't have water rights] because now the way it is with their proposed rangeland reform, they're
agreeing that they only get to do it [acquire water rights for stockwatering] as much as state law alows."



Court's decision in Sate v. Sate Engineer, _!;!gmg 766 P.2d 263 (1988), which led the State
Engineer to treat the federal government "as TairTy as any other appropriator.” Mr. Turnipseed also
commented that his policy in granting certificates and permits did not require the applicant to own
the cattle®" In comments later in the session before the Assembly Committee on Government
Affairs on June 27, 1995, Mr. Turnipseed said he has received hundreds of stockwater applications
for joint permitsin the name of BLM and the operator. Seeinfra; n.18.

Although the Code of Federal Regulations states BLM will acquire stockwater
rights in its name to the extent alowed by state law, testimony before both legidative committees
expressed the depth of feeling cattlemen, water purveyors, lawvmakers, and others had for the
perceived federal water rights policy to acquire water rights solely in the name of BLM. Senator
Rhoads felt that policy was contrary to Nevada water law and that Secretary Babbitt had b
informed at least three times of the three ways stockwatering rights could be obtained in Nevadak2
The legidative history convincingly demonstrates drafters of S.B. 96 considered the fact that BLM
does not own any livestock in Nevada yet could obtain stockwatering permits and certificated
water rights. Some lawmakers thought granting a stockwater permit by the State Engineer should
be contrary to Nevada I regardiess of other benefits from range improvements, or safeguards
attached to the water use2 The language of the statute was amended during the session to ensure
that onlyélv&etock operators or their lessees could secure permits and certificates from the State

Engineer™ The BLM is not a qualified applicant for stockwater permits under
because it does not own or lease livestock.

CONCLUSION TO QUESTION TWO

The phrase "legdlly entitled to place the livestock on the public lands for which the
permit is sought” means the applicant must have a grazing permit or lease from BLM under current
federa regulations which also require the applicant have base property or water-based property.
also directs the State Engineer to modify his current practice of allowing persons to
prove beneficial use under a stockwatering permit when the person does not own or lease the
livestock being watered. When considering stockwater applications the State Engineer should
obtain from the applicant for the stockwatering permit on public lands an affirmation or affidavit
that affirmatively indicates the applicant satisfies these conditions. The law now requires the
person attempting to prove beneficial use to prove lega entitlement to place livestock on public
lands which were watered under the permit. The BLM is not a qualified applicant for stockwater
permits under since it does not, itself, hold grazing permits or leases. To the extent
the State Engineer's practice was based on the Nevada Supreme Court's decision in Sate v. Sate
Engineer, S.B. 96 has changed the law; therefore, the State Engineer's practice should also change
to conform to the statute.

QUESTION THREE

21 Minutes of March 15, 1995, hearing on S.B. 96 before the Senate Natural Resources Committee at 14.
% See comments of Senator Rhoads: Minutes of June 27, 1995, hearing on S.B. 96 before the Assembly Committee on Government Affairsat 2.

% genator Rhoads and Director of the Department of Conservation and Natural Resources, Peter G. Morros, on June 12, 1995, engaged in a
colloquy about Mr. Morros's proposed amendment to S.B. 96 that would prohibit a person holding a water right on lands managed by a public agency
from denying access to that water to wildlife or to any livestock authorized to graze in the area. Senator Rhoads felt the proposed language |eft room
for the federal government to secure water under their name. Director Morros asked whether it made any difference as long as stock and wildlife
could not be prevented from watering at the source. The legidative record does not disclose Senator Rhoads reply.

% 3.B. 96 was originally abill introduced by the Department of Conservation and Natural Resources pre-filed in January 1995, that would have
codified the department's practice of granting stockwater rights under a three-way system, so that the right could be held alone or jointly by BLM and
the livestock operator. During the session it was proposed to amend the bill by allowing only "owners' of the livestock to be eligible for a
permit/certificate, but that language was dropped in favor of the languagein itsfinal form. Seeinfran.14



Under may the State Engineer issue permits for watering livestock on

the public lands to a public Tand management agency either solely in the agency's name or jointly
to the agency and the livestock owner? May the State Engineer issue stockwater permits to the
land management ienci either singly or jointly for applications filed prior to the effective date of

the amendment of NRS 533.503P
ANALYSIS

Because our answer to the question about the meaning of the phrase "legally
entitled to place the livestock on the public lands" excludes BLM as a permittee, joint applications
can no longer be accepted and joint permits cannot be issued. While the legidature stopped short
of requiring actual ownership of livestock as a prerequisite for issuing a stockwatering permit, they
did intend to requi @that the applicant for a permit solely in its name prove an actual interest in the
livestock industry.®== This requirement of an actual interest in livestock before a permit may be
issued clearly signals an intent to change the established practice of the State Engineer in granting
permits and certificates without regard to who owns the livestock.

Whether the State Engineer may issue permits jointly to the land management
agency and the Iivaock owner for those applications submitted after the effective date of the act is
more problematic.= When the bill was considered by the Assembly Committee for Government
Affarstoward the end of the session, one other amendment was made, which at first blush appears
to approve of joint filings.

On June 27, 1995, the Government Affairs Committee approved a motion to amend
SB 96 byﬁserti ng the words "or joint holders" immediately after the word "holder” in
4 5(1).* There was only a short discussion of the meaning and purpose of the amendment,
en this brief legidative history does not ater the legidlative intent expressed in
and its requirement that the applicant must have an actua interest in the livestock to be
watered.

3 The Senate Natural Resources Committee considered an amendment authored by the lobbyist for Sierra Pacific Power Company (he was
recruited from the audience during the June 9, 1995, hearing and asked to look at a possible amendment along with Senators James and Adler. He
reported back to the committee on June 12, 1995.) which stated the State Engineer may not issue a permit or a certificate "unless the person applying
for the permit . . . certificate. . . isthe owner of the livestock to be watered . . . ." Two days later on June 14, 1995, following a proposal by the State
Engineer to amend S.B. 96 with amandatory 2-tiered scheme, Chairman Rhoads stated the State Engineer's proposal had merit, but quickly asked for
amotion to amend S.B. 96 with new language provided by Legidative Counsd Brenda Erdoes which replaced the words "owner of the" with the
words "person legally entitled to place on the land," the words used in the bill as finally approved by both houses of the legidature. The committee
voted to amend S.B. 96 in the fashion Chairman Rhoads asked for and the bill passed out of committee on June 14, 1995, practically in itsfinal form.

%2 Asof early June 1996, only three applications by BLM (one solely in BLM's name and two jointly with the livestock operator) for permits to
appropriate underground water for stockwatering had been filed in the State Engineer's office since S.B. 96 becamelaw on Jduly 5, 1995.

3 Minutes of June 27, 1995, hearing on S.B. 96 before the Assembly Committee on Government Affairs at 17; motion by Assemblyman Bennett
to add the words "or joint holders" in lines 18 and 21 of S.B. 96. Language finally approved by the legislature amending NRS 533.425 dropped the
word "joint."

NRS 533.425(1):

Except as otherwise provided in NRS 533.503, as soon as practicable after satisfactory proof has been made to the state engineer that any
application to appropriate water or any application for permission to change the place of diversion, manner or place of use of water already
appropriated has been perfected in accordance with the provisions of this chapter, the state engineer shal issue to the holder or holders of
the permit a certificate setting forth:

(a) The name and post office address of each holder of the permit. [Emphasis added.]

This language "or holders' finally approved by the legislature is dightly different from Assemblyman Bennett's proposal to add "or joint
holders."

3 Assemblyman Bennett made a motion to include the words "or joint holders' in the bill as away of "resolving the question” of whether S.B. 96
discriminated against the federal government and the state.  The motion carried after the committee heard from Mike Turnipseed regarding the



In order to harmonize the language of the two amendments and give effect to the
legidative intent without negating one amendment, the amendment alowing for the plura
"holders’ of a certificate must be read in light of the earlier amendment which requires every
applicant, even for a permit to appropriate stockwater, to have alega right to place livestock on the
land, i.e., the applicant must have an actual interest in the livestock. Allianz Ins. Co. v. Gagnon,
993, 860 P.2d 720, 723 (1993) (whenever possible the court will interpret arule or
Stafute 1n harmony with other rules and statutes); see First American Title Co. of Nevada v. Sate,

806, 543 P.2d 1344, 1345 (1975). The amendment to merely makes it
clear thal more than one applicant with an actual interest in the livestock may be named on the
certificate of appropriation. This interpretation is made more certain because begins

with the words "[€]xcept as otherwise provided in NRS 533.503]" a clear indicafion that the intent
asexpressed in NRS 533.503|prevails.

While the State Engineer may issue a certificate to appropriate stockwater on public
lands to the holder or holders of the permit, each applicant attempting to prove beneficial use must
show alegal right to place livestock on the public land. We believe this means BLM must show an
interest in the livestock in order to receive either a permit or a certificate for both applications and

proof of beneficial use filed after the enactment of S.B. 96.

The answer to the second question, whether the State Engineer may act upon
applications that were pending prior to the effective date of the act, concerns the retroactive
application of the enacted statute, We must also consider whether these prior
applications represent a protected interest 1n water rights which may not be divested unless the
protections of the Fourteenth Amendment are afforded to the holder of those interests. Town of
Eureka v. Sate Engineer, 167, 826 P.2d 948, 950 (1992); citing Ettor v. Tacoma,
228 U.S. 148, 155-56 (1913); Public Emp. Ret. v. Washoe Co., P6 Nev. 718] 721-23, 615 P.2d 972,
974 (1980). If the applications are not protected interests, the State Engineer must apply the law as
amended by S.B. 96 to existing applications for permits to appropriate water for stockwatering.

A. Retroactive Application of E R§ 5§§5§§ |

The Nevada Supreme Court recently considered a case involving the retroactive
application of ” a water rights statute governing forfeiture of vested rights after five
years of nonuse. Town of Eureka v. State Engineer, Egg Nev. 1?3] 826 P.2d 948 (1992). The court
upheld the statute's constitutionality and its retroactive application. In considering the retroactive
application of the statute the court said:

The constitutionaity of 1) depends on a balance between vested property

rights and the police power of the Stafe. Water rights are subject to regulation under the
police power as is necessary for the genera welfare. Asthe owner of all water in Nevada,

the State has the right to prescribe how water may be used. . . . Therefore, absent clear
legidative intent to make a statute retroactive, this court will interpret it as having only a
prospective effect.

Vested water rights are those already established either through diversion and beneficial
use or through a state permit. A water right "is regarded and protected as real property."”
Carson City v. Estate of Lompa, 542 (1972). This court has, however,
upheld retroactive statutes under due process anaysis when the legidative action is a
permissible exercise of police power.

proposal. He stated that the proposed amendment would solve his problem with regard to existing co-ownerships of water rights but not other
problems he saw with the bill.



Town of Eureka at 167; see also Cadtillo v. Sate, | 542, 874 P.2d 1252, 1256 (1994)
(citations omitted).

F has no language to indicate whether the legislature intended to apply
the statute retroactively to pending applications, and a careful review of the legidative history does

not reved that this issue was specifically considered by the legidature; therefore, legidative silence
means the law may only be applied prospectively. Town of Eureka at 167.

Legidative history contains no discussion regarding retroactivity of S.B. 96, even
though the State Engineer told the Senate Natural Resources Committee on March 15, 1995, there
were hundreds of %Jplications for stockwatering permits pending in the name of BLM and the
livestock operator.®= We concl ude may only be applied prospectively. A crucia
issue still to be determined is whether the pending applications disclosed by Mr. Turnipseed in
committee are subject to statutory or constitutional protections to prevent application of the
provisions under S.B. 96. If not, the State Engineer must apply the new law in processing these
applications.

B. Application to Appropriate Stockwater is not Entitled to Statutory or
Constitutional Protections

Merely filing an application does not create a protectible property interest. Board
of Regents of Sate Colleges v. Roth, 408 U.S. 564 (1972). The legidature is free to change
procedures and requirements under which the State Engineer must consider applications for a
permit to appropriate the state's groundwater. Nev. Const. art. 4, 8 T} Gibson v. Mason,
(1869) (legidative power vested in the state legidature 1s unlimited except by federa constitution
and such restrictions as are expressy placed on it by the state congtitution). As discussed below
there are no congtitutional restrictions or statutory prohi bltl.i which make the statutory
application process under chapter 533 a protected property interest.

The Nevada Supreme Court in 1994 decided a case in which they affirmed that
granting a building permit was discretionary by the county; therefore, the applicant had no
entitlement to a constitutionally protected property interest before the permit issued. Boulder City
v. Cinnamon Hills Assoc., 871 P.2d 320 (1994). The court noted that if the city
council had any discretion 1n granting or denying the permit application, there could be no
entitlement and no constitutionally protected interest. 1d. at 246.

We believe the application procedures for a permit to appropriate the state's water,

found in F give enough discretion to the State Engineer to prevent a finding that they
create a protected property interest on behalf of the applicant. At the application stage the

% Mike Turnipseed, the State Engineer, in answer to a question from Chairman Rhoads about "how many stockwatering permits he has issued, of
late, only in the name of the BLM," stated: "prior to 1980, there aren't very many stock watering applications at all, now we areup into . . . in permit
stage or application stage, we have several hundred more, both in the name of the BLM, [and] in the name of the operator . . . ." Minutes of March 15,
1995, hearing on S.B. 96 before the Natural Resources Committee at 15. As of November 1996 there remain only 19 joint applications between the
BLM and a private entity waiting for a determination from the State Engineer. These applications represent water for 8,691 cattle, 1,000 sheep, 250
wild horses, and 1,160 deer and antelope.

% In al of the western states (except Colorado, Wyoming, Nebraska, and Idaho which have congtitutional amendments prohibiting denia of

the right to appropriate water) in which appropriation of water isimposed by statute, no person has an unqualified right to appropriate water. It isthe
appropriator's privilege to apply to the state authorities for a permit to make the appropriation and it will be granted only if certain conditions and
prerequisites are met. W. Hutchins, Water Right Laws in the Nineteen Western States, Volume |, page 400-403 (1971).

An applicant for a water right has a right to have his application considered and acted upon by the authorities, but unless and until those
requirements are met the applicant obtains no property right or any other right against the state. Hutchins at 330; citing East Bay Municipal Utility
Digt. v. Sate Dept. of Public Works, 35 P.2d 1027 (Cdl. 1934).

See also Tanner v. Bacon, 136 P.2d 957 (Utah, 1943) The Utah Supreme Court rejected a contention that under the doctrine of priorities,
every person who makes an application to appropriate unappropriated water of Utah has an unqualified right to have his application approved.



applicant has not acquired an interest in the water such that due process protections must attach.
Subsection (3) of IN RS 533.370] and [NRS 533.371] each require the State Engineer to determine
whether existing rights would be affected 1T the application were granted, and the State Engineer is
mandated to consider the public interest, and whether there is available water to be appropriated.
All of these determinations require the State Engineer to exercise discretion in evauating an
application. A mere application cannot create any entitlement to a benefit under this legidative
procedure.

they are considered property rights under Nevada law. Application of Fillipini, {66 Nev. 14, 22,
202 P.2d 535, 537 (1949) (a water right "is regarded and protected as red property™). The State
Engineer may apply the amendments from S.B. 96 to the pending applications. We do not believe
the amendments to may be applied to permits dready issued in the name of BLM
and a livestock operator or soldly in the name of BLM simply to divest BLM of its permit or
certificate since there is no "clear legidative intent to make the statute apply retroactively.” Town
of Eureka at 167.

In applying the new law, only vested rights are protected from its ﬁ ilicati on since

Our Supreme Court has held that regjection of an application for a water permit may
be challenged as an abuse of discretion based on lack of substantial evidence to support the State
Engineer's decision. The court also said that the State Engineer has a duty to resolve all crucia
issues before him, giving due deference to basic notions of fairness and due process. Revert v.
Ray, 787, 603 P.2d 262, 265 (1979). The Revert court was merely ensuring that the
applicant recaives the procedural consideration required by statute (see 2)), but did
not hold or imply that the applicant has a property interest in the application process.

CONCLUSION TO QUESTION THREE

We have concluded that the State Engineer may not issue permitsto BLM unless it
has an actud interest in the livestock to be watered. This prohibition applies whether the
application is made jointly with the operator or is solely in the name of BLM. The State Engineer
may apply as amended by S.B. 96, to those applications for stockwatering permits
that were pending prior to the effective date of S.B. 96.

QUESTION FOUR

Can the State Engi approve change applications for permits aready granted to
public land management agencies™ Can the State Engineer approve change applications under a
certificate of appropriation aready granted to a public land management agency?

ANALYSIS

The State Engineer may continue to act on a change application made by BLM,
whether singly or jointly, based on permits or certificates existing on the effective date of S.B. 96.
Thisis appropriate simply becau as amended by S.B. 96, does not forbid it and the
legidative history does not indicaie the Tegidature intended to make this change. The State
Engineer's interpretation of the stockwatering laws and practice of granting stockwatering rights to
BLM even though it does not own any livestock, was made known during the hearings on S.B. 96,
and as a result the legislature changed the law and corresponding practice regarding granting

5" An applicant holding a permit or certificate of appropriation can apply to the State Engineer for three types of changes to his water right under
NRS 533.040. They are: (1) changein the place of diversion, (2) change the manner of use, and (3) changein the place of use. These changes may be
performed simultaneously or in combination. The State Engineer rules on change applications based on severd criteriaincluding whether the changes
would impair existing rights and whether the changes are in the public interest. NRS 533.370 (3).



Serra Pac. Power v. Department of Taxation, P6 Nev. 295] 298, 607 P.2d 1147,
where legidature had ample opportunity to amend statute 1T 1T disagreed with the agency's
interpretation and did not do so, court will not legidate the change).

stockwater permits. The legidature did not alter the law riardini change applications.

CONCLUSION TO QUESTION FOUR

The State Engineer may continue to act on a change application made by BLM,
whether singly or jointly, based on permits or certificates existing on the effective date of S.B. 96.

QUESTION FIVE
Does subsection (1)(b) of as amended by S.B. 96, apply only to new

stockwater permits issued after the effective date of S.B. 96 or does it apply to existing permits at
the time of the effective date of S.B. 96?

ANALYSIS

Our answer to the second question concerning applicability of _\IR_Sr 5%?_;(56§|
subsection (1)(b) to existing stockwater permits is somewhat different because the Tegidaiive

amendment literally applies to one who possesses a stockwatering permit at the time the act
became effective. Act of July 5, 1995, ch. 652, 1995 Nev. Stat. 2522. As has already been pointed
out earlier in this opinion, a permit holder enjoys a property right which cannot be divested without
due process or unless the legidative action is a permissible exercise of the police power. Town of
Eureka at 167.

Police Power on the Public Lands

State and federal courts have upd regulations governing grazing and water on the
public range since the early part of this century. Bl \With passage of the Taylor Grazing Act in 1934
and subsequent formation of grazing districts overseen by a federa land management agency, the
legidature's police power on the public range ceased to extend to determinatis of grazing rights
but till extended to determinations of water rights including stockwateri ng. Ansolabehere v.

Laborde, 107, 310 P.2d 842, 849 (1957).

Long ago the United States Supreme Court declared, "the states may prescribe
police regulations applicable to public land areas, so long as the regulations are not arbitrary or
inconsistent with applicable congressiona enactments.” McKelvey v. United Sates, 260 U.S. 353
(1922). The Nevada Supreme Court has declared that the state's water law is supreme on the
public lands and water rights are subject to regulation under the police power as is necessary for
the generd welfare. Town of Eureka at 167. The court in Town of Eureka declared that
determination of how the state's water may be used is subject to the plenary power of the
legidature. Id. Whether subsection (1)(b) oappliesto existing permittees including
BLM depends on whether the statute is a valid exercise of the police power.

The 1925 Nevada Stockwatering Act was held to be superseded by the Taylor
Grazing Act by the Nevada Supreme Court, but the ownership of livestock was acknowledged to

% For a description and analysis of the casdlaw regarding the police power of the legislature governing grazing prior to passage of the Taylor
Grazing Act in 1934, 48 Stat. 1269; 43 U.S.C. § 315, see In Re Calvo, 50 Nev. 125, 132-37, 253 P. 671, 675 (1927).

% The functions of the Grazing Service created by the Taylor Grazing Act were reorganized under the control of BLM in 1946. Reorg. Plan No. 3
of 1946, reprinted in 5 U.S.C.A. §8 133y-16, and 69 Stat. 1100.



have aways been coupled with the grant of a stockwatering right. Ansolabehere at 102. Prior to
the Taylor Grazing Act, proof of beneficial use under stockwatering applications could be made by
showing the applicant's livestock were watered at his troughs and tanks. Ansolabehere at 103 n.3.
It is not clear from the legidative history how the current practice by the State Engineer of granting
stockwatering permits to nonowners or lessees came to pass, but it appears from caselaw there is
an historical connection between livestock ownership and stockwatering rights.

Recent determinations of the contours of the police power by the supreme court do
not illuminate any distinct boundaries, nor is it a subject capable of precise definition. Koscot v.
Interplanetary, Inc. 456, 530 P.2d 108, 112 (1974) (legidature free to enact any law
not clearly prohibited by constitutions). Every discussion of a challenged statute by the supreme
court begins with the admonition that al legidative enactments, "are presumed to be valid until the
contrary is clearly established.” Sate v. Digtrict Court, [LO1 Nev. 658] 660, 708 P.2d 1022, 1024
(1985). One who attacks the constitutiona vaidity of a statute bears "the burden of maki ni aclear

showing that the statute is unconstitutional.” Id. at 660 citing List v. Whistler, P9 Nev. 133) 137-
38, 660 P.2d 104, 106 (1983). Existence of facts that would support the legidative judgment are
presumed. Allen v. Sate Pub. Emp. Ret. Bd.,, 134, 676 P.2d 792, 795 (1984) citing
Vialev. Foley, |Z§ Nev. 14% 155, 350 P.2d 721, 060). If a statute is enacted pursuant to the
police power, it1s presumed that the legidature intended to promote the public welfare. Id. at 722.

The Nevada Supreme Court's threshold standard for the constitutionality of a statute
being challenged beyond the state's police power is afollows:

The authority to provide for hedth, safety and welfare of the citizen is inherent in the
police power of the State without any express statutory or constitutional provison. EXx

Parte Boyce, 75 P. 1 (1904). Although the police power cannot justify the

enactment of unreasonable, unjust or oppressive laws, it may legitimately be exercised for
the purpose of preserving, conserving and improving the public health, safety, morals and
genera welfare, Ormsby County v. Kearny, 142 P. 803 (1914). In exercising
its police powers, the legidature may, where public interest demands, define and declare
public offenses, although the effect is to restrict or regulate the use and enjoyment of

private property. Satev. Park, 178 P. 389 (1919).

Sate v. Didtrict Court, * 663, 708 P.2d 1022, 1025 (1985) (requiring motorcyclists to
wear proive headgear 1s within police power since it is rationaly related to a legitimate state

purpose). = The court in Viale, quoted with approval from the United States Supreme Court in
Rast v. Van Deman & Lewis Co., 240 U.S. 342 (1916) describing the legidature's power to enact
laws:

[L]egidation is not arbitrary, if any state of facts reasonably can be conceived that would
sustain it, and the existence of that state of facts at the time the law was enacted must be
assumed. . .. It makes no difference that the facts may be disputed or their effect opposed
by argument and opinion of serious strength. It is not within the competency of the courts
to arbitrate in such contrariety . . .. It isthe duty and function of the legidature to discern

0 Other cases in which the police power of the state has been challenged include: SIS v. Surman, 103 Nev. 366, 741 P.2d 1357 (1987) (statute
which atered timing of payment of compensation due for a permanent partiad disability upheld); Sate of Nevada v. Glusman, 98 Nev. 412, 423-25,
651 P.2d 639, 647 (1982) (held that statute requiring nongaming business, which shares premises with gaming establishment, to submit to a suitability
determination by Gaming Control Board is reasonable exercise of state's police power; court struck down that part of same statute which assessed
costs of the suitability study to the applicant, to be an invalid and excessive use of the police power); Koscot v. Interplanetary, Inc. v. Draney, 90 Nev.
450, 530 P.2d 108 (1974) (court upheld statute which declared contracts to participate in a pyramidal scheme to be against the public policy—that is,
to prevent fraud against the public); Recent Attorney General opinions have also construed the legislative police power: Op. Nev. Att'y. Gen. No. 93
26 (December 1, 1993) (dairy statutes are within the ambit of the police power as they are based in the hedlth and welfare of its citizens); Op. Nev.
Att'y. Gen. No. 85-7 (June21, 1985) (legislature has power to make criminal, certain acts done by state's licensees irrepective of knowledge or
ignorance on their part that their actions are criminal); and Op. Nev. Att'y. Gen. No. 82-15 (June 25, 1982) (legislature may reasonably exercise police
powers to regulate the right of citizens to carry or possess certain types of weapons).



and correct evils, and by evils we do not mean some definite injury but obstacles to a
greater public welfare.

Viale at 155. The Viale court upheld the validity of alegidative prohibition on outdoor advertising
of hotel and motdl rates.

Although it is not possible to precisely anaogize the casdaw to the question
presented and even though no case we have found is on point, some useful generalizations are
obtained from the above-quoted law. The statute is rationaly related to a legitimate state
interest—the protection and promotion of the livestock industry. The law is clear and the
legidature is free to make any law within its police power to govern alocation of water and
procedures to appropriate that water. The courts will assume the statute is constitutional based on
facts supporting and enhancing the public welfare. Only if the contrary can be shown to
subsequent |egidatures can this law be changed.

CONCLUSION TO QUESTION FIVE

Because the police power of the legidature is plenary and the threshold for finding
a statute to be in violation of the police power is so high, then, regardiess of whether there is some
guestion that the legislature acted improvidently, it is our view that subsection (1)(b) must be
applied to permits which were issued even prior to the effective date of the act. The language in
clearly applies to any applicant with a permit who seeks to prove beneficia use for
stockwater and it does not discriminate between existing or future applicants for a certificate.

QUESTION SIX
Does S.B. 96 create a statutory or congtitutional conflict with I;ZR‘SF 5%23 g 55 and the
Nevada Supreme Court's decision in Sate v. State Engineer, 104 Nev. /09) (1988)7?

Does S.B. 96 create an issue of fairness that could affect the Staie ng| neer's implementation of the
law?

ANALYSIS

Sate v. Sate Engineer stands for the proposition that the federal government "is
entitled to equa treatment under state water law," but the court's use of the words "equa
treatment” under state water law did not rest on constitutional grounds. It was smply a reference
to the definition of "person” in the state statute. Id. at 717. The court also noted that even though
the United States owns no livestock and does not own wildlife, it owns land and may appropriate
water for application to beneficial uses on its land, including livestock watering. Id. at 718. The
court rejected the district court's decision which held that because the federal government does not
own any livestock it could not put the water to beneficial use. The supreme court rejected that
argument and instead noted that livestock watering and wildlife watering are both recognized as
beneficia uses under Nevada law, but did not discuss how a nonowner of livestock could put the
water to beneficia use.

When S.B. 96 was enacted into law on July 5, 1995, the legidature intended to
overrule the supreme court's decision in Sate v. State Engineer, to the extent that the court held the
United States could appropriate water for livestock watering. Nev. [Const. art. 4, 8 1} Gibson v.
Mason, 5 Nev. 283](1869) (legislative power is vested in the state TegiSaiure and Is unllmlted
except by Tederd constitution and restrictions in the state constitution); Castillo v. Sate, [1
@ 542, 874 P.2d 1252, 1256 (1994) (legidative enactments responding to judicial interpr NS

a statute are amendments which act prospectively absent legidative intent); Matter of Estate of
Miller, 9, 888 P.2d 433, 437 (1995) (in amending a statute, the legidature effectively
overruled that part of the decision which had been consistent with the statute at the time the court




first interpreted it; that part of the decision overruled by the legidature then is no longer good law);
see also Jensen v. Reno Central Trades and Labor Council, p8 Nev. 269] 282-283, 229 P.2d 908,
914 (1951). The balance of the opinion regarding appropriaiion of water for wildlife and other
purposesis still good law and not affected by enactment of S.B. 96.

SB. 96 specificaly addresses the right of a "person” without any interest in
livestock to put stockwater to beneficial use and therefore overrules Sate v. Sate Engineer, to a
limited extent. The definition of "person” was not affected. S.B. 96 overrules the decision only to
the extent which states that because the United States government was a "person” under
@thae was no reason to forbid the federal government from holding livestock watering
permits and certificates. Under S.B. 96 there is areason now, and the reason is that the legidature
has changed the State Engineer's practice and now forbids granting stockwatering permits to
anyone without an interest in livestock. S.B. 96 did not forbid the federal government (BLM) from
holding stockwater rights, it merely requires BLM to have an actud interest in the livestock to be
watered. The legidature did not change the definition of "person” in _\IR(§ 5??@1@] but it did
require that "person” to have an actual interest in livestock before a stockwater permit can be
granted. There is no statutory or constitutional conflict between the decision in Sate v. Sate
Engineer and S.B. 96. We also cannot find any legal impediment to the law based solely on an
issue of fairness. (But see infra., n.28, for an analysis of the related issue of the treatment by the
federd courts of discriminatory state laws).

United States Supreme Court caselaw indicates there is no dispute the federa
government may acquire water rights in its proprietary capacity and when doing so must be treated
the same as any other appropriator.= It is arguable that S.B. 96 treats the federal government just
as any other appropriator. The hill's language does not single out the federal government nor
prohibit it from applying for stockwater permitﬁits language allows anyone with an interest in
livestock to appropriate water for stockwatering.== Yet it is clear from the legidative history that
this bill was an effort to prevent what the legidators and other@oerceived as agrab for Nevadas
waters and they perceived the fina rule on grazing to be a grab.™ Even though the legislature was
displeased with Interior's fina rule, the legidative history is replete with comments about
perceived fairness to the federal government, but the intended effect of the bill was to pr@i bit
BLM from receiving any more stockwatering rights unless it acquired an interest in livestock.

SB. 96 must also be anayzed in light of constitutional doctrines to determine
whether it suffers from any constitutional infirmity which could result in a declaration of invalidity
by the courts.

4 In Kleppe v. New Mexico, 426 U.S. 539 (1976) the Supreme Court stated: "Congress exercises the powers both of a proprietor and of a
legidature over the public domain." Later in U.S v. New Mexico, 438 U.S. 696, 702 (1978) the court noted that Congress intended the U.S. would
"acquire water in the same manner as any other public or private appropriator,” (when seeking to fulfill secondary usesfor federally reserved lands).

“2 In an effort to clarify the intent of S.B. 96, Chairwoman Lambert asked Mike Turnipseed to testify again at the close of the last Assembly
Committee on Government Affairs meeting on June 27, 1995, about the committee's vote to amend S.B. 96 to adlow "joint holders" of livestock
watering permits. Minutes of June 27, 1995 hearing on S.B. 96 before the Assembly Committee on Government Affairsat 18. Mr. Turnipseed stated
to the committee that if he understood Assemblyman Ernaut's comments correctly, the State Engineer could issue a stockwatering permit to BLM, the
livestock operator, or the Division of State Lands, as long as the applicant was legally entitled to place livestock on the public lands. Assemblyman
Ernaut then commented he felt Mr. Turnipseed correctly described what the language of S.B. 96 provided for.

4 Seen.20.

“ Director Peter Morros commented in answer to a question from Assemblywoman DeBraga about BLM's qualifications under S.B. 96: "How do
you discriminate against the federal government and defend that in court?' He suggested one answer in a scenario in which (following passage of S.B.
96) BLM goes to Congress and asks them to create a federally reserved water right on the public lands. Minutes of June 27, 1995, hearing on S.B. 96
before the Assembly Committee on Government Affairsat 10. Implied in this answer, and something everyone in attendance no doubt understood, is
the drastic nature of anew federally created reserved water right on the public domain and its effect on the state's water law.



A. SB. 96 Does Not Conflict With Federal Law Nor is it Contrary to
Congressional Purposes or Objectives

The Department of Interior's fina rule states "any [stockwatering] right acquired on
or after August 21, 1995 . . . shall be acquired, perfected, and maintained . . . in the name of the
United States." Seen.5. Congtitutiona law requires state law to give way to federal law whenever
there is a conflict or when they are so inconsistent that an individual cannot obey both. Interior's
final rule on acquisition of stockwatering rights may be in conflict with S.B. 96's prohibition
against granting a stockwater right to anyone without an interest in the livestock that are to be
watered under the permit. The conflict arises ssmply because BLM does not own any interest in
livestock for which they may seek awater right. This section analyzes the apparent conflict under
appropriate constitutional doctrines.

The United States Constitution gives plenary authority to Congress to make al
necessary rulesfor all property belonging to the United States. U.S. Const. art. 1V, 8 3, cl. 2. This
does not mean the state's jurisdiction stops at the boundary of federa land. The Supreme Court has
made it clear the states are free to enforce their criminal and civil laws on federa lands as long as
they do not conflict with federa law. Kleppe v. New Mexico. However, when Congress enacts
laws pertaining to federa lands, inconsistent or conflicting state laws are necessarily overridden by
operation of the Supremacy Clause. Id.

Congress has authority under the Supremacy Clause to preempt state law. U.S.
Congt. art. VI, cl. 2. Congress can specifically preempt state law by stating its intention to do soin
its enactment, or the courts may find preemption implied in congressional enactments in one of
two ways. California Coastal Com'n v. Granite Rock Co., 480 U.S. 572, 581 (1987). Firg, to the
extent state law actually conflicts with federa law, that is, when it is impossible to comply with
both state and federa law; and secondly, where state law stands as an obstacle in accomplishing
the full purposes and objectives of Congress, then state law is preempted. Id. at 581; citing-Hines
v. Davidowitz, 312 U.S. 52 (1941); Slkwood v. Kerr-McGee Corp., 464 U.S. 238, (1984).= This
opinion analyzes the issuein light of the

“ We believe there is another issue which serioudly implicates the vitality of S.B. 96, although it isnot likely to result in invalidation of the law on
congtitutional grounds. A federal court could decide that the law is hostile or discriminatory toward an articulated federal interest; however, afinding
that SB. 96 is discriminatory would not result in S.B. 96 being declared invalid. The caselaw which developed this method of dealing with hostile
state laws did not invalidate the state law, rather it lead to the creation of "federal common law," or "interstitial federal law." U.S v. Little Lake Misere
Land Company, Inc., 412 U.S. 580, 93 S.Ct. (1973) (it isabasic responsibility of federal courtsto judicially legidate rules which may be necessary to
effectuate the statutory patterns of Congress). Regardless of what it iscalled, it isjudge-made law and does not result in invalidation of the competing
state rule, in fact, it may lead to adoption of the state law as the controlling law. Id. at 595. When faced with ahostile or discriminatory state law, the
federal courts engage in an exercise based on choice of law principles. Courts do not invaidate or declare state law unconstitutional based solely on
its discriminatory effect on an articulated federal interest. 1d. The courts have merely declared the state law to be displaced and inapplicable to the
federa issue or they have fashioned their own rule of law. Southwest Diversified, Inc. v. City of Brishane, 652 F. Supp. 788 (N.D. Cal. 1986)
("Federal common law may be created where 'a federa rule of decision is necessary to protect uniquely federal interests .. . . or where Congress has
given the Courts power to develop substantive law.™ Id. at 792 citing Texas Industries Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061, 2067 (1980).

This is a 2-pronged test, either one will result in the court stepping in and fashioning federal common law. "Determining whether to
fashion anew rule of decision or borrow the law of the state requires a balancing of state and federa interests. However, 'the scales of the balance are
weighted in favor of borrowing statelaw . . . ." Id. a 794, citing U.S. v. California, 655 F.2d 914, 917 (9th Cir. 1980). Thelinchpin of any anaysisin
this areawas stated by the Brisbane court asfollows: "[N]Jormally . . . asignificant conflict between some federal policy or interest and the use of state
law ... must ... bespecificaly shown." Id. a 794 citing Wallis v. Pan American Petroleum Corp., 86 S. Ct. 1301, 1304 (1966).

We have been asked to examine whether SB. 96 creates an issue of fairness. We believe the question posed is whether the law
impermissibly discriminates against BLM. If the law is discriminatory then the answer probably turns on whether the acquisition of title to stockwater
by BLM is in an area comprising issues substantially related to an established government program. Little Lake Misere Land Co. at 594. We
acknowledged in this opinion esewhere that grazing and addition of range improvements including stockwells is an objective of the Taylor Grazing
Act and Federal Land Policy and Management Act of 1976. We smply did not find in these Acts a congressiona directive or purpose supporting
BLM's acquisition of title to stockwater. Discriminatory state laws may survive the court's scrutiny, if, when the court balances the competing
interests of both federal government and state government, it determines that there are legitimate and important state interests served by the adoption
of statelaw astherule of decision. Id. at 599. If there are none, the court isfree to adopt anew rule of decision or fashionitsown. Id. at 594-95. The
legidative history of S.B. 96 does not explain with facts or rational reasons for the restriction on stockwater appropriation. There was no evidence
presented to the legidature that the federal government was attempting to control the state's water or that BLM's acquisition of title to stockwater
would be contrary to the interest of the livestock industry. It appears to have been a change in the law directed a BLM for a perceived insult by



second part of the Granite Rock test, because Interior's final rule states the intention to acquire title
to stockwater "only to the extent allowed by law, "thus making analysis under part one
unnecessary.

The Supreme Court has also said there is a presumption against finding preemption
of state law in areas traditionally regulated by the states, and the courts must adways start
examining preemption claims with the assumption that the historic police powers of the States
were not to be superseded unless that was the "clear and manifest purpose of Congress.”
California v. ARC America Corp., 490 U.S. 93 (1989); see also Town of Eureka v. Sate Engineer
at 167 (Water rights are subject to regulation under the police power asis necessary for the genera
welfare), citing V.L. & S Co. v. District Court, 171 P. 166 (1918)).

In reviewing the history of congressiona intent in the field of federal/state
jurisdiction with respect to alocation of water, the Supreme Court said, "[w]here Congress has
expressy addressed the question of whethereral entities must abide by state water law, it has
amost invariably deferred to the state law."® United States v. New Mexico, 438 U.S. 696, 702
(1978); citing California v. U.S, 438 U.S. 653-70, 678-79 (1978). At the same time the court also
reemphasized the continuing power of Congress to reserve water for land which is itself set apart
from the public domain, and the importance of the "implied reservation of water doctrine" which
recognizes the power of Congress to impliedly authorize the President to reserve "appurtenant
water then unappropriated to the extent needed to accomplish the purpose of the reservation.”
United Sates v. New Mexico, at 698, 699, at 700 n.4 citing Wintersv. U.S, 207 U.S. 564 (1908).

To analyze whether S.B. 96 is preempted, the question to be arEivered Is whether
S.B. 96 conflicts with or frustrates the full purposes and objectives of Congress.= Any expression

Secretary Babbitt in ignoring Nevada when adopting the final rule on grazing in August 1995 and because the legidature determined to end the State
Engineer's practice of granting stockwater permits to a person without an interest in livestock.

Even though we do not see any rationale for the law in the legidative history, enactment of S.B. 96 would not forestall development of a
single underground source of water since BLM has usualy commingled applications for water for stock and wildlife and recregtion in the same
application for the same water source. Seeinfra, n.8. S.B. 96 does not prohibit BLM from developing wildlife water sources, water for recrestion nor
any other component of their range improvement program. In this sense, we feel BLM's range improvement program is marginaly affected. Cf.
California Coagtal Comin v. Granite Rock Co., 480 U.S. 572, 581 (1987) (state law is preempted where it stands as an obstacle to the accomplishment
of the full purposes and objectives of Congress).

% Seen.5to U.S v. New Mexico, wherein the court notes that in Senate hearingsin 1964, Senator Kuchel submitted materials listing 37 statutesin
which Congress expressly recognized the importance of deferring to state water law from 1866 to 1958.

4" Related to the preemption doctrine is another doctrine called the intergovernmental immunity doctrine which in its most recognizable form
prohibits state law that "regulates the government directly or discriminates against it." North Dakota v. U.S, 495 U.S. 423, 435 (1990), citing
McCulloch v. Maryland, 4 Whest. 316, 425-37 (1819). McCulloch, of course, stands for the proposition that the property and instrumentalities of the
federal government are immune from state taxation. Washington v. United States, 460 U.S. 536, 103 S.Ct. 1344 (1983) (see Blackmun, J. dissenting).
The intergovernmental immunity doctrine has most often been applied in the context of disputes between the sovereign legidatures over taxation
issues. Id. at 540; citing to U.S v. New Mexico, 455 U.S. 720, 730-38 (1982) (the court details the history of the federal government's constitutional
immunity from state taxation) and U.S v. County of Fresno, 429 U.S. 452 (1977). These cases hold that a state regulation isonly invalid if it regulates
the U.S. directly or discriminates against the federal government or those with whom it deals. North Dakota at 435. A state does not discriminate
against the federal government unlessit treats someone else better than it treats them. Washington at 545. The law as amended by S.B. 96 isfacialy
neutral and the requirement the applicant have an actual interest in livestock to be watered is rationally related to the state's police power. The BLM is
not prohibited from seeking a permit aslong as it has an actua interest in the livestock to be watered. This relationship between livestock ownership
and stockwatering permitsis historical (Ansolabehere v. Laborde at 102), thus the legidlative rationale for the connection is substantial.

Other Supreme Court cases that have applied the intergovernmental immunity doctrine in contexts other than taxation have been decided
more along the lines of general preemption doctrine analysis—that is, whether there is a conflict between state and federal law so that it isimpossible
to comply with both state and federal law. California Coastal Comn v. Granite Rock Co., 480 U.S. 572, 581 (1987) (case decided by genera
preemption analysis). We believe general preemption analysis is appropriate here. Penn Dairies v. Milk Control Commission, 318 U.S. 261, 275
(1943) (a case decided under the intergovernmental immunity doctrine where the issue was whether Pennsylvania's milk price support regulation was
in conflict with congressional legislation or policy; the court could not find "evidence of an inflexible congressiona policy”" authorizing
noncompliance with state law). In the context of water, the Supreme Court has been more specific and recognized the fundamental difference
between the acknowledged state's police power to regulate the acquisition, use, control and distribution of the state's water and the prohibition against



of intent to preempt state water law should certainly be found in t promulgation on August 21,
1995, of Interior Secretary Babbitt's rangeland reform regulations. The Supreme Court said it
would be appropriate to expect an agency to declare any intention to preempt state law with some
gpecificity. California Coastal Com'n v. Granite Rock Co., citing Hillsborough County v.
Automated Medical Laboratories, Inc., 471 U.S. 707 (1985). We could find no expression in
Interior's fina rule which indicates that the agency intended to preempt state water law governing
stockwater appropriation and use. In fact, the final rule specifically acquiesces to state law when
the agency seeks stockwater rights. Even though S.B. 96 was passed subsequent to adoptjon of the
final rule, the Secretary could have anticipated a conflict with any state's water law.= Despite
absence of intent in the final rule, we must look past the fina rule and look to Congress's purposes
and objectives in underlying legidation applicable to the public lands, since the Supreme Court
defines part two of its preemption criteria based on congressional purposes. Granite Rock at 581.

The Secretary of the Interior in August 1995 adopted new regulations under which
BLM must seek to acquire stockwatering rights, to the extent alowed by state law, for permanent
range improvements made on public lands. Adoption of the fina rule and Interior's policy to
acquire title to permanent improvements is based on common law concepts. 43 C.F.R. § 4120.3.2
(1995). When the final rule was published in the Federa Register on February 22, 1995,
announcing the rule would be effective on August 21, 1995, the opening sentence in the
description of the mgor elements of the new rule on water rights and range improvements said:
"The find rule conforms with common law concepts regarding retention of the title of permanent
improvements in the name of the party that holds title to the land." 60 Fed. Reg. 9897 (1995). 43
C.F.R. § 4120.3.2 (1995), specificaly states that title to new water wells "shall be in the name of
the U.S" While we do not quarrel with the Secretary's reliance on common law for support for
title to permanent range improvements, we do not find a statement of authority for acquisition of
title to stockwater; therefore, we read that section to mean that title to stockwater may only occur
where the particular state dlows BLM to hold title.

Interior's fina rule states it was promulgated under the "principal authorities of the
Federal Land Policy and Management Act of 1976 (43 U.S.C. 1739, 1740 (1976)), and the Taylor
Grazing Act of 1934 (43 U.S.C. 8§ 315ar); 60 Fed. Reg. 9894, Rules and Regulations (1995); 43
C.F.R. 8 4100.0-2, Objectives (as amended by the final rule) (1995). We have examined Federal
Land Policy and Management Act and Taylor Grazing Act for an expression of congressional
purpose authorizing the Secretary to acquire title to stockwater rights to fulfill the agency's mission
with regard to grazing on the public lands by installing additional range improvements to prevent

the state's interference with congressional directives on afederal project. California v. United Sates, 438 U.S. 645, 674 (1978) (the Court disavowed
certain dictum found in prior cases that construed the congressional intent behind § 8 of the Reclamation Act of 1902 as allowing the Secretary of the
Interior to ignore state water law when delivering water to the state. The prior affected casesare: State of Arizona v. Sate of California, 373 U.S. 546
(2963); Ivanhoe Irr. Dist. v. McCracken, 357 U.S. 275 (1958), and City of Fresno v. California, 372 U.S. 627 (1963). Wethink the ditinction drawvn
by the Court in these cases between direct regulation of a federal function or purpose and the longstanding acquiescence by Congress to state
hegemony over acquisition and appropriation of water within its boundaries supports our view that SB. 96 must be analyzed under the genera
preemption doctrine and not the intergovernmental immunity doctrine.

For these reasons we think the intergovernmental immunity doctrine is inapposite to these facts, and the issue of discrimination and
conflict with federa law should best be analyzed under the general preemption doctrine. North Dakota at 435 (claims to any further degree of
immunity beyond the economic burdens that result from the application of the state law must be resolved under principles of congressional
preemption); See also North Dakota, J. Brennan's dissent at 2007 n.6, (the doctrine of preemption is characterized as "much broader" than the
doctrine of federal immunity).

8 Seen.2for text of final rule, § 4120.3-9, Water Rights, for the purpose of livestock grazing on public lands.

“ The Supreme Court has analyzed state law which conflicted with federal programs and even after afinding that the law was discriminatory, the
Court observed that the law could have been saved if Congress had anticipated or contemplated that the law served important and legitimate state
interests that could only have been fulfilled by application of state law. U.S v. Little Lake Misere Land Company, Inc., 412 U.S. 580, 599 (1973).
Similarly, Secretary Babbitt should have reslized the importance of state water law and the possibility that a state would change the law to restrict who
could appropriate stockwater.



the continuing deterioration of the public rangelands which should lead to betterment of forage
conditions that would benefit wildlife, watershed protection, and livestock production. Federd
Land Policy and Management Act, 43 U.S.C. 8 1751(b)(1) (1976); Taylor Grazing Act, 43 U.S.C.
315 (1934) (primary purpose of Taylor Grazing Act is to promote the highest use of public lands
pending its fina disposal); accord Fallini v. Hodel, 963 F.2d 275, 289 (9th Cir. 1992) (purpose of
the Taylor Grazing Act is to stabilize the livestock industry and protect the rights of sheep and
cattle growers from interference). As stated above, we cannot find any congressional expression
supporting the Secretary's final rule with regard to acquisition of title to stockwater rights.

The issue to be decided is whether S.B. 96 and its requirement that an applicant for
stockwater on the public lands be legdly entitled to place the livestock on the land is in conflict
with congressional purposes and objectives. We do not believe the final rule, which requires BLM
to acquire stockwater rights, embodies congressional purposes or objectives and we have not been
able to find any expression in either Federal Land Policy and Management Act or Taylor Grazing
Act stating that acquisition of stockwater rights is necessary to "stabilize the livestock industry and
protect the rights of sheep and cattle growers from interference.” Hodel, 963 F.2d at 279. Thereis
no question that water development is a range improvement authorized by Congress and is a stated
purpose of the Federa Land Policy and Management Act, and we do not quarrel with expressed
stated purposes of both Taylor Grazing Act and Federal Land Policy and Management Act. Our
point is that the stated purposes under both Federal Land Policy and Management Act and Taylor
Grazing Act do not require BLM to pursue and protect its rights to water on the public lands,
rather, the stated purpose is to protect stockgrowers rights. We can find no mention nor inference
in the underlying congressional legidation indicating that acquisition of title to stockwater on the
public lands furts any stated purpose under Taylor Grazing Act or Federal Land Policy and
Management Act 2

B. Western Reclamation Water Law and Congressiona Directives

Our reliance on congressiona purposes and directives as the touchstone for an
analysis of the preemption issue is not misplaced. Those cases we have already mentioned which
decided preemption issues clearly incorporate congressona purposes into the test. It is aso
instructive to examine the long history of litigation over various reclamation laws passed by
Congress beginning in the last century to understand the importance of congressiona directives.
That history is carefully laid out in California v. United Sates, 438 U.S. 645 (1978) (White, J.
dissenting; Brennan and Marshall joining). The history of reclamation laws litigation reveals the
struggle between the federd government and the states over appropriation, control, use, and
distribution of water in very large and expensive projects to reclam the arid lands in the west and
generaly constructed and paid for with federal dollars. 1d. at 653.

After reviewing the long history of litigation generaly centering on the
Reclamation Law of 1902, the California court held that a state may impose any condition on the
control, appropriation, use, or distribution of water in a federal reclamation project which is not
inconsistent with clear congressional directives respecting the project. In arriving at this holding,

%0 The Congressiona declaration of policy in Federal Land Policy and Management Act requires the Secretary to establish comprehensive

rules and regulations to administer the public land statutes only after considering the views of the general public. It also requires that goas and
objectives be established by law and that public lands be managed to protect water resources. 43 U.S.C. § 1701 (1976). Federa Land Policy and
Management Act also contains savings provisions which appear to preserve to each sovereign certain rights on the public lands especially with regard
to water:

(9) Nothing in this Act shall be construed as limiting or restricting the power and authority of the United States or-

(1) as affecting in any way any law governing appropriation or use of, or Federal right to, water on public lands;

(2) as expanding or diminishing Federal or State jurisdiction, responsibility, interests, or rights in water resources development or control



the court decided to di%ow dictum from three earlier cases which aso reviewed § 8 of the
Reclamation Act of 1902.%~ The court said:

But because there is at least tenson between the above-quoted dictum and what we
concelve to be the correct reading to 8§ 8 of the Reclamation Act of 1902, we disavow the
dictum to the extent that it would prevent petitioners from imposing conditions on the
permit granted to the United States which are not inconsistent with congressiond
provisions authorizing the project in question. Section 8 cannot be read to require the
Secretary to comply with state law only when it becomes necessary to purchase or
condemn vested water rights .. . . . The legidative history of the Reclamation Act of 1902
makes it abundantly clear that Congress intended to defer to the substance, as well as the
form, of state water law.

Id. 438 U.S. at 674-75.

Even though the context of the court's decision in California is the Reclamation
Law of 1902, il the lessons taught by the Court after amost 100 years of struggle between the
federa government and the states should not be discarded for purposes of thisinquiry. An anaogy
between reclamation water law and the struggle for water on the public lands used for grazing is
useful and instructive. The Secretary should be bound by similar requirements as he aready is
under the Reclamation Act for "control, appropriation, use, or distribution of water" when
appropriating stockwater under state law for the livestock industry. Th&f:ontexts are different but
the fundamental issue of the state's hegemony over its water is the same.

Justice Rehnquist in California quoted from prior cases involving the Reclamation
Law of 1902 which said the federal government did not acquire vested water rights to impounded
water even though it built the project, because the "appropriation [of the water] was made not for
the use of the government, but . . . for the use of the landowners,” and the government was merely
the "carrier and distributor of the water." This quoted language is directly analogous to the
development of water resources on the public lands by BLM for stockwater. There is no dispute
that livestock operators actually put the water to use. Development of stockwater, then, is not for
the benefit of the government, but for the livestock operators and to "stabilize the livestock
industry and protect the rights of sheep and cattle growers from interference.” Hodd at 279 citing
Kidd v. U.S Dep't of the Interior, Bureau of Land Management, 756 F.2d 1410, 1411 (Sth Cir.
1985); 43 C.F.R. § 4100.0-2 (1995), Objectives.

There are clearly other purposes enumerated in Federal Land Policy and
Management Act and Taylor Grazing Act including those specified in the new find rule as
objectives which do not have as their object the protection of livestock industry, but BLM may
pursue those objectives without acquiring stockwater rights in the name of the United States
government. The BLM has long allowed ranchers to develop stockwater resources for grazing on
the public lands and presumably these ranchers held title to the water. Hodel at 276 (rancher
developed deep water wells at his own expense in 1967 with the proviso that the water produced be
made available to wildlife); 43 C.F.R. 8§ 4120.3-2 (1995), Cooperative Range Improvement

5 |vanhoe Irrigation District v. McCracken, 357 U.S. 275 (1958); City of Fresno v. California, 372 U.S. 627 (1963); Arizona v. California, 373
U.S. 546 (1963).

%2 Justice Rehnquist's majority opinion in California v. U.S not only reviewed the legidative history of the Reclamation Law of 1902 and
determined that Congress intended the states to retain its right to control, use, appropriate and distribute water, he made the following observation:
"[a]s the legidlative history of the 1902 Act convincingly demonstrates, however, if state law did not alow for the appropriation or condemnation of
the necessary water, Congress did not intend the Secretary of the Interior to initiate the project.” Californiav. U.S at 668, n.21. Although there was
language in the bill purporting to give the Secretary the power to condemn the state's water for a project. Rep. Mondell, the principal sponsor of the
bill, stated that power existed only "wherever the state law gives him authority to do so." Id.



Agreements (authorizes private development of permanent range improvements). The objective
here is not to protect the federa government's rights to water on the public lands, but to protect the
stockgrowers rights.

We do not address nor are we concerned with any claim by the federal government
to proprietary rights to water on the unappropriated public lands® We do not think S.B. 96
addresses or affects the federal government's putative proprietary claims to unappropriated waters
on the public lands given the long history of acquiescence to state hegemony in this area. The
government is aready beneficiary of the implied reserved water rights doctrine developed by the
United States Supreme Court for reserved
lands and there is too much history in both litigation and statute which supports the view that the
federa government must adhere to substantive state water law when seeking to appropriate water
on the public lands for other than primary purposes of a reservation. While we redize that the
Cdlifornia Supreme Court in In Re Water of Hallett Creek Sream System, 44 Cal. 3d 448 (Cdl.,
1988) has acknowledged that the federal government in the Desert Land Act of 1877 did not
affirmatively abandon its proprietary claim to water on the public lands (the Supreme Court has not
addressed this issue), still in light of the caselaw developed over the years it seems that at the very
least the government should have a stated congressional directive defining its interest in acquiring
title to stockwater so that the appropriation r@y be considered for the government's use as opposed
to the use and benefit of the stockgrower™ Absent such a directive, we fed that SB. 96 is
constitutional and on its face, at least, seeks to protect the stockgrower's rights to stockwater.

The Department of Interior's fina rule not only does not express any intent to
preempt state water law, it clearly states an intention to acquiesce to state water law. Thefina rule
published in the Federal Register on February 22, 1995, contained a section-by-section anaysis
and response to public comment. Fed. Reg. 9,909 (1995). The explanation for 8§ 4120.3-9 is an
express acknowledgement that the Department's policy in the past has been to seek water rights
under state substantive and procedural requirements, and the fina rule "does not alter that policy."
43 C.F.R. § 4120.3-9 (1995). The agency aso acquiesced to state law when defining qualified
applicants, beneficial use, and quantity and place of use. Id. Finaly, the Department stated that
the final, rule does not create any new federal reserved water rights nor does it affect valid existing
rights® Fed. Reg. at 9,936. The anaysis and response to public comment is clearly an express

% The Forest Service disputes whether a private party may own water rights for stockwatering purposes on the public domain including Forest
Servicelands. Thisisan issueinthe Monitor Valley water rights adjudication ongoing now before the State Engineer. General counsel for the Forest
Service arguesin his prehearing brief that because the United States is the owner of the land "benefitted by stockwater use" then it is the United States
which is entitled to hold the stockwater right. He bases his assertion on Nevada casdaw which seems to say that agricultural water is appurtenant to
the land on which it is gpplied, therefore, by analogy, stockwater must also benefit the land by "necessity," and since the federal government is the
owner of the land, stockwater rights must inure to the United States. Thus decreeing a private water right on public land "creates a property interest in
the land to which the water right is appurtenant” and this process and resulting property interest, it is argued, "interferes with the ability of the United
States to manage and administer public grazing lands." The author of the brief does not enlighten the reader as to how the government's ability to
manage the public lands are affected much |less made "virtually impossible"

% The California Supreme Court in In Re Water of Hallett Creek Sream System, 44 Cal. 3d. 448, 466-67 (Cal., 1988) rgjected the California
Water Board's assertion that Congress in the Desert Land Act of 1877 affirmatively relinquished al proprietary claims to western waters. The court
based its determination on what the Supreme Court in California Oregon Power Co. v. Beaver Portland C. Co., 295 U.S. 142 (1935) did not say. The
California Supreme Court simply noted that even though California Oregon Power Court held that the Desert Land Act had severed the water from
theland which it (federal government) conveyed, there was no statement that the U.S. thereby relinquished all water rightsin theland it retained. The
Court held that under Californialaw riparian water rights exist on federal lands |ocated within the State of California

% On April, 26, 1926, the President, under congressional authority found in Act of Congress approved June 25, 1910, withdrew from entry
and settlement via executive order #107, "the smallest legal subdivision of the public land surveys which is vacant unappropriated unreserved public
land and contains a spring or water hole." All land within a quarter mile of said spring was withdrawn and "reserved for public use" By opinion
dated February 16, 1983, the Department of Interior's solicitor concluded the purposes of reservation of water under the withdrawal was limited to
human and animal consumption, specifically needs of homesteaders and their livestock, and the right to use water from these sources for any other
purpose must be obtained under state law because other purposes do not come within the reserved right. Because the stockwatering rights at issue
under S.B. 96 generally involve underground sources and their development, the public water reserve has limited application, if et all.

It should aso be noted that the public water reserve #107, "does not expresdy state an intention to reserve water in public springs or
waterholes and to withdraw it from appropriation under state law." United Satesv. City and County of Denver, 656 P.2d 1, 31 (Colo. 1982). In fact,



acknowledgment that state water law remains the sole means by which any applicant, whether
public agency or individual stock owner, may acquire water rights. The final rule does not preempt
state water law as amended by S.B. 96.

CONCLUSION TO QUESTION SIX

S.B. 96 overruled Sate v. Sate Engineer only to the extent that the court held the
United States could appropriate water for livestock watering even though it owns no livestock or
interest in livestock. The legislature amended the state's water law prospectively and it does not
create a conflict with prior Nevada supreme court cases or statutory law including NRS 533.010]

S.B. 96 does not conflict with federal law since even the final rule states BLM shall
acquire title to stockwater only to the extent allowed by state law. The act does not offend
congressional purposes or objectives since the Federal Land Policy and Management Act and
Taylor Grazing Act do not state or imply acquisition of title to stockwater rights is necessary to
stabilize the livestock industry and protect the rights of sheep and cattle growers from interference.
We could not find a statement or expression of congressiona purpose requiring (or suggesting)
BLM pursue and protect its rights to water on the public lands, rather it seems clear that
congressional purposes since the nineteenth century have been to protect stockgrowers rights.

Long-standing acquiescence by Congress and the courts lends weight to any
amendment of the state's water law by the legidature. We fed there is no principled reason why
the Secretary of Interior should not be bound by requirements similar to those already devel oped
and applied to him in the context of reclamation water law, when seeking to acquire stockwater
under state law.

Finaly, when these issues are considered in light of the preemption doctrine, it
seems that at the very least the government should have a stated congressional directive or purpose
defining its interest in acquiring title to stockwater so that appropriation of stockwater may be
considered for the use and benefit of the federal government as opposed to the use and benefit of
the stockgrower.

Absent such a directive we feel S.B. 96 is constitutional and on its face, at least,
seeks to protect stockgrower's rights. 43 C.F.R. § 4120.3-9 (1995) does not preempt state water
law as amended by S.B. 96.

SUMMARY OF OPINION

F as amended by S.B. 96, applies only to public lands administered by
BLM and not any other reserved federal land. The phrase "legally entitled to place the livestock on

the public lands for which the permit is sought” excludes BLM from applying for a stockwater
permit since the applicant must have a grazing permit or lease from BLM in order to qudify. The
State Engineer may not issue stockwater permits subsequent to July 3, 1995, to any applicant,
unless the applicant has an interest in or possesses a grazing permit or lease from BLM. When
considering stockwater applications, the State Engineer should obtain from the applicant for the
stockwatering permit on public lands an affirmation or affidavit that affirmatively indicates the
applicant satisfies these conditions.

the Denver court held the state law of prior appropriation governed allocation of excess waters from a water hole not needed to fulfill the purposes of
the reservation. Id. at 32. Current Interior regulations limit the reservation to those waterholes or springs "capable of providing enough water for
general use for watering purposes.” 43 C.F.R. § 2311.0-3(a)(2) (1980) Smaller springs suitable for onefamily and its livestock are excluded.



S.B. 96 acts only prospectively; therefore, the State Engineer's former practice of
granting stockwatering rights to an applicant who did not have an interest in the livestock to be
watered is reversed from the effective date of the Act. Permit holders and certificate holders,
including BLM, prior to the effective date of the Act have a property interest and may not be
divested of that interest without due process. Applications submitted prior to the effective date of
the Act are not protected by statutory or constitutional law, and the State Engineer must apply the
provisions of S.B. 96 to any application for a permit to appropriate stockwater.

The State Engineer may continue to issue change application approvals based on
permits already issued for stockwatering in the name of BLM. N Rg 5§§.5§§|does not forbid this
kind of action by the State Engineer. '

There is no statutory or constitutional conflict between NRS 533.503| and prior
casclaw. To the extent prior caselaw is in disagreement with NRS 533.503] prior caselaw is
overruled by legidative action. The 1995 Legidature, through S.B. 96, Timited the State Engineer's

discretion. Under current law, the State Engineer may only grant stockwatering rights to applicants
who have an interest in the livestock to be watered.

Federal law does not preempt state water law since there is an express acquiescence
in the new fina Interior rule to state water law. State water law provides procedures for
determining qualified applicants, beneficial use, and quantities of water appropriated. We can find
no mention nor inference in the underlying congressiona legidation indicating the acquisition of
title to stockwater on public lands furthers any stated purpose under Taylor Grazing Act or Federd
Land Policy and Management Act.

FRANKIE SUE DEL PAPA
Attorney Genera

By: GEORGE H. TAYLOR
Deputy Attorney Genera

OPINION NO. 97-06PUBLIC RECORDS; PERMITS; FIREARMS: A permit holder's name and
information on the face of the permit is public information absent extraordinary circumstancesin a
specific instance.

Carson City, February 11, 1997

Mr. Leon Aberasturi, Deputy District Attorney, Lander County District Attorney's Office, Post
Office Box 187, Battle Mountain, Nevada 89820

Dear Mr. Aberasturi:
You have asked this office for an OEI)i nion regarding permits to carry a concealed

firearm which are issued pursuant to NR .36531.369. Such permits are sometimes referred to
in the vernacular as CCW permits (carry concealed weapon permits).

UESTION
Are concealed firearm permits public records?

ANALYSIS



NRS 202.36531.369 provides that a person desiring to carry a concealed firearm
shal make applicaiion to the sheriff's office of their county of residence and the sheriff shall
investigate the background and training of the applicant to determine if the applicant is eligible to
hold the permit. The permit allows the person to carry two firearms specified in the application.
Pursuant to the permit shows the name, height, weight, date of birth, address, city,
county, zip code, and photograph of the permit holder. It aso includes make, model, and caliber of
the firearm authorized. The permit isvalid for five years.

The concealflrearm statutes and the legidative history are silent regarding
confidentiality of the permlt INRS 239.010| provides that &l public records not confidential by
law shall be open to inspection and copying. However, this statute does not resolve al the issues
related to information in the record especially when it is personal information or when its release

presents a matter of public safety. Without specific guidance in the statute, the custodian of the
record must balance the public interest in disclosure againgt the public interest in nondisclosure.

Donrey of Nevada v. Bradshaw, 798 P.2d 144 (1990).

The Lander County Sheriff has indicated to you concerns for public safety and
safety of the permit holders if the names and addresses are public information. Some fear that if
the type of firearm was public information, together with the home address, it may attract athief to
the home to steal the weapon. The concerns related to disclosure of concealed firearm permits
have been considered by the Appellate Court and Supreme Court of Cdifornia with different
results. In CBS Inc. v. Sheriff Block, 207 Cal. Rptr. 65 (Cal. Ct. App. 1984), the Cdlifornia Court
of Appea, Second Digtrict, was concerned that persons intent on harm to Los Angeles County
permit holders would approach a permit holder with greater sophistication or an escalated use of
force if they knew their target carried a concealed weapon, thus putting the permit holder at even
greater risk. Id. a 70. Unlike Nevadas current law, the law in Cdifornia a the time limited
permits to persons for whom there was a clear and present danger to their life or the life of their
family members. 1d. Though the Court of Appea was impressed that California permit holders
were persons for whom it was known that someone intended them harm, the California Supreme
Court reached a different result, finding that the balance of interests favored disclosure to the
media CBS Inc. v. Block, 42 Cal. 3d 646, 75 P.2d 470 (Cal. 1986) (en banc) (Mosk, J. dissent,
Pandli, J., joined.)

Previoudy in Nevada, a CCW permit was based upon a demonstrated high degree
of need of the individual to carry the weapon for protection. The current statute in Nevada follows
atrend in other states to allow anyone who qualifies to have a permit without showing there is a
known threat to life or an occupation that makes one a target of criminas. Today, there is no
reason to assume a special danger for concealed firearm permit holders or for the public if it is
public knowledge that a particular person holds a permit. We agree with your district attorney that
the list of conceded firearm permit holdersis apublic record.

We take guidance from a careful reading of the California Supreme Court opinion
in CBS®™ CBS sought information to develop a program it intended to air concerning issuance of
concealed weapon permits in Los Angeles County. The Los Angeles County Sheriff had issued

% In hearings before the Subcommittee of the Senate Committee on Judiciary a discussion ensued about the desirability of a 3-person appeal pandl.
Senator McGinnis stated "it is his view that the citizens' board would be problematic because they would have limited access to the confidential
records which are the basis for the sheriff's decison." Minutes of April 25, 1995, hearing on S.B. 299 before the Subcommittee of the Senate
Committee on Judiciary at 2. Such records would be part of the application but not on the face of the permit.

 In 1983 CBS, Inc., filed a motion challenging the sheriff's refusal to release applications submitted for CCW permits and the permits issued.
The superior court ordered disclosure of most of the permits in effect with deletion of home addresses. Both sides appedled. The court of appeal
reversed and remanded. The California Supreme Court granted access to the names of the permit holders and the applications. The California
Supreme Court found access to the applications to be necessary to know the reason why a license was needed and if the grant or denial was a proper
exercise of discretion. Justice Mosk dissented, Justice Panelli concurred in the dissent.



only 35 CCW permits. We find it significant that the California Supreme Court refused to
recognize "defendants' claims for the wholesale suppression of records of the granting of licenses
to carry aweapon” (Id. at 654) while recognizing that certain information related to some licensees
may justify nondisclosure as to that permit holder. 1d. at 655. We recognize there could be
circumstances regarding a particular permit holder which would compel a decision that the permit
information should not be released for public safety reasons. However, such circumstances would
be the exception, not the rule. We caution that such a balancing of public interests must not be
based on supposition, unsupported speculation, or merely preference of the permit holder.

CONCLUSION

Conceded firearm permits are subject to disclosure as a public record. In arare
instance public safety might require the name of the permit holder or some of the information on
the permit be withheld, but that is the exception, not the rule. Specific legidative change should be
sought if it is desirable to make names of permit holders and minimal information on the permit
confidentia in every case.

FRANKIE SUE DEL PAPA
Attorney Genera

By: MELANIE MEEHAN-CROSSLEY
Deputy Attorney Genera

OPINION NO. 97-07BOARD OF EXAMINERS; ATTORNEY GENERAL; CONTROLLER;
TORT CLAIMS: The Board of Examiners may promulgate rules under to delegate
tort clams settlement authority to the Attorney General. The Controller may Tegally honor
delegated tort claim warrant requests by the Attorney General's office.

Carson City, February 14, 1997

The Honorable Darrd Daines, Nevada State Controller, Capitol Building, Carson City, Nevada
89710

Dear Mr. Daines:

On January 28, 1997, we met to discuss your concerns regarding the Board of
Examiners (BOE) long-standing practice of delegating part of the approval process for damage
clams (tort claims) to the Attorney General's office. In a further effort to respond to these
concerns, on January 30, 1997, we met with the Attorney General and members of her staff to
discuss legality of the BOE's delegation. At this meeting with the Attorney General, you requested
this office provide an opinion setting forth the legal basis upon which the warrant requests made
directly from this office may be honored.

UESTION

May the BOE delegate the same or similar tort claims authority to the Attorney
General's office that NRS 353.190]conditionally authorizes to the ex officio clerk of the BOE?

ANALYSIS

The BOE delegated authority to deny or settle tort claims for amounts up to
$10,000 to the Attorney General, with specific authorization to redel egate this authority. See SAM



2906.0. You indicated you believe there must be specific statutory authority for such a delegation.
The opinion of the Attorney Genera's office is to the contrary.

Fg!gg!g: requires the clamant to file his clam with the clerk_of the BOE and
provide a copy of the same within ten days to the Attorney Genera's office® The Attorney
Generd's office and the relevant agency must then investigate and report findings to the BOE.
Upon receiving the report, the BOE may allow and approve any claim or settle in any action not
exceeding $50,000. In addition to this statutory process, the BOE has expressed its decision
through the State Administrative Manual (SAM) that claims of $10,000 or less can be decided by
the Attorney Generd's office without submitting such clams to the full Board for specific
additional approval. See SAM 2906.0.

Aswe have previoudy expressed, the authority to delegate does not require specific
legidative action in every circumstance. Within any agency of the executive department of
government, duties are statutorily charged to the head of that agency, but routinely carried out by
subordinates.

The BOE is an agency of the state having its roots in the Nevada Constitution. See
Nev. Congt. art 5, § 21; see also NRS ch. 35 _NR% 353.040| provides: "The state board of
examiners shall have authority to establish rules and regulaiionsfor its government not inconsi stent
with law." This congtitutes the agencies' delegated authority to construe its own statutes and
operate within the bounds of law. The SAM isa"rule" under the meaning of this authority statute,
and the BOE may conduct its business pursuant to its rules without the need for additiona

legislative authority. See NRS 233B.050(1).

The ultimate question you have raised regarding SAM as the vehicle for delegation
of authority to the Attorney Genera is whether such BOE rule making is "not inconsistent with
law." Central to this question is the apparent authority the BOE may grant to its clerk. The
specific delegation statute rel evant to the clerk of the BOE is which provides:

1. In addition to his other duties, the chief is ex officio clerk of the state board of
examiners. He shal:

(a) Assist the state board of examiners in the examination, classification and preparation
for audit of all the claims required to be presented to the board.

(b) Conduct an effective check and preaudit of all such claims before they are submitted
to the board.

(c) Approve, on behalf of and when authorized by the board, claims against the state not
required to be passed upon by the legidature.

2. The rules of procedure governing the duties of the chief under this section shal be
promulgated by the state board of examiners.

3. The chief may delegate these duties to his deputy.

Regarding your authority to act upon the delegated warrant requests, you have
expressed concern the law could be construed to require a specific delegation statute for the BOE
to delegate any of the same duties to the Attorney Genera. It is our opinion the constitution and
provi de sufficient authority to support the BOE's action.

% Because a denial to settle a tort claim does not deny a claimant their right to proceed to civil action, the delegated acts would not implicate a
claimant's due process rights. "The filing of a claim in tort against the state or a political subdivision as required by subsections 2 and 3 is not a
condition precedent to bringing an action pursuant to NRS 41.031." NRS 41.036(4). However, paragraph (1) of NRS 41.036 requires the claim must
be filed with the clerk of the BOE and a copy of the same ddlivered to the Attorney General as requirements that ultimately could bar their recovery in
court if they fail to comply. Therefore, a claimant may file his civil action to preserve it and then must file the claim with the BOE for the state's
statutorily required opportunity to adjust and settlethe claim.



The mere fact that the legidature chose to grant a nonmember clerk or deputy the
right, if so authorized by the BOE, to settle claims, does not forecl ose the inherent right of the BOE
to make a rule to govern itself otherwise. The clerk enjoys a conditiona right that cannot be
exercised absent specific action by the BOE. However, action taken by a mgjority vote is the
recognized Iﬂti mate basis for conducting the business of the BOE as long as they are not
violating law.

The expressed power of the BOE, as set forth in the Nevada Congtitution, must be
fully considered in determining the limits of its authority. The Constitution of the State of Nevada
provides:

The Governor, Secretary of State, and Attorney Genera shall congtitute a Board of Prison
Commissioners, which Board shall have such supervision of al matters connected with the
State Prison as may be provided by law. They shall also constitute a Board of Examiners,
with power to examine all claims against the State (except salaries or compensation of
Officers fixed by law) and perform such other duties as may be prescribed by law, and no
clam againgt the State (except salaries or compensation of Officers fixed by law) shal be
passed upon by the Legidature without having been considered and acted upon by said
"Board of Examiners.”

Nev. Congt. art 5, 8 21 (emphasis added).

The constitution provides the BOE with two separate powers. The power to
"examine all claims' and the power to "perform such other duties as may be prescribed by law."
Because the foundation of your concern is the specific authority statute granted by the legidature to
the BOE clerk, a legidative act that alegedly threatens the BOE's constitution power must be
addressed. The congtructive rule expressed by the Nevada Supreme Court applicable to the BOE's
congtitutional power requires that any restriction or quaification of a constitutional expression
must be fairly expressed and not left t(@implication or conjecture. See Sate ex rel. Cutting V.
LaGrave, 48 P. 370 (1897).

Applying this constructive rule to the facts now being considered, the first
expressed constitutional power of the BOE to "examine al claims against the state" cannot be
restricted or qualified by the second and separate constitutiona power to "perform such other
duties as may be prescribed by law." Each power, and the authority incident thereto, must stand
alone and be given their plain meaning. See Sate of Nevada v. Doron, § Nev. 329|(1870).

It follows that the BOE clerk's conditiona authority statute, which appears in the
State Budget Act rather than the BOE statutes, is a legidative act that neither impinges upon the
BOE's congtitutional power to "examine," nor does it otherwise "prescribe’ a duty by law. See

NRS 353.150}.246; compare NRS 353.010}.057; compare Nev. Cond.. art. 5, § 2]

To accept the premise that the clerk's authority statute has foreclosed the BOE's
inherent constitutional and statutory authority to examine claims under rules lawfully promul gated,

% A magjority of the state board of examiners shall constitute a quorum and may, as such, discharge any of the duties specified by law." NRS
353.015.

% |n Sate ex rel. Cutting, the Attorney General, on behalf of the controller against H.C. Cutting, curator of the state museum, opposed a writ for
issuance of awarrant arguing that the parenthetical exception expressed in art. 5, § 21 "(except salaries or compensation of Officers fixed by law)"
should only apply to legidatively appropriated compensation claims set out in "preexisting” law. The origina appropriation of 1891 had become
inoperative and the retroactive appropriation of February 18, 1897, was challenged by the controller as legislative action on a claim that had not been
previously examined by the BOE. The court was not willing to add by implication or conjecture the 'preexisting law' restriction or qualification
sought to be added to the constitution's parenthetical exception to BOE authority.



we would have to construe the clerk's statute as being superior to the congtitution. Clearly, that is
not the case.

The first constitutional power to "examine' remains unaffected by the legidative
act. The second power to perform "other duties as may kﬁlpreecribed by law" is not implicated
when the duty is not "prescribed,” but isin fact conditiona * Therefore, if the BOE's delegation to
someone other than the BOE's clerk is not expresdy restricted or qualified within the BOE's
congtitutional powers, our analysis must turn to the actual delegation and law in that regard.

While delegation of authority within an agency is not without its limits, the officia
status of the Attorney General should not@e overlooked in construing whether the delegation
abrogates the BOE's statutory responsibility.

all state matters arising in the executive department of the state government.” 1).
As legal counsd for the BOE, the Attorney Generd's office occupies a unique postion that is
completdy distinguishable from the average delegation of statutory authority and discretion to an
otherwise unauthorized staff. In al tort claims the Attorney General occupies two positions of
responsibility. The Attorney Genera is a member of the BOE and aso serves as the BOE's lega
counsel. The legidative scheme establishing authority of the Attorney Genera is extraordinary.

For example, the Attorney Genera has express authority to approve certain actions of the
NRS ZZ Q]
€ canc

"The attorney general and his duly appointed deputies shall be the legal advisers on

Controller. See] 7.150(2)(b) (where the Controller may: "[u]pon approva of the attorney
general, direct t ion of any accounts or money due the state"). Inherent in this
legidative scheme is the legidature's apparent recognition that, as attorney for the state, the
Attorney Genera enjoys the general authority to exercise discretion over lega issues that are
incident to the scope of lega representation. The BOE's delegation of tort claim settlement
authority to the Attorney General is not inconsistent with this apparent legidative scheme.

It has long been the right of a client to delegate authority to legal counsel to
investigate and settle claims that, in the professional judgment of the attorney, may lead to more
expensive litigation. Supreme Court Rule 152(1) providesin part:

[a lawyer shdl abide by a client's decison concerning the objectives of representation,
subject to subsections 3, 4 and 5, and shall consult with the client as to the means by which
they are to be pursued. A lawyer shal abide by a client's decison whether to accept an
offer of settlement of a matter.

Through legitimate rule making, the BOE decided it was in the state's best interest
to authorize its attorney to settle potential lawsuits where the amount in controversy is relatively
small. Delegation of this authority to the Attorney General is rational and beneficial to the state
and its citizens in several ways. First, del egat@n aleviates delay that otherwise cannot be
accurately anticipated and expressed to clamants® Second, in many of the small dollar clams
involving automobile accidents with clear state liability, the state's interest and the citizen's need
are better served by immediate funding for transportation while the vehicle is repaired. Delegation
of settlement authority to the Attorney General can better accommodate these damages. Third, the
timely exercise of settlement authority is commonly used in the insurance industry to minimize risk

6 "Prescribe is defined as follows: [T]o lay down authoritatively as a guide, direction, or rule; to impose as a preemptory order; to dictate; to
point, to direct; to give asaguide, direction, or rule of action; to givelaw. To direct; define; mark out." Black's Law Dictionary 1064 (5th ed. 1979).

62 See Craddock v. State Bd. for Com. Colleges, 768 P.2d 716 (Colo. Ct. App., 1988) (where the body upon which statutory authority rests must
retain sufficient authority over the process delegated to not be considered to have abrogated its statutory responsibilities).

% The BOE does not have a set schedule for its meetings, nor does it preset its next meeting during its meetings.



of loss potential. The same holds true for the state. I1n the modern world of insurance adjustment,
even minor delays have the potential to add a claim for attorney's fees and litigation risk that may
not otherwise be present in the early stages of the claim.

Common law aso suggests that delegation in this case is within legd limits. See
Ybarra v. Nevada Bd. of Sate Prison Com'rs, 520 F. Supp. 1000 (D. Nev. 1981) (where through a
regulation the Prison Board delegated to prison superintendents authority to establish policies that
were "less restrictive” than the policy promulgated in the Prison Board's regulation). This action
was found to be a constitutional and lawful delegation of authority notwithstanding the authority
statute that specifically required the superintendents to operate "under regulations adopted by the
director and approved by the board.” 1d. at 1002.

In the BOE's case the statute allows it to govern itself by rules or regulations or
both. See With policy considerations and limited delegation fully considered under
the Ybarra rationale, delegation cannot be considered to be an improper abrogation of statutory
responsibility. Therefore, the only question that remains is whether such a delegation is
congtitutional.

The delegation doctrine is one of constitutional origin, limiting the authority of one
branch of government from delegating its duties to another branch of government. See Moore v.
Humboldt County, 403, 232 P. 1078, 1080 (1925) (where it was stated regarding the
delegation of legidafive power: "It is the well-recognized general rule that a power vested in one of
the departments of our government by the constitution cannot be delegated to any other branch of
the government, board, or tribunal"). This type of improper delegation can run into due process
problems as it impacts citizens rights. As indicated above, the congtitutional rights of citizens are
not implicated in the BOE's claim settlement process. In addition, even with prohibition against
delegation between the constitutional branches of government, the court has held "the legidature
cannot delegate legidative power, but it may delegate authority or discretion, to be exercised under
and in pursuance of the law." See Ex Re. Ginocchio v. Shaughnessy, 136, 217 P. 581,
583 (1923).

The Nevada Legidature has set numerous statutory standards regarding liability of
the state and its officers and employees. See NRS 41.0101.039. In a manner not inconsi stent
therewith, the BOE delegated appropriate authority and discretion to its lawfully recognized
executive department attorney. This delegation would not be in violation of the delegation
doctrine. However, whether this delegation is appropriate is a policy question that is within the
BOE's inherent authority and is not within the Controller's statutory authority.
provides: "[u]pon approval of any claim by the state board of examiners, the state controller sha
draw his warrant for the payment thereof . . . ." By its delegation of authority the BOE has
"approved" the warrant requests made by the Attorney Genera's office within the $10,000 limit.

Regardiess of the apparent mandatory language of [NRS 41.Q§I?| regarding the
Controller's duty, the Controller has the responsibility to decide whether atort clam is "just and

legal." See [NRS 227.160|1)(b); see also State of Nevada v. Doron, b Nev. 32_9{ (1870). The
Controller's authority goes to the nature of the claim itself, not the process of another agency of
government that presents that claim. NRS 277.160]requires the Controller to alow those just and
legal claimsthat are presented to the BOE and not acted upon within 30 days. The BOE's approval
process, or lack thereof, does not impact the justness or legdity of the claim itself. If the clam has
been presented to the Controller's office through a process approved by the BOE, that is sufficient
statutory basis to honor the warrant request.

CONCLUSION




The Board of Examiners, pursuant to rue making in the State

Administrative Manual, has properly delegated tort clam setffement authority to the Attorney
Generd's office for claims of $10,000 or less.

FRANKIE SUE DEL PAPA
Attorney Genera

By: RANDAL R. MUNN
Deputy Attorney Genera

OPINION NO. 97-08CHILDREN; CHILD ABUSE AND NEGLECT;HEALTH; COURTS;
JUVENILES: In caseswhere award of the state isterminally ill, the court has the authority upon a
physician's recommendation to order placement of a "Do Not Resuscitate" order on the chart of a
minor in custody by the ward's treating physician. In this process the Division of Child and Family
Services acts as a presenter of evidence under NRS 432B and]no liability attaches to the Division
of Child and Family Services for any action the court may take.

Carson City, February 27, 1997

Mr. Ken R. Patterson, Administrator, Division of Child and Family Services, 711 East Fifth Street,
Carson City, Nevada 89710-1002

Dear Mr. Patterson:

Y ou have asked this office for an opinion as to under what circumstances a"Do Not
Resuscitate’ (DNR) order may be placed on the chart of aterminaly ill child in the custody of the
Division of Child and Family Services (Division). In responding to this inquiry, the issue of
appropriate legal relationship needed to place such an order is addressed. Also examined is the
impact, if any, placement of such an order may have on Medicaid or other federal funding.

UESTION

Under what circumstances can DNR orders be placed on the chart of a child in the
Division's custody who isterminaly ill?

ANALYSIS

As each child's Situation is unique, it is clear thisissue must be addressed on a case-
by-case basis. There are, however, categories under which this larger question can be subdivided
to help provide the Division guidance with how to proceed in future cases.

A DNR order prepared by atreating physician, aso commonly referred to asa"no
code," prevents emergency action from being taken upon a patient in a hospita setting by
speciaized teams formed in acute hospitals composed of doctors, nurses, and other professiond
support staff trained in administration of cardiopulmonary resuscitative measures. If a patient goes
into cardiac or respiratory arrest and such an order is not in place, the nurse in attendance causes a
code word to be broadcast on the hospital's intercom system. In response, the members of this
code team converge on the room immediately perform extraordinary resuscitative measures upon
the patient. A DNR order interrupts such a convergence of medical personnel at those emergency
instances when it isrequired to sustain life.



This type of order is not to be confused with which describes the

lega circumstances whereby a person 18 years of age or older may knowingly withhold or
withdraw from use of life-sustaining treatment. "Life-sustaining” treatment is defined by
B49.570]as "a medical procedure or intervention that, when administered to a patient, serves only
to profong the process of dying."

With a DNR order placed on the medical charts by the treating physician the patient
is still administered life-sustaining treatment, even though it may merely prolong the process of
dying. This opinion contemplates appropriateness of extraordinary emergency resuscitation
measures only, not cessation of a@treatment. Moreover, it is only concerned with terminaly ill
children in the Division's custody.®™ The analysis of DNR orders for children not in the Division's
custody is beyond the scope of this opinion.

Analyticaly, there are three circumstances that must be separately considered to
fully address interrelated issues of when atreating physician in consultation with the Division can
place a DNR order on a termindly ill minor ward's charts, and what legal relationship with the
child is necessary to alow the Division to seek such an order.

The first and easiest scenario is where the Divison worker puts before the court a
physician who can produce medical evidence that a DNR order i@appropriate in the case of a
terminally ill ward and the parent consents to placement of same®™ In this particular case, the
person most responsible for the minor (the parent) agrees with the physician's assessment of their
child's condition, and that is the end of the inquiry. Indeed, while it is advisable to make the
juvenile court aware of such events, the decision under this set of facts is properly placed in the
hands of that parent. The court plays no role in the decision, nor does the Division.

The second circumstance is one where the Division worker puts before the court a
physician who can produce competent medical evidence to prove that a DNR order is appropriate
in the case of aterminaly ill child in Division custody, and no parent can be reached to make the
final decision. In this case, after diligently attempting to contact a parent to no avail, the Division
takes the matter before the juvenile court for further direction. After the Divison offers a
physician who presents competent medical evidence which indicates it would be in the minor's best
medical interest, the juvenile court possesses authority to directly order placement on the subject
minor's medical charts of the DNR order as prepared by the appropriate medical professional.

This power is derived most directly from NRS 432B.560(1)(a) wherein the juvenile
court may order aminor ward "to undergo such medical, psychiatric, psychological or other care or
treatment as the court considers to be in the best interests of the child." 1d. While there has been
no case within this jurisdiction construing this provision in this manner, there exists persuasive
legidative history in Nevada and authority from other jurisdictions to assist this office in making a
determination on thisissue of first impression.

The Minutes of February 27, 1985, hearing on A.B. 199 before the Joint Senate and
Assembly Committees on the Judiciary indicate that § 63 (later NRS 432B.560(1)(a)) was created
"to essentidly take care of section the foster care situation.” Minutes a 9. While only brief

& A child is"terminally ill" when competent medical evidence indicates there is no reasonable hope for recovery. The status of terminaly ill isa
medica determination that must be specifically indicated in the supporting materials presented by the doctor to the court in support of the
appropriateness of a DNR order.

% In many instances, children can bein the custody of the Division, while parents simultaneously maintain their parental rights.



commentary, this legidative history provides some guidance to show that this statute was created
to allow the juvenile court to make medical decisions for wards of the state where there were no
parents available. Without this provision, there would be a void in the "foster care situations," as
no person would be alowed by law to make these decisions. Foster parents do not possess such
authority.

Two other jurisdictions have addressed authority of the juvenile court to grant DNR
orders for terminaly ill wards of the state in cases of an absent parent. Each has approached it in a
dightly different manner.

In Custody of a Minor, 434 N.E.2d 601 (Mass. 1982), the Supreme Judicial Court
of Massachusetts offered the most useful and common sense approach to thisissue. It began with
the genera proposition that the "statutory grant of jurisdiction . . . carries with it by implication
power to use necessary means to exercise and enforce that jurisdiction.. . .." Id.

The court then enunciated seven well-considered frs that it used in deciding
whether it possessed the power to order placement of the DNR order.*™ It took note that:

The child isaward of the state;
The child is not competent to make the decision;
The parents have not exercised their parental responsibilities toward the child;
The child's condition isincurable and the prognosis for treatment is negative,
Medica opinions were "clear and unanimous”;
Resuscitation attempts would be "painful and intrusive"; and
The child was award of the state before this DNR issue arose.
Id. at 608.

NoghswbhE

With all of these factors considered, the court concluded that "absent a loving
family with whom physicians may consult regarding th%?ntry of a'no code' order, thisissueis best
resolved by requiring ajudicial determination. ..." Id.

Use of this procedure in Nevada in accordance with this Massachusetts case is
legally and practically sound. It should be used by the Divison. The Division should present
these factors to the juvenile court while requesting a bifurcated hearing: (1) It should request that
the court establish that it is the appropriate forum to make this decision in the "parent-absent”
scenario; and (2) The Division should inquire of the court whether it will, in fact, order the
appropriate physician to place a DNR order on the chart of the terminaly ill child in the Division's
custody.

In this scenario, it is irrelevant that the Division is merely the child's custodian and
not the guardian, because the court is acting directly. The Division is merely a presenter of facts,
and holds no decision making or discretionary authority.

In In re C.A., 236 Ill.App.3rd 594, 603 N.E.2d 1171 (lll. App. Ct. 1992), another
approach is offered that would be sound under Nevada state law if the court refuses at part two of

% Theissue of whether the juvenile court has the authority to make this determination is a different inquiry than whether the court actually should
enter the order. The latter inquiry is beyond the scope of this opinion. Nevertheless, the Division should provide the court with a potential decision-
making apparatus for appropriateness of the actual DNR order. The suggested test for the court to consider is whether placement of such an order is
proven to bein the best medical interests of the child. Thistest seemsto fit most closely with the court's statutory authority under NRS chapter 432B.

7 The case of Care and Protection of Beth, 587 N.E.2d 1377 (Mass. 1992) held the same way as Custody of a Minor on this issue of
appropriateness of ajudicia determination for aDNR order. This court also used many of the above factorsin reaching its determination.



the bifurcated hearing to directly order a physician to place a DNR order on the child's chart. This
method, although legally sound, presents greater difficulty for the Division in its execution.

In that case, a ward of the state of Illinois, suffered from "severe and incurable
conditions,” including Human Immunodeficiency Virus (HIV) and a severe neurological
impairment. Inre C.A. at 1181. The child's guardian sought the court's permission to allow him to
authorize a DNR order to be placed on the child's chart. This request was made pursuant to the
treating physician's judgment that such an order was medically appropriate.

In holding it was within the juvenile court's power to grant such permission to the
guardian for a DNR order, the court relied on Illinois "Juvenile Court Act," particularly § 2-11,
which empowers the Illinois Juvenile Court during temporary custody to approve "medical, dentd,
or surgical procedures if such procedures are necessary to safeguard the minor's life or hedth." In
re C.A. a 1178. The court stated that such a holding was particularly appropriate because "the
court is charged with ruling on al matters presented to it regarding the welfare of the child." 1d.
The child's guardian sought the court's permission to alow him to authorize a DNR order to be
placed on the child's chart. This request was made pursuant to the treating physician's judgment
that such an order was medically appropriate.

Asto the absence of the parents or guardians, the court later stated:

Because wards of the court are not in the care their biologica parents,
representatives of the State step in to act in Parens Patriae® Section 2-22 of the Act
expressy requires the trial court to adhere to the 'best interests of the minor and the
public,' in dispositional hearings concerning wardship.

Id. at 1180 (emphasis added).

The case of In Re C.A. supports the proposition NRS 432B.560(1) (&) should be read
to include such powers as well. The two statutes in Illinois and Nevada are nearly identical in
coverage. Indeed, following the logic and important public policy considerations behind this case,
not only is it appropriate for ajuvenile court in Nevada, when presented with appropriate medical
evidence from hedlth care professionals, to make these types of medical decisions, it is necessary if
the court wishes to discharge its obligation under NRS 4'}%)28.566[ 1)(a) to both the ward, as well as
to the public at large.

Procedurally, upon finding the DNR order was in the minor's best medical interest,
the court authorized the ward's guardian to consent to placement of the DNR order by the treating
physician on the chart of the minor. This is decidedly different from the court ruling on the issue
in Massachusetts.

While the approach taken in this caseis legally sound and may be correctly adopted
by any or al juvenile courts in Nevada, it presents a problem for the Division as the mere
custodian of childrenin custody. Indeed, no authority has been uncovered that would allow a mere
legal custodian to make this difficult medica decision.

Therefore, the method used in Massachusetts in the form of a direct DNR order
from the juvenile court is preferable. If however, as has been the case in some juvenile cases in
Nevada in the past, the court refuses to order the DNR directly under part two of the bifurcated
hearing, the lllinois method can then be used, as NRS RZB.SBG% 1)(a) empowers the juvenile court

% Thisterm refersto therole of state as sovereign and guardians of persons under legal disability, such aswards of the state.



to authorize the Division to consent to the treating physician's decision to place a DNR order on the
medical chart of aminor in custody.

If the juvenile court in question favors the Illinois method as to part two of the
bifurcated hearing, the Division should seek status as a temporary guardian of the child in custody
pursuant to NRS 159.052] before any order on the matter is rendered. Temporary guardianship can
be established by Taw for a 10-day period in Situations where a "proposed ward . . . needs
immediate medical attention.” It is during this period of time that the Division authorize the
treating physician to place a DNR order on a child's chart, if the juvenile court so instructs.

The final scenario is one in which the parent or legal guardian objects to placement
of a DNR order on a ward's charts. In this case, the judge till possesses authority under
132B.560(1)(a) to order placement of the DNR order, athough the court's footing may

ecidedly less firm.

Nonetheless, the Division can put before the court medica professionals to present
evidence that such an order would be in the medica best interests of the minor, even over the
parents objection. While the ents should be given tremendous deference in this setting, the
parents rights are not absol ute 22 They are subject to review by the court to ensure that the parents
are making decisions based upon the medical best interests of the child, and with no other motive.

Under each of these scenarios presented above, the Divison would be immune
from liability. In cases where the parent of the ward decides the DNR order is appropriate, the
Division is not making the decision and is thus not liable. In the other two situations, the Division
would be merely presenting the case for review pursuant to NRS 432B, |"exercising due care” in
obeying a court order handed down pursuant to M a). In this scenario, the

Division would have immunity from liability as per

The final issue is whether placement of the DNR order would affect Medicaid or
other federal funding to the Division. In each of these instances, the Division is merely presenting
information to the juvenile court for itsreview. It isnot affirmatively acting, other than pursuant to
statutory mandate and court order, as all citizens and agencies must. The Medicaid regulations for
the state program include only dictates for the state agency to follow and services covered. It does
not appear that a DNR order will have any impact on federa funding to Medicaid. If you have
other specific programs about which you are concerned regarding continuation of federal funding,
please provide information regarding those concerns so they can be addressed.

CONCLUSION

% Although there is no published case where a DNR order was ordered by a juvenile court over the objection of a parent, the limits of parental
discretion have been tested. In the case of In Re Custody of a Minor, 393 N.E.2d 836 (Mass. 1979), the parents of a child suffering from acute
lymphocytic leukemia wished to continue "metabolic therapy” on the child, despite medical evidence that such treatment would be detrimental to the
child's condition. While recognizing that parents have the right to raise their children in accordance with the "dictates of the conscience," the court
noted that thisright is not absolute. Id. at 843.

The court later statesits position thudy:
[T]he parental right to control a child's nurture is grounded not in any absolute property right which can be enforced to the detriment of the
child, but rather is akin to a trust, subject to a correlative duty to care for and protect the child, and terminable by the parents failure to
discharge their obligations. Thus we have stated that where a child's well-being is placed in issue, it is not the rights of the parent that are
chiefly to be considered. The first and paramount duty isto consult the welfare of the child.
1d (citations omitted).

It is upon these principles that the court may rely in making these decisions. It istherole of the Division to merely present the situation to
thejuvenile court for itsreview.



In conclusion, DNR orders are only appropriate in situations where medical
evidence indicates the child in custody is terminaly ill. Where a parent of a child in custody
consents to placement of a DNR order, the consent should be put in place with notice to the
juvenile court. Consent of the court or the Division is not required. Where no parent is available
and/or willing to make this decision for a ward of the court, two avenues are available to the
Division to secure placement of the order.

The Division should begin by requesting a bifurcated hearing in the matter. Firs, it
should provide information to the court for it to determine if it has authority to make the decision
in that case. The court should base its decison upon a number of factors including the minor's
inability to express his or her wishes as well as the natura parents absence from the decision
making process. In the second phase of the hearing, the Division should inquire as to whether a
DNR order will issue directly from the court. If so, the inquiry is complete and the treating
physician is authorized to do so.

If the juvenile court is unwilling to issue the order directly at the second phase of
the hearing, under the Illinois method, the Divison should requ&st permission to authorize the
treating physician to place the order on the terminally ill minor's charts, upon afinding that such an
order isin the medical best interests of the child under NRS 432B. 566] In this particular case, the
Division should first establish a 10-day temporary guardianship to follow through on such
authorization with the treating physician, as the Division's current status as legal custodian of the
child is not sufficient under law, to possess such authorization.

Where a parent objects to placement of a DNR order, against the weight of medical
evidence to the contrary, the Division should still request a hearing on the matter before the
juvenile court. While the court's footing on this issue is decidedly less firm, a parent's right is not
absolute, and the court may indeed issue the order over objection of the parent if said parent is not
acting in the best medical interests of the child.

Findly, if the Division takes any of the above actions, it should not be legally liable
for doing so, nor would such actions place its federal funding in jeopardy. In al of these cases, the
Division would be acting in strict accordance with a court order, from which no negative legal
ramifications should follow.

FRANKIE SUE DEL PAPA
Attorney Genera

By: MICHAEL DREITZER
Deputy Attorney Genera

OPINION NO. 97-09ATTORNEY GENERAL; BOARDS AND COMMISSIONS; TAXATION:
The Department of Taxation did not have authority to seek judicia review of Nevada Tax
Commission decisions in Newmont and Kassbohrer. Under Rule 157 of the Supreme Court Rules,
the decision on whether a conflict of interest exists in representation of multiple clientsis|eft to the
sound and reasonable belief of the particular attorney. The mere fact that the Attorney Generd's
office may represent numerous state agencies within the executive branch, in various roles, does
not constitute an inherent conflict of interest for which disqualification is necessary. The Director
of the Department of Taxation generally may not act independently of the Commission in directing
what proceedings, actions, or prosecutions are instituted to support the tax laws of the state.

Carson City, March 10, 1997



Barbara Smith Campbell, Chairperson, Nevada Tax Commission, 1550 East College Parkway,
Carson City, Nevada 89706

Dear Chairperson Campbell:

On January 28, 1997, the Nevada Tax Commission (Commission) requested, by
unanimous vote, this office clarify Op. Nev. Att'y Gen. No. 97-01 (January 16, 1997).
Specifically, the Commission asked the opinion be clarified in several respects, as set forth below.

QUESTION ONE

Did the Department of Taxation (Department) have authority to appeal the
Commission's decisions in the contested tax cases of Newmont Gold Company and Kassbohrer,
Inc., to state district court?

ANALYSISAND CONCLUSION TO QUESTION ONE

On May 2, 1996, the Commission ruled against the Department's position in an
appea of a hearing officer's decision in two contested tax cases. Specificaly, the Commission
ruled that certain transactions involving Newmont and Kassbohrer were not taxable under chapter
372 of the Nevada Revised Statutes. Without advising the Commission, the Department filed
appedls in district court seeking judicia review of these decisons. Following the district court
dismissal of the appeals on the grounds that the Department did not have standing or authority to
file the appeals, the Department filed a notice of appeal to the Nevada Supreme Court.

At the Tax Commission hearing held on November 13, 1996, the Commission
ordered the Director of the Department to withdraw the appeals. The Director indicated that he
would not withdraw the appeals and stated his belief that as Director of the Department he had the
authority to bring the appeals. In light of these circumstances, the Commission requested the
opinion of this office as to who is the head of the Department. Although that question was
addressed in AGO 97-01, the Commission now seeks clarification of the opinion under the specific
facts outlined above.

The anadyss and concluson to Question One of AGO 97-01 are hereby
incorporated by this reference and are clarified are set forth below.

The statutes governing appeas from Commission decisons do not specificaly
address whether the Director of the Department may appeal to district court a decision of the
Commission. However, the various procedura provisions regarding redeterminations and appeals
of contested tax matters clearly differentiate between the individual or business which has paid or
failed to pay taxes to the state and the Department. See, e.g., .410. For example,
indicateﬁ if a"person” fails to pay taxes, the Department may compute the amount
owed. The "person” must be given notice of the Department's determination. See NRS 360.350,

The statutes set forth the right of a"person” to seek judicia review of the Department'sTinal order,
but do not address the right of the Department to seek judicial review. See Seealso

The term "person” is defined in the Sales and Use Tax chapter at NRS 372.040]es:

‘Person’ includes any individual, firm, copartnership, joint venture, association, socia
club, fraterna organization, corporation, estate, trust, business trust, receiver, trustee,
syndicate, cooperative, assignee, or any other group or combination acting as a unit, but
shal not include the United States, this state or any agency thereof, or any city, county,
district or other political subdivision of this state.



Thus, there is no doubt that | .395[does not grant the Department the right to seek judicial

This statute specifically excludes the Department from the definition of "person.”
review of final orders of the Commission in these contested tax matters.

It must also be noted, however, that in at least one type of tax matter, assessment of
property for taxation, the Department is specifically given the authority to appea decisions of the
Commission on centrally assessed properties to the State Board of Equalization. See
2). This suggests that where the legidature intends the Department to have authority T0
apped decisions of the Commission in contested tax matters, it specifically provides for such
appeasin astatute.

Finaly, while the statutory scheme creating the Commission and the Department
defines particular duties and responsibilities for each, the legislature unequivocally established the
Commission as "[t]he head of the [D]epartment.” NRS 360.120(2). See Act of May 27, 1975, ch.
748, 8 11, 1975 Nev. Stat. 1643, 1647. Although the statutes now provide for the Governor to
appoint the Executive Director of the Department who is designated the "chief administrative
officer," there is no doubt that Commission is the final authority over the Department of Taxation.

Seeid.,, at 1646-48 (now codified in NRS 360.120] B60.200).

The broad general powers of the Commission to review decisions of the director, to
supervise and regulate assessment of property, collection of taxes, and direct what actions or
proceedings will be instituted, make it clear that the Commission is the fina authority over the
Department. See NRS 360.245] 360.250] and 360.260. Thus, in the Newmont and Kassbohrer
cases, unless the taxpayers filed a notice of appeal to district court, the Commission’s decision was
final. The Department lacked statutory authority to seek an appeal of those decisions.

QUESTION TWO

When the Commission, as a body, perceives that the Attorney Generd's office has
developed a conflict of interest in its representation of the Commission and the Department,
pursuant to Rule 157 of the Supreme Court Rules, does the Commission have the right to request
independent counsel or is the issue of disqualification to be determined solely by the Attorney
General?

ANALYSISAND CONCLUSION TO QUESTION TWO

The Commission is seeking reconsideration of the Attorney Genera's opinion on
this question because the question as phrased in AGO 97-01 did not follow the Commission's
original gquestion verbatim. Question Two, as set forth above, is exactly the question asked by the
Commission and set forth by Chairman Campbell in a memorandum to Deputy Attorney General
Jeff Rodefer, dated January 13, 1997. After consideration of the question as it is stated above we
have concluded that our analysis and concluson to Question Two contained in AGO 97-01
remains the same, and we hereby incorporate that analysis and conclusion.

QUESTION THREE

Pursuant to or any other applicable state statute, under what
circumstances, if any, may the Department act independently of the Commission in any lega

proceedings for enforcement of law?

ANALYSISAND CONCLUSION TO QUESTION THREE




This office was asked to clarify our analysis and conclusion to Question Three of
AGO 97-01 because some of the language of the opinion was considered ambiguous by the
Commission. After careful review of analysis and the conclusion to Question Three, we believe
the opinion is correct as written and appropriately addresses the powers, duties, and responsibilities
of both the Commission and the Director. The analysis and conclusion to Question Two of AGO
97-01 are incorporated herein by this reference.

In order to provide further clarification, we reiterate that, as stated above in this
opinion, the Commission is the fina authority and the head of
the Department of Taxation. The Director isthe "chief administrative officer,” and assuch is given
numerous duties and responsibilities.  See, eg., .245. However, it is the
Commission which is made the "head of the department,™ and 1t is the Commission which
prescribes the "regulations for carrying on the business of the tax commission and of the
department.” NR .120|and m}%%%m The Director acts independently only in the sense
that the activities of the Department 1n enforcing Nevada tax laws are carried out on daily basis
under the administration of the Director. There are a few instances in the tax statutes, such as the
provisions of 2), where the Department is apparently given some independent
authority; however, these insfances appear to be the exception and not the rule. In keeping with the
statutorily created preeminent position of the Tax Commission as the head of the Department, it is
the Commission which under R_@ﬁ%g]has "the power to direct what proceedings, action or
prosecution shall be instituted to support the Taw."

The Department, under the administration of the Director, must carry out its daily
duties and responsihilities created by law, and must do so in a manner which is consistent with
statute, and with the regul ations and policies established by the Commission for such enforcement.
In accordance with NRS 360 26?5 the Commission directs what actions, proceedings or
prosecutions are to be instituted. However, as we concluded in AGO 97-01, in the case of actions
brought in the courts of this or another state, the Attorney Genera has the independent authority to
determine whether the action will be brought or defended on behalf of the state.

In conclusion, the Department of Taxation did not have the authority to seek
judicia review of Nevada Tax Commission decisions in the Newmont and Kassbohrer cases.
Under Rule 157 of the Supreme Court Rules, the decision on whether a conflict of interest existsin
representation of multiple clients is left to the sound and reasonable belief of the particular
attorney. The mere fact that the Attorney Genera's office may represent numerous state agencies
within the executive branch, in various roles, does not constitute an inherent conflict of interest for
which disqualification is necessary.

The Director of the Department of Taxation as a generd rule, may not act
independently of the Commission in directing what proceedings, actions or prosecutions are
instituted to support the tax laws of the state.

FRANKIE SUE DEL PAPA
Attorney Genera

By: BROOKE A. NIELSEN
Assistant Attorney Genera

OPINION NO. 97-10DISTRICT ATTORNEYS; DRIVING UNDERTHE INFLUENCE;
PROSECUTIONS: NR .3/92(3) limits the discretion of district attorneys to negotiate driving
under the influence charges down to lesser charges pursuant to plea negotiations. This limitation
on discretion is authorized by the Nevada Constitution and the limitation applies only to charged




conduct, and provides no limitation to the prosecutor's discretion concerning what charge may be
filed in the first instance.

Carson City, March 17, 1997

The Honorable Robert Beckett, Nye County District Attorney, Post Office Box 593, Tonopah,
Nevada 89049

Dear Mr. Beckett:

The Nye County District Attorney's office has pending a possible driving under the
influence (DUI) prosecution. The facts of the case appear to reasonably support a conviction for
DUI. Inthisregard, you have asked the following question.

UESTION

May the Nevada Legidature limit discretion of a district attorney pursuant to @
@{3) concerning the decision to negotiate a DUI charge, the facts of which appear to
reasonably support a conviction for DUI, and if so, does this limitation to negotiate such cases
further limit the district attorney's discretion concerning the original charge which may be brought?

ANALYSIS

The Nevada Constitution provides for election of certain county officers, properly
referred to as congtitutional county officers, including district attorneys. The office of district
attorney predated the approval of the Constitution by a vote of the people of the Nevada Territory
in September 1864 and admission into the Union of the new state the next month. See State v.
Tilford, L Nev. 201{(1865); Nev. Const. art. 1/, 8 13] The Constitution specifically grants to the
legidature authority to establish the paramefers and duties of al constitutional county officers,
including district attorneys.

Article 4, 8 32 provides:

The Legidature shal have power to increase, diminish, consolidate or abolish the
following county officers. County Clerks, County Recorders, Auditors, Sheriffs, District
Attorneys and Public Administrators. The Legidature shall provide for their eection by
the people, and fix by law their duties and compensation.

The legidature has fixed the duties of the office of district attorney primarily in
chapter 252 of the Nevada Revised Statutes. The legidature has further fixed the duties of district
attorneys in numerous statutes in addition to those found in that chapter. It is clear that the
congtitutionally authorized legidative mandate concerning duties of that office is not confined to

[NRS 200.5081] child abuse);

chapter 252.  Some examples include: | .0081| (duties regarding
and 125B (duties ricarding chitd support collections); NRS chapter 62)]
dll S

duties
regarding juvenile courts); NRS 201.241|(duties regarding obscene materials); and NRS 218.539

(duties regarding provision of S Ica datato Legidative Counsdl Bureau).

Because the duty to initiate criminal prosecutions lies primarily with the district
attorney (NRS 252.080), duty of the district attorney to function as the public prosecutor may be
defined by theTegidature according to the congtitutional authority of art. 4, 8 32 described above.

In addition to the numerous other statutory provisions establishing and fixing the
duties of district attorneys, NRS 484.3792(3) further fixes and defines the duties of that office
regarding prosecution of persons driving under the influence of intoxicating liquor or controlled
substances. That provision provides that a charge of violating provisions of N Ré 484.379] which




outlaws such conduct, may not be dismissed in exchange for a guilty or nolo contendere plea by
the defendant to a lesser charge, or for any other reason, unless the charge is not supported by
probable cause or cannot be proved at tridl.

This provision, by its express and unambiguous terms, applies to charged conduct
only. It is important to recognize that the subject which the statute regulates is the "charge" of
DUI, and not the "offense” or "act" of DUI. It appliesto a specific point on the prosecutorial time-
line. In practice, were a prosecutor to negotiate a DUI charge down to a lesser offense, these
negotiations would usually occur well after the charge had been filed. The legidative intent that
prosecutors must follow through with the full DUI charge once it is filed reflects an understanding
by the legidature of the prosecutorial redlity that the negotiation process usualy follows, and
normally does not precede, filing criminal charges.

In Nevada, as in our sister jurisdictions, the well-known guidelines of statutory
interpretation focus on the provision's express language and intent. When the language of a statute
is plain and unambiguous, a court should give that language its ordinary meaning and not go
beyond it. City Council of Reno v. Reno Newspapers, E%S Nev. 886] 784 P.2d 974 (1989).
Additionally, statutes should be interpreted to effect the intent of the TegiSlature in enacting them;
the interiretati on should be reasonable and avoid absurd results. Las Vegas Sun v. District Court,

104 Nev. 508] 761 P.2d 849 (1989).

When another branch of government attempts to construe a statutory provision
which regulates duties of a district attorney in his prosecutorial function, the legidature must be
presumed to understand the practicalities of the crimina prosecution system, because legidative
bodies are presumed to be aware of existing statutes and the rules of statutory construction.
Airport Authority v. City of Omaha, 177 N.W.2d 603 (Neb. 1970). Changes in statutory language
are presumed to intend a change in result. Eide v. Kelsey-Hayes Co., 427 N.W.2d 488 (Mich.
1988). Our legidature chose to change the existing provison by limiting the discretion of the
prosecutor at a specific point on the prosecution timeline, i.e., after acrimina chargeisfiled. The
choice to include one act within a regulatory scheme, but no others, indicates an intent to exclude
al other items which could be regulated, but were not, from that class. See Pima County v.
Heinfeld, 654 P.2d 281 (Ariz. 1982). The canon of statutory construction "expressio (inclusio)
unius exclusio alterius est,” the inclusion of one thing implies the exclusion of others, applies with
convincing force to this provison. The legidature appears to have made a purposeful decision
regarding the point at which the prosecutor's discretion would be proscribed. This legidative
choice indisputably lies within the legidature's constitutional authority to fix the duties of district
attorneys. Our opinion is buttressed by the conclusion that applying the plain meaning of the
statutory provision results in no harsh, unjust, or absurd results. Being cognizant of the practica
realities of the prosecution function, this statutory provision redlistically draws the regulatory line
limiting the prosecutor's discretion after the charging act takes place but before most negotiations
would take place.

The legidative intent appears to be clear and unambiguous, and the intent appears
to be plain on its face. Thus, the plain meaning of the language must be given its full effect.
Michigan Harness Horsemen's Assn. v. Racing Commissioner, 333 N.W.2d 292 (Mich. 1983).

CONCLUSION

It is clear that in passing this statute the legislature intended to strengthen Nevada's
criminal DUI laws by diminating plea bargaining after a DUI charge is filed in court. Whereas,
the present statute comprises a precise and constitutionally authorized restriction on the plea
bargain function, it does not act as a limit on the charging function. However, until that point is
reached, prosecutors retain their discretion regarding the nature of the chargesto befiled.



FRANKIE SUE DEL PAPA
Attorney Genera

By: VICTOR H. SCHULZE, I
Deputy Attorney General

OPINION NO. 97-11 CRIMINAL LAW; MENTAL HEALTH AND MENTAL
RETARDATION; PAROLE; PRISONS; PSYCHIATRIC SCREENING: Sex offenders subject to
psychiatric screening prior to parole and who have received an enhanced sentence for use of a
deadly weapon or for victimizing a person 65 years of age or older must aso be certified by a
psychiatric screening board prior to parole from the enhanced sentence.

Carson City, March 27, 1997

Mr. Robert Bayer, Director, Department of Prisons, Post Office Box 7011,
Carson City, Nevada 89702

Dear Director Bayer:
Y ou have requested an opinion from our office on the following:
UESTION

Must an offender convicted of a sexual offense subject to psych panel certification,
and who received an additional sentence for use of a deadly weapon or for committing a crime
against a person 65 years of age or older, also be certified by a psych panel before he may be
paroled from the additiona sentence?

ANALYSIS

Nevada law specifies that an offender convicted of specified sexua offenses may
not be paroled unless a board, commonly referred to as a "psych pand,” consisting of the
Administrator of the Division of Mental Hygiene and Mental Retardation, and the Director of the
Department of Prisons, or their respective designees, and a psychologist or psychiatrist licensed to
practice in Nevada, certifies that the offender was underﬁbservati on while incarcerated and is no
longer amenace to the health, safety, or morals of others.

NRS O3 T65}subsections (1) and (2) provide:

1. Except as otherwise provided in _ any person who uses a
firearm or other deadly weapon or a weapon contaning or capable of emitting tear

gas, whether or not its possession is permitted by NR in the commission of
a crime shall be punished by imprisonment in the state prison for a term equal to and
in addition to the term of imprisonment prescribed by statute for the crime. The
sentence prescribed by this section runs consecutively with the sentence prescribed by
statute for the crime.

™ The following Nevada statutes contain the above-described "psych pand” certification requirement: NRS 200.375 (sexual assault or attempted
sexual assault); 201.195 (soliciting minor to engage in act congtituting crime against nature); 201.210 (open or gross lewdness); 201.220 (indecent or
obscene exposure); 201.230 (lewdness with child under 14). NRS 201.450 (sexual penetration of dead human body) requires a psychologist or
psychiatrist licensed in Nevada to certify the offender is not a menace to the health, safety or morals of others.



2. This section does not create any separate offense but provides an
additional penalty for the primary offense, whose imposition is contingent upon the
finding of the prescribed fact. [Emphasis added.]

Similarly, provides an "additionad" jail or prison term, equal to the

term imposed for the primary offense, when the crime is committed against a person 65 years of
e or older. Sexual assault is anong the primary offenses listed. Like subsection (2) of

@)wb&cﬂm (3) of NRS 193.167] provides:. "This section does not create any separaie

offense but provides an additiona penalty for the irimari offense, whose imposition is contingent

upon the finding of the prescribed fact." In short, 2) and 193.167(3) both specify the
respective statutory sections do not create a separa€ offense, but provide "an additiona penalty for
the primary offense.” Thisis clear and unambiguous language which results in two consecutive
prison terms being imposed for one primary offense, such as sexual assault, when a deadly weapon
is used or when the victim is 65 years of age or older. The statutes requiring pysch panel
certification also clearly and unambiguously provide that the offender may not be paroled from the
specified offense, described as a "primary offense” in NRS 193.165]and [[93.167] unless a psych
panel certification isfirst obtained.

CONCLUSION

Words in a statute should be given their plain meaning unless to do so violates the
spirit of the act, or produces an absurd or unreasonable result. Neal v. Griepentrog, 108 Nev. 660
664, 837 P.2d 432, 434 (1992); Alsenz v. Clark Co. School Dist., {09 Nev. 1062] 1065, 864 P.20
285, 286 (1993). The plain meaning of the statutes requiring pysch pane certification prior to
parole, and of the statutes which impose an additional, consecutive term for a primary offense,
such as for sexua assault, is that an offender must be psych pane certified before he may be
paroled from either the initia or additional term. This interpretation does not violate the spirit of
the laws addressed in this opinion or produce an unreasonable or absurd result. The intent of the
statutes which require psych panel certification is to enhance public safety and requiring psych
pane certification prior to parole from an "additional” term for use of a deadly weapon or for
victimizing aperson 65 years of age or older serves to enhance that purpose.

FRANKIE SUE DEL PAPA
Attorney Genera

By: THOMASM. PATTON
Deputy Attorney Genera

OPINION NO. 97-12 PUBLIC OR PATENTED LANDS; UNITED STATES; SUBDIVISIONS:
The United States is not constrained by state laws controlling land division; patentee must abide by
all state and local laws respecting division of lands.

Carson City, March 27, 1997

Mr. Zane Stanley Miles, Chief Deputy District Attorney, Eureka County, Justice Facility, Post
Office Box 190, Eureka, Nevada 89316

Dear Mr. Miles:
You have asked this office for an opinion which explains the interrelation of state

and federal laws concerning division of land in Nevada. Y ou have asked (1) whether state laws on
divison of land control federal agency action; and (2) whether federal land divisions established



prior to patent preclude independent state or county requirements for division after patent has
issued.

BACKGROUND

The facts which you have supplied as the basis for your opinion request are as
follows. A private developer has approached the Eureka County Planning Commission for
assistance with division of certain private lands located in Diamond Valey. The subject lands
appear to have been originaly divided by the United States prior to patent into 19 lots of various
Sizes, most approximately 40 acres. The current owner or owners hold title to 588.8 contiguous
acres comprised of a number of such government lots.

of amap for division of land into large parcels, pursuant to NRS 2/8.4/11.4725. The map depicts

The developer has submitted to the county planning commission a preliminary draft
% acres eac% with one exception being

areconfiguration of the acreage into 15 new lots of exactly 4
alot of 57.77 acres.

QUESTION ONE

Is the federa government required to comply with the provisions of Nevada
Revised Statutes governing division of land into large parcels when the federal government sells or
otherwise disposes of aparcel of public land?

ANALYSIS

Although the facts presented do not directly establish an issue about federal actions,
the following anaysisis offered for background purposes.

The federal government has authority pursuant to the Property Clause to survey its
own lands. U.S.[Condl. art. 4, 8 3 cl. 2. "So long as the United States has not conveyed its land it
is entitled to survey and resurvey what it owns and to establish and reestablish boundaries.” Lane
v. Darlington, 249 U.S. 331, 333 (1919). The federa government's right to conduct surveys of
public landsis exclusive. United Satesv. Montana Lumber & Mfg. Co., 196 U.S. 573 (1905).

The Ninth Circuit has acknowledged the "power of the federal government to make
itsown surveys." Jonesv. United Sates, 195 F.2d 707, 709 (9th Cir. 1952), quoting United Sates
v. Montana Lumber & Mfg. Co. The method of federal survey is described, among other places, in
the opi ‘ons of the United States Supreme Court. See, e.g., So. Pac. RR. Co. v. Fall, 257 U.S. 460
(1922)

In general, the activities of the federa government are free from regulation by the
states. Mayo v. United Sates, 319 U.S. 441 (1943). "It iswell settled that the activities of federa
installations are shielded by the Supremacy Clause [U.S. Const. art. VI, cl. 2] from direct state
regulation unless Congress provides 'clear and unambiguous' authorization for such regulation.”
Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 180 (1988).

™ The public lands are surveyed and platted, as nearly as may be, into rectangular tracts, known as sections, half sections, quarter sections, half
quarter sections, and quarter quarter sections, and where the lines of the survey are interrupted by lakes, public reservations, Spanish or Mexican
grants, state or territorial lines, etc., theirregular tracts at the point of interruption are platted and known as fractional sections,, etc., or as lots having
particular numbers. After the survey the land officers dispose of the lands only according to these legal subdivisons—that is, as sections, half
sections, etc.—and regard the minor subdivisions, quarter quarter sections and lots, as not subject to further division, save in exceptional instances,
where Congress has specialy provided otherwise.
Id.



CONCLUSION TO QUESTION ONE

Based upon the strong statements in the law supporting federal authority to survey
on public lands, combined with the equdly strong statements of federal immunity from state
regulation, this office concludes the federal government is not constrained by state laws controlling
land division or survey.

QUESTION TWO

Is the purchaser or other transferee of land which is divided into government lots
free to dispose of or dienate such parcels to subsequent transferees without complying with
provisions of state law governing division of land?

ANALYSIS

The preceding analysis concludes the federal government's interests prevent state
regulation of survey and division of public landswhile public lands are in federal ownership.

However, "[t]he government has no power to control ‘ previoudly disposed of lands.'
Moore v. Robbins, 96 U.S. 530 , 24 L.Ed. 848 (1877); Hardin v. Jordan, 140 U.S. 371, 11 S.Ct.
808, 35 L.Ed. 428 (1891); Marr v. Shrader, 142 Colo. 106, 349 P.2d 706 (1960)." United Sates v.
Reimann, 504 F.2d 135, 138 (10th Cir. 1974). "[A] patent once issued passes beyond the control
of the executive branch of the Government.” United Sates v. Washington, 233 F.2d 811, 817 (Sth
Cir. 1956), citing Bicknell v. Comstock, 113 U.S. 149 (1885), and United Sates v. Schurz, 102 U.S.
378 (1880). This rule has ancient roots. ™A patent,’ says the court in United Sates v. Sone (2
Wall. 525) is the highest evidence of title, and is conclusive against the government and al
claming under junior patentsor titles. ... ™ Moore at 533. Once patent issues, "thereis no place
for the further control of the Executive Department over the title. The functions of that department
necessarily cease when the title has passed from the government.” 1d. "If this were not so, the
titles derived from the United States, instead of being the safe and assured evidence of ownership
which they are generally supposed to be, would be always subject to the fluctuating, and in many
cases unreliable, action of the land-office." 1d. at 534.

Because the United States normally retains no interest in public lands once patent
issues, thereis no occasion for preemption by the Supremacy Clause of state rules regarding survey
and divison of land. Thusit isthe opinion of this office that state rules on division of land would
apply to any private owner whose land was originally acquired from the federal government. This
office notes that nearly al privately owned lands in the state were originally property of the United
States, part of the acquisition by the federal government pursuant to the Treaty of Guadelupe-
Hildago, Feb. 2, 1848, U.S.-Mex., 9 Stat. 922.

This office also would note, however, that under existing state law, a purchaser of
multiple contiguous parcels may subsequently, without further approval by the county pursuant to
NRS chapter %78] dienate the existing parcels. This is true regardless of the origin of the
purchaser'stitfle. Thereis no requirement for the owner to revert the aggregated lots to acreage and
reapply for division of the land. However, the owner may at his option do so, pursuant to@
R78.490] and must do so if his intent is to reconfigure parcel boundaries of existing lots. Once
having reverted the preexisting division to acreage, the owner then would apply to the county to
divide the land with the proposed new boundaries.

CONCLUSION TO QUESTION TWO

The purchaser of government lots must abide by al state and loca laws and
regulations respecting division of lands.



FRANKIE SUE DEL PAPA
Attorney Genera

By: C. WAYNE HOWLE
Senior Deputy Attorney Genera

OPINION NO. 97-13 LOANS; PAWNBROKERS; LICENSES: Pawnbro kers who make loans
with terms that violate statutory limitations on pawn transactions set forth in NRS chapter 646]do
not make such loans under the authority of that chapter and are therefore not exempt from Ticensing
requirements for installment Ienders pursuant to NRS 6/5.040(1). Loans that violate provisions of
the Pawnbroker Act, NRS chapter &%ﬂ will subject pawnbrokers making such loans to regulatory
action by officials who enforce that act.

Carson City, April 1, 1997

Mr. Burns Baker, Deputy Commissioner, Financial Institutions Division, 400 East Second Street,
Carson City, Nevada 89710

Dear Mr. Baker:

In Op. Nev. Att'y Gen. No. 97-03 (February 10, 1997), we were presented with the
guestion of whether a company licensed as an installment lender pursuant to chapter 675 of NRS
needed to become licensed as a pawnbroker pursuant to chapter 646 of NRS in order to make loans
secured by motor vehicles. In concluding that such licensing was not required, we distinguished
"Vehicle Title Pledge" transactions, used by many pawnbrokers, where the title to the vehicle is
pledged to the pawnbroker and automatically forfeited if repayment is not made by the specified
date, from "U.C.C. Secured Transactions," used by installment lenders, where the lender retains a
security interest in the vehicle which, in the event of default, is foreclosed upon pursuant to
applicable provisions of the Uniform Commercial Code. This opinion clarified an earlier opinion
wherein we concluded that pawnbrokers making auto loans were exempt from licensing provisions
for installment lenders. Op. Nev. Att'y Gen. No. 95-20 (November 17, 1995). The Financia
Institutions Division has now received an inquiry from local law enforcement officials regarding
the types of loans that are authorized pursuant to the Pawnbroker Act, NRS chapter H%] It is
apparently the practice of some pawnbrokers to make installment loans containing terms prohibited
by statutory provisons governing pawn transactions. This practice has raised the following
guestion.

UESTION

May pawnbrokers make loans that would otherwise require licensing pursuant to
NRS chapter 675]|with terms prohibited by statutory limitations on pawn transactions and remain
exempt from Ticensing as installment lenders pursuant to 1)’?

ANALYSIS

In your opinion request, you cite as an example of aloan that is prohibited by the
Pawnbroker Act a loan with interest payable in excess of 8 percent per month. Another example
would be aloan providing for forfeiture of the collateral in fewer than 120 days. When questioned
by loca law enforcement officials about loans containing terms prohibited by statutory limitations



imposed on pawn transactions, some pawnbrokers have apparently responded the loans are not
subject to the Pawnbroker Act but are instead authorized by the Installment Lender's Act,

These pawnbrokers also assert that, despite making loans that would otherwise
subject them to licensing as installment lenders, they are exempt from licensing pursuant to NRS |
@[1). We must therefore examine this exemption.

The Installment Lender's Act does not apply to "[a] person doing business under the
authority of any law of this state or of the United States relating to banks, savings banks, trust
companies, savings and loan associations, credit unions, development corporations, mortgage
companies, thrift companies, pavnbrokers or insurance companies.” 1). Asnoted in
our previous opinion, this provision is apparently intended to exempt those companies that are
already subject to licensing and regulation by other authorities from licensing and regulation under
NRS chapter 675] An interpretation that would permit pawnbrokers to make loans not authorized

y the Pawnbroker Act and still retain the exemption from licensing under [NRS chapter 675]would
be inconsistent with the apparent rationale for the exemption. When a pawnbroker makes a loan
prohibited by provisions of the Pawnbroker Act, the loan escapes regulatory scrutiny atogether if
the loan is aso exempt from regulation pursuant to NRS chapter 675]

More importantly, the licensing exemption in E R§ §75.§@] 1) is, by its plain terms,
limited to persons doing business "under the authority of" the Taws referred to in the exemption.
The Pawnbroker Act does not, of course, authorize a pawnbroker to make loans that are prohibited
by statutory limitations placed on pawn transactions. To paraphrase the exemption as applied to

pawnbrokers, only persons maki ni loans authorized by the law governing pawnbrokers are exempt

from licensing pursuant to NRS 6/5.040(1). Since pawnbrokers are not authorized to charge
interest at a rate greater than 8 percent per month or permit forfeiture of redemption rightsin fewer
than 120 days, loans with such terms would not, in the examples given, be made "under the
authority" of the Pawnbroker Act. Such loans would therefore not qualify for the exemption set
forthin %Rg §75(E|5|] 1). Moreover, a pawnbroker without an installment lender's license making
loans with terms prohibited by the Pawnbroker Act would be violating the Pawnbroker's Act and
subjecting itself to regulatory action by officials who enforce that act. Pawnbrokers who make
loans with terms that violate statutory limitations on pawn transactions must therefore either cease
making such loans or obtain an installment lender's license pursuant to NRS chapter 675]

CONCLUSION

Exemption from the licensing requirement of the Installment Lender's Act set forth
in 1) is limited by its plain terms to persons doing business "under the authority of"
the Taws referred to in the exemption. Pawnbrokers who make loans with terms that violate
statutory limitations on pawn transactions set forth in NRS chapter 646]do not make such loans
under the authority of that chapter and are therefore not exempt from Ticensing requirements for
installment lenders pursuant to NRS 6/5.040(1). Loans that violate provisions of the Pawnbroker
Act, NRS chapter &6] will subject pawnbrokers making such loans to regulatory action by
officialswho
enforce that act. Pawnbrokers who make loans with terms that violate statutory limitations on
pawn transactions must either cease making such loans or obtain an installment lender's license

pursuant to NRS chapter 675]

FRANKIE SUE DEL PAPA
Attorney Genera

By: DOUGLASE. WALTHER
Senior Deputy Attorney Genera



OPINION NO. 97-14 DEPARTMENT OF MOTOR VEHICLES AND PUBLIC SAFETY;
INSURANCE VERIFICATION: State law requires Department of Motor Vehicles and Public
Safety to refund a $50 reinstatement fee imposed and collected from a registered owner who failed
to respond to an insurance verification inquiry and who, having maintained insurance on his
vehicle at al relevant times, proves to satisfaction of the Department of Motor Vehicles and Public
Safety that there was a justifiable cause for his failure to respond to the insurance verification
inquiry.

Carson City, April 3, 1997

Mr. Raymond L. Sparks, Acting Director, Department of Motor Vehicles and Public Safety, 555
Wright Way, Carson City, Nevada 89711

Dear Mr. Sparks:

This letter isin response to your request for an opinion from this office concerning
the following inquiry:

UESTION

Does state law permit refund of a $50 reinstatement fee imposed and collected from
a registered owner who falled to respond to an insurance verification inquiry made by the
Department of Motor Vehicles and Public Safety and who, having maintained insurance on his
vehicle at al relevant times, proves to the satisfaction of the Department that there was ajustifiable
cause for hisfailure to respond to the insurance verification inquiry?

ANALYSIS
A. BACKGROUND

In 1981, the legidature conferred on the Department of Motor Vehicles and Public
Safety (DMV/PS) authority to administer the insurance verification program. Initialy, state law
required DMV/PS on an annua basis to randomly select not more than 10 percent of the vehicles
registered in this state and conduct an insurance verification inquiry. The penaties for
nonresponse to an insurance verification inquiry included suspension of registration, return of
license plates, and, at reinstatement, filing by the registered owner of proof of insurance for a
period of three years.

During every session of the legislature from 1981 to 1995, the statutes pertaining to
the insurance verification program have been amended. See[NRS 482.480|and [485.317] Pendlties

for nonrionse to an insurance verification inquiry have become increasingly 1ess severe. In

1987, NRS 485.31 /|was amended by creating an exception to payment of a reinstatement fee for
nonresponse to an Insurance verification inquiry upon proof to the satisfaction of DMV/PS of a
justifiable cause.

It is our understanding the current inquiry stems from increased public concerns
with DMV/PSs administration of the insurance verification program and, specificaly, DMV/PS's
imposition and collection of satutorily mandated reinstatement fees. It is further our
understanding there is confusion by DMV/PS whether it should be collecting a $50 reinstatement
fee in every case where the registered owner, with or without a justifiable cause, failed to respond
to an insurance verification inquiry.



B. STATUTORY INTERPRETATION

There is nothing in the insurance verification provisions set forth in
@and 485 precluding DMV/PS from refunding a $50 nonresponse reinstatement Tee provideo
cer

ain criteria are met, nor is there any authority allowing DMV/PS to refund a $50 nonresponse
reinstatement fee. However, in reading those provisions, it appears the legislature did not intend to
pendize the registered owner who otherwise complies with statutory mandates pertaining to
vehicle insurance yet, due to a "justifiable cause,” failed to respond to an insurance verification
inquiry.

DMV/PS, as a state administrative agency, has no general or common law powers,
but only such powers which have been conferred on it by law expressly or by implication. See
Andrews v. Nevada State Board of Cosmetology, §§ Nev. ?Q?l 208, 467 P.2d 96, 96 (1970).
Authority granted to DMV/PS to impose and collect a reinstatement fee is found in NRS 482.480)
and 485.31/] Under these statutory provisions, there are two scenarios wherein a registered owner
must pay arenstatement fee:

1. Where the registered owner failed to have insurance on the date specified in the
insurance verification form, 4)(a) and 485.317(6); or

2. Where the registered owner failed to respond to the insurance verification

inquiry within the prescribed time period, NRS 482.480{4)(b) and 485.317(7)(b).

Imposition and collection of a $50 nonresponse reinstatement fee is referenced in

There must be paid to the department for the registration or the transfer or reinstatement
of the registration of motor vehicles, trailers and semitrailers, fees according to the
following schedule:

4. Except as otherwise provided to reinstate the registration of a motor

vehicle suspended pursuant to that section:

(@) A fee of $250 for aregistered owner who failed to have insurance on the date specified
in the form for verification that was mailed by the department pursuant to subsection 2 of

43 or
p) A Tee of $50 for a registered owner who had insurance on the date specified in the

form for verification that was mailed by the department pursuant to subsection 2 of jﬂ? |
185.31/] but failed to return the form within the time specified in that subsection, both 0
which must be deposited in the account for verification of insurance which is hereby
created in the state highway fund. Money in the account must be used to carry out the
provisions of NRS 485.313]to f185.318] inclusive. [Emphasis added ]

NRS 485.317(5) specifically sets forth the exception:

If an owner who did not return a completed form for verification within the specified
period:

(a) Proves to the satisfaction of the department that there was a judtifiable cause for his
fallureto do so;



(b) Submits a completed form regarding his inﬁrance on the date stated in the form
mailed by the department pursuant to subsection 2;*and

(c) Presents evidence of current insurance, the department shall rescind its suspension of
the registration if it is able to verify the information on the form. For the purposes of this
subsection, 'justifiable cause’ may include the fact that the owner did not receive the form
mailed by the department pursuant to subsection 2.

Authority to impose a $50 reinstatement fee is, therefore, limited. If a registered owner meets
these criteria, DMV/PS should not impose and collect a $50 reinstatement fee.

It is a fundamental principle of statutory construction that statutes should be
construed to give effect to the legidative intent. Sheriff v. Morris, 117, 659 P.2d 852,
858 (1983). Such intent is to be gleaned from reading the entire statute.” A Minor v. Clark Co.
Juvenile Ct. Servs,, 548, 490 P.2d 1248, 1250 (1971). Moreover, statutes should be
construed in such a manner as to render them compatible with each other whenever possible.
Weston v. County of Lincoln, Eg Nev. 1%3 185, 643 P.2d 1227, 1229 (1982); see also, Bowyer v.
Taack, [07 Nev. 625] 627, 817P. , 1177 (1991).

Equally fundamental isthe rule of statutory construction:

[W]here one act of the legidature specificaly adopts provisions of another act, the latter
being of the same general subject matter, or being by nature or substance properly
connected therewith, the effect of the adopting act is to incorporate the adopted act and
make the latter effective in the policy and for the purpose designated.

Maclean v. Brodigan, i1 Nev. 4%% 475, 172 P. 375, 376 (1918). NRS 482.480{4) adopts and
o1/

incorporates by reference

Moreover, the relevant statutes are not at odds. NR 5.317] carves out the
exception to imposition and collection of a reinstatement fee under 43801 Specificaly,
5)(c) requires DMV/PS to rescind its suspension of the registration 1t the registered
owner complies with paragraphs (a) and (b) of subsection (5). The statute does not require the
registered owner to pay areinstatement fee in this scenario. Had the legidature intended to impose
a reinstatement fee, it would have done so by inserting language to that effect. See Sate, Dep't.
Mtr. Vehicles v. Brown, 526, 762 P.2d 882, 883 (1988). It chose not to do so.
Accordingly, DMV/PS does not have authority to impose and collect a reinstatement fee. Since
DMV/PS lacks authority to do so, any reinstatement fees imposed and collected must be returned.

Further, a comparison of _ 5) with H 7)(b) aso supports
this conclusion. 7)(b) requites payment of a $50 reinstaiement Tee pursuant to NRS |
4)(b) by aregistered owner who, at al relevant times maintained insurance on his vehicle,
and without justifiable cause, failed to respond to the insurance verification inquiry. The language

in this statutory provision paralels the language found in[NRS 482.480(4)(b) requiring payment of
a$50 reinstatement fee.

CONCLUSION

"2 Subsection (2) of NRS 485.317 reads as follows:

The department shall mail a form for verification to each registered owner that it determines has not maintained the insurance required by
NRS 485.185. The owner shall complete the form with al the information which is requested by the department, including whether he
carries an owner's or operator's policy of liability insurance or a certificate of self-insurance, and return the completed form within 10 days
after the date on which the form was mailed by the department.



DMV/PS has no statutory authority to impose and collect areinstatement fee from a
registered owner who failed to respond to an insurance verification request and who, having
maintained insurance on his vehicle a al relevant times, proves to the satisfaction of DMV/PS a
justifiable cause for his failure to respond. Accordingly, state law requires DMV/PS to refund a
reinstatement fee imposed and collected in error pursuant to 5).

FRANKIE SUE DEL PAPA
Attorney Genera

By: MARIAH L. SUGDEN
Senior Deputy Attorney Genera

OPINION NO. 97-15 COUNTIES; ELECTIONS; PUBLIC OFFICERS; SECRETARY OF
STATE: The provisions of the Sparks City Charter and |N R% %tggglg do not conflict regarding
placement of an unopposed candidate's name on the gener ion ballot in the city election. If
there is only one candidate for nomination for any city office, that candidate must be declared
elected and no election may be held for that office.

Carson City, May 5, 1997

Maureen Sheppard-Griswold, Deputy District Attorney, Washoe County District Attorney's Office,
Post Office Box 11130, Reno, Nevada 89520

Dear Ms. Sheppard-Griswold:

You have requested an opinion from this office regarding placing names of
unopposed candidates on the genera election ballot in the 1997 City of Sparks Municipa Election.

UESTION

Do the provisions of the Sparks City Charter and m conflict regarding
placement of an unopposed candidate's name on the general election ballot in the city election?

ANALYSIS

uncontested. NRS 293.610|provides "In any city election, if a 5 p.m. on the last day for filing an
affidavit or declaration of candidacy, there is only one candidate for nomination for any office, that
candidate must be declared elected and no election may be held for that office.” The Sparks City
Charter contains several sections pertaining to elections, none of which specificaly address the
circumstances described above, but severa of which must be examined before a conclusion can be
made.

Accordini to information provided, several races in the Sparks election are

Your letter dated April 24, 1997, to Attorney General Frankie Sue Dd Papa
contains a thorough analysis of each relevant provision of the Sparks City Charter and we agree
with Eour analysis and conclusion that the Sparks City Charter does not conflict with NRS |

As you point out, the preamble to the Sparks City Charter states in pertinent part,
"All provisions of Nevada Revised Statutes which are applicable generdly to cities . . . which are
not in conflict with the provisions of the charter apply to the City of Sparks." Sparks City Charter



art. I, 81.010(2). In addition, the charter provides "All elections held under this charter shall be
governed by the provisions of the elections laws of this state so far as such laws can be made
applicable and are not inconsistent herewith." Sparks City Charter art. 5 8§ 5.030(1). These
provisions are clear Nevada's election laws, codified in title 24 of the Nevada Revised Statutes,
govern Sparks city electionsif the Sparks City Charter is silent on a particular issue.

Section 5.020 of the charter is entitled "Primary municipal elections. Declaration of
candidacy.” This section describes under what circumstances a primary city election is to be held.
We agree with your andysis that nothing in this section requires the name of a candidate in an
uncontested race to be placed on agenerd city election ballot.

Likewise, when section 5.010(4) is read in conjunction with section 5.020 and @
we reach the same conclusion as you: the two candidates who receive the highest number
of votesin the primary city election will be voted on at large in the generd city election.

How names are to appear on a city election ballot is addressed by section 5.050,
but, as you correctly indicate, nothing in the section mandates placement of the name of a
candidate in an uncontested race on the ballot, since according to ". . .that candidate
must be declared elected and no election may be held for that office.

Finally, we aso agree with your analysis regarding appointees who fill vacanciesin
elective offices. Section 1.070(3) of the charter provides for an appointee to serve until his
successor is eected, and NR .610| would merely operate to declare a candidate for an
uncontested race elected subject to the Turther requirements of this section of the charter.

Y ou raise the concern that a candidate for office must receive at least one vote or
the candidate is not duly elected. In view of a specific statute, NRS 293.610] which states that if a
candidate in a city election is unopposed, that candidate is declared ected and no election may be
held for that office, the requirement that a candidate receive one vote is superseded by the statute.

CONCLUSION

For the reasons stated above in your letter of April 24, 1997, we agree with your
conclusion that the provisons of the Sparks City Charter and ERiIS' ;ggiglg do not conflict
ection

regarding placement of an unopposed candidate's name on the gener pallot in the city
emust bea

election. [NR . governs. If thereis only one candidate for nomination for any city office,
that candi leclared elected and no election may be held for that office.

FRANKIE SUE DEL PAPA
Attorney Genera

By: KATERI CAVIN
Deputy Attorney Genera

OPINION NO. 97-16 WILDLIFE; CRIMINAL LAW:; LEGISLATURE; PUBLIC LANDS: State
wildlife agency is authorized by law to participate with federal land management agencies to
determine extent of mitigation required for permitted activities which affect habitat on public land;
wildlife agency properly obtained legidative approval for acceptance and use of mitigation funds
from mining company for development of off-site habitat mitigation; no basis exists to support
grand jury determination that officials committed crime of oppression.

Carson City, May 9, 1997



Mr. Peter G. Morros, Director, Department of Conservation and Natural Resources, 123 West Nye
Lane, Carson City, Nevada 89710

Dear Mr. Morros:

You have asked for an opinion from this office concerning possible criminal
liability of certain Nevada Divison of Wildlife (NDOW) employees, whose questioned actions
arise from performance of their officia dutiesfor the state.

BACKGROUND

You have provided the following detailed factual account giving rise to your
opinion request.

In January 1993, the Independence Mining Company, Inc. (IMC) submitted a plan
to the United States Forest Service (USFS) for a series of gold mining activities in the
Independence Mountains, located in Elko County. The activities would result in an estimated loss
of up to 5,500 acres of important deer habitat on USFS land. In order to obtain approval for its
operations, IMC was required by the USFS to mitigate the impacts to the habitat.

On March 31, 1993, NDOW signed a three-party agreement with the USFS and
IMC, which provided that mitigation would be achieved by payment to NDOW of $500,000, to be
used by NDOW for mule deer habitat enhancement "primarily within Deer Management Area 6,
the area in which the mineral development activity has occurred or will occur.” In return for the
payment, IMC received NDOW's assumption of "all responsibility for the work done regarding
management of Deer Habitat," together with NDOW's promise to "indemnify and hold IMC
harmless from and against al clams, demands, lawsuits or liabilities arising out of or in
connection with the work™" performed with the funds.

Receipt of the $500,000 was approved by the legidature's Interim Finance
Committee (IFC) on February 17, 1993. The funds were placed in a specia habitat mitigation
account established by the State Budget Office and the IFC.

The Elko County Grand Jury (Grand Jury) was empaneled pursuant to _!ﬂ [30]
The petition circulated to form the Grand Jury alleged the existence of undefined colluson among
"employees and officias of the United States Forest Service, preservationist groups, and possibly
State officials,” and concerning management of public lands, in violation of 3)(b)-
(g). The petition stated federal officias had fasely alleged crimes of violence committed or
threatened by Elko County residents against federal agents, even though no such crimes had been
reported. The petition also claimed a federd official had counselled federa employees about ways
to conceal federa documents from disclosure under the federal Freedom of Information Act.

On February 13, 1997, the Grand Jury filed a presentment and an Investigative
Report (Report), stating in each that a crime had been committed by two USFS employees and four
named employees of NDOW. The crimina violation alegedly committed by the NDOW
employees was Oppression Under Color of Office,

The Grand Jury concluded that:

[T]he Nevada Division of Wildlife and the United States Forest Service proceeded in bad
faith in the negotiations [with IMC] . . . . NDOW and the USFS had essentialy absolute
control over IMC's financid well-being. The Grand Jury recognizes that disparate
bargaining positions often exist between contracting parties, but suggests that when one of



the parties is a governmental agency or has governmental powers, that disparity can be
disastroudly out of proportion.

Report at 18. It recommended that: "giving NDOW the power to obtain and distribute funds not
under legidative control or at least the control of the Board of Wildlife Commissioners eliminates
the check and balance system that was built into our system of government.” Report at 6. Also
included within the Grand Jury's recommendations is a statement that: "neither NDOW, nor any
other state agency, should join in concert with federa agencies to extract monies from local
businesses for the purposes of habitat mitigation or any other purpose where monies are spent for
other purposes or elsewherein the state." Report a 6. The Report concludes:

[T]he facts clearly establish that . . . employees of NDOW deliberately and malicioudy
withheld and delayed issuance of permits to which IMC was entitled in order to force IMC
to pay sums of money for habitat development which, when augmented by federa grant
funds that NDOW officia [sic] knew was available, exceeded by a factor of 3 what IMC
was legally or morally obligated to pay.

Report at 7.

The district court declined to issue indictments for the aleged crimina violations,
but only because the applicable statute of limitations had run. Therefore a strong possibility exists
that indictments could issue from the Grand Jury in the future for smilar mitigation actions taken
by state wildlife officials.

UESTION
Was a crime committed under by NDOW personnel when they

participated with federal agencies in determining the extent of mitigation payments to be paid by a
mining company, and by receiving and expending the mitigation payments on behaf of the State
for habitat mitigation purposes?

ANALYSIS

The answer to your question requires inquiry into three different areas of law. Itis
first necessary to examine the law which authorizes NDOW to be involved with federa land
management agencies and thelr management actions and decisions. The second area of inquiry
concerns the manner in which funds are received into, and are authorized for expenditure out of,
the state treasury. The final area of inquiry involves examination of the elements of the crime
alleged to have occurred, and the evidence to support each of the necessary elements.

A. NDOW is authorized and required by law to cooperate with federal land management agencies
in order to protect wildlife habitat within the state.

Management responsibility for the federa public lands and its resources is shared
by numerous governments and agencies.

Title to the public lands resides in the federal government. United States v.
Gardner, 903 F. Supp. 1394, 1399-1400 (D.Nev. 1995), aff'd, 107 F.3d 1314 (9th Cir. 1997).
Federal land ownership, however, does not preclude state jurisdiction which is not in conflict with
legitimate federal purposes. Kleppe v. New Mexico, 426 U.S. 529, 543 (1976), United States v.
Nye County, 920 F. Supp. 1108, 1117-1118 (D.Nev. 1996). Moreover, the states have been
invested with authority in certain areas of natural resource management on public lands by virtue
of a combination of customary practice together with an evolution of the law surrounding such
practice. One such area is wildlife management. See generally George Cameron Coggins and



Robert L. Glicksman, 3 PuBLIC NATURAL RESOURCES Law 88 18.01 and 18.02 (1997). Cf. Inre
Croshy, 392, 149 P. 989 (1915) ("[i]t may be asserted as an established proposition of
law that 1T 1S arght Inherent in the state, as the sovereign power, to enact laws for the protection
and preservation of fish and game in the waters and on the land within the confines of its
territory").

Jurisdiction over wildlife and its habitat in Nevada is divided, with jurisdiction over
wildlife resting principaly in the State, and jurisdiction over wildlife habitat residing principally in
federa land management agencies such as the U.S. Bureau of Land Management and the U.S.
Forest Service. Seeeg. "Department of Interior Fish and Wildlife Policy: State-

Federal Reationships." 43 C.F.R. § 24 (1996). Therefore, in order for the State to participate in
habitat management, it must, through its executive branch agencies, cooperate and coordinate with
federa 1and management agencies.

State agency involvement in habitat management is expressly authorized by law.
The Nevada Board of Wildlife Commissioners (Commission) is established by statute, a@
p01.16/] and is required to “establish policies and adopt regulations necessary to the preservation,
protection, management and restoration of wildlife and its habitat." [NRS 501.105| (emphasis
added). In addition, the Commission is authorized to establish policies Tor "the protection,
propagation, restoration, transplanting, introduction and management of wildlife" g
_5§1.1§1]1)(a, and for "[c]ooperation with federal, state and local agencies on wildlife and boafing
programs.” NRS 501.181(3)(g).

Pursuant to its statutory authority, the Commission enacted Commission Policy No.
62 on January 23, 1987, entitled "Mitigation Policy." Policy No. 62 specificaly provides that
"[t]he Division [of Wildlife] will provide recommendations for mitigation, enhancement and/or
replacement as appropriate for individual project proposas where without such actions significant
adverse impacts to the wildlife resources would occur.” It further states, "[i]t is the policy of the
Division that costs associated with mitigation are al norma costs of land or water development
projects and therefore should be borne by the developers and/or beneficiaries of the project.”
Included in a hierarchy of preferred forms of mitigation is specific provision for "[c]ompensating
for the impact by replacing or providing substitute resources or environments.”

The Nevada Division of Wildlife (NDOW) is an agency of the State of Nevada,
established by statute, and located within the Nevada Department of Conservation and Natura

Resources (DCNR). The agency is to "administer the wildlife laws of this
miniSirator o

date..." 1d. TheAd e Division, established at NRS 501.333]) isto "[c]arry out the
policies and regulations of the commission,” NRS 501.337(T), and "direct and supervise all
administrative and operationa activities of the divison, and all programs administered by the

division as provided by law." 2). The Administrator is specifically authorized to
"enter into cooperative or reciprocal agreements with the Federal Government or any agency
thereof. . . [and] any public or private corporation . . . in accordance with and for the purpose of

carrying out the policy of the [wildlife] commission.”

Federal law is the primary source of mitigation requirements. The Nationa
Environmenta Policy Act (NEPA), 42 U.S.C. 8§ 4321 et seq., requires identification of mitigation
measures whenever federa action, such as approval of mining operations on public lands, will
cause impacts to the environment. 40 C.F.R. 88 1502.14(f), 1505.2, 1505.3. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332 (1989). Mitigation of impacts from such action can
include "[c]ompensating for the impact by replacing or providing substitute resources or
environments." 40 C.F.R. § 1508.20(e).

Not only does federa law authorize and require the USFS to consider mitigation
measures in its environmenta anayses, it authorizes the USFS to impose mitigation as a



requirement for approved mining operations on Forest Service lands. Such authority exists in the
broad authority conferred by 16 U.S.C. 88 478 and 551 for the Secretary of Agriculture to issue use
permits under such regulations as he may make and upon such terms and conditions as he may
deem proper. See United Sates v. Weiss, 642 F.2d 296 (9th Cir. 1981). See also 30 U.S.C. § 612
and 36 C.F.R. § 228.8(¢).

Federal law provides states with opportunity to participate in decisions about
mitigation. The law authorizes and requires federal agencies such as the USFS to consult with
state wildlife agencies whenever conducting environmental review of proposed actions, 40 C.F.R.
8 1501.7, 1506.2, 1506.6, and particularly requires the USFS to cooperate with states regarding
wildlife protection. 36 C.F.R. Part 241. See also 16 U.S.C. 88 530, 551a, 553, 661 to 666D,
1604(a) and 1612.

All NDOW involvement in the USFS decision to require mitigation payments was
therefore fully authorized by law. Not only was NDOW, in conjunction with the USFS, permitted
by law to seek mitigation for the IMC activities; it was required to do so by Commission policy.
The Grand Jury's conclusion that "neither NDOW, nor any other state agency, should join in
concert with federal agencies to extract monies from local businesses for the purposes of habitat
mitigation,” Report at 6, issquarely at odds with the law.

In addition to the Grand Jury's erroneous assertion that NDOW had no authority to
participate in the mitigation decison, another apparent grievance is the amount of payment
required of IMC. The mining company apparently objected to NDOW's initial determination that
every acre lost to mining activity in the Independence Mountains would require a corresponding
treatment on three acres of lower quality habitat elsewhere in the same management area. Report
a 3. However, IMC did not dispute NDOW's estimation that 5,500 acres of habitat in the
Independence Mountains would be lost, or the figure of $105 for each off-site acre to be improved.
Id. Moreover, NDOW ultimately accepted payment based upon a 1:1 rétio.

Still the Grand Jury found fault.

Throughout the negotiations, NDOW was aware that a federa law, the Pitman-Robertson
[sic] Act, provided afedera grant which could supplement any contribution made by IMC
by aratioof upto 3:1. ... IMC was not informed of and did not know that the act would
supplement any funds receilved by NDOW, which could effectively convert the Five
Hundred Thousand Dollars ($500,000) that was agreed on and paid to NDOW by IMC, to
Two Million Dallars ($2,000,000).

Report at 3.

This office notes express reference in Nevada statutes to the Pittman-Robertson
Act, 16 U.S.C. 88 669-6689]. See[NRS 501.115] It notes the pervasive reliance by states on
Pittman-Robertson funds.™~ It furthermore notes that availability and amo of federal matching
funds under the Pittman-Robertson Act cannot be determined in advance2 However, it is not
necessary to opine on NDOW's legal requirement to disclose the existence of Pittman-Robertson
funds as a possible supplement to the mitigation funds, or to resolve factual inquiries into whether
actua disclosure occurred or whether IMC's attorneys had actual or constructive notice of the law.
As noted by the Grand Jury, a full match of every state dollar by Pittman-Robertson money would

™ "Virtually every state fish and wildlife code contains assent provisions to the [Pittman-Robertson Act]." Musgrave and Stein, STATE WILDLIFE
LAWS HANDBOOK, 10 (1993).

™ Procedures for obtaining Pittman-Robertson funds are explained in 25 Federal Procedure, L. Ed. § 56:1975 (1984).



yield a total of $2,000,000, Report at 3, which is within the reasonable range of actua damage
done to habitat by the mining activities.

There may obvioudly be disagreements between a regulated entity and a regulating
agency. However, considerable deference is due the judgment of an administrative agency,
particularly where judgment calls for scientific expertise which is within the special competence
and jurisdiction of the agency. Downer v. U.S By and Through U.S Dept. of Agriculture and Soil
Conservation Service, 97 F.3d 999, 1002 (8th Cir. 1996). Even if there were reasonable competing
scientific opinions regarding a disputed issue such as the value of habitat destroyed by mining
activities—and no such competing judgments are disclosed by the Grand Jury—an agency's
decision will be upheld as long as the opinion of its expert is also reasonable. Id.

This office is in receipt of various documents from NDOW and the USFS which
describe the significance of deer habitat in the Independence Mountains. In a memorandum from
Larry Barngrover, Manager, NDOW Region Il, to William Molini, dated June 15, 1992,
Mr. Barngrover in fact observed that NDOW's original estimates were conservative:

We fed very strongly that the ratio of three acres mitigated in the southern winter ranges to
every one acre disturbed within the Independence Range isfair. The deer habitat within the
Jerritt Canyon areais simply some of the best we have in the State. This habitat cannot be
duplicated . . . . We in no way inflated figures to take advantage of IMC. In fact, we fedl
that even the ratio of 3:1 will not adequately compensate deer for the loss of high quality
habitat that has and will continue to occur.

Memorandum at 1. There appears from these various documents a more than adequate basis for
NDOW's caculation of necessary mitigation. Nothing presented by the Grand Jury supports its
pejorative claim that NDOW relied on "pseudo-scientific data,—, Report a 4. Therefore NDOW's
determination was not error, and was certainly not crimina,* even if the mitigation funds are
considered in combination with matching federal funds.

The Agreement and the Grand Jury's Report both make clear that IMC assented to
the arrangement for payment of mitigation fundsto NDOW. However, even if IMC did not agree,
there would be no significance in that fact. The law does not require the assent of a regulated
entity to the requirements imposed by law. Government regulation does not depend upon a
voluntary contract, as the Grand Jury's peculiar reference to IMC's disparate bargaining power
would infer. Report at 5 ("[t]he Grand Jury recognizes that disparate bargaining positions often
exist between contracting parties, but suggests that when one of the parties is a governmental
agency or has governmental powers, that disparity can be disastroudy out of proportion™).

B. NDOW:'s receipt and expenditure of mitigation funds, following approva by the Interim
Finance Committee, complied with all applicable legal requirements.

NDOW's acceptance of the IMC mitigation funds followed substantial involvement
by Nevada's legidature which satisfies al legal requirements pertaining to receipt and expenditure
of funds from nonappropriated money. The following information is drawn from an exhaustive
study by this office of the legidative history behind the establishment of NDOW's Habitat
Mitigation Account.

On February 17, 1993, the Interim Finance Committee (IFC) first met to consider
the acceptance of the IMC mitigation funds. Eighteen of the twenty IFC members were present for

™ Even where agency action is arbitrary, civil remedies exist for redress. Appesls may be taken from USFS actions pursuant to 36 C.F.R. subpart
251. Elko County Bd. of Sup'rsv. Glickman, 909 F. Supp. 759, 765 (D.Nev. 1995).



the meeting, including Senator William J. Raggio, who is aso Chairman of the Senate Finance
Committee. Minutes of February 17, 1993, meeting on approva of Gifts, Grants and Work
Program Revisions in Accordance with 5)(B) before the Interim Finance Committee
at 1. Also present were the Legidative Auditor, the Legidative Counsel, and a fiscal analyst for
both the Senate and the Assembly. 1d.

The minutes of the IFC identify the subject matter considered: "[a]cceptance of
$500,000 from Independence Mining Company (IMC) to be used to rehabilitate big game habitats
that are presently below optimum because of wild fires, pinion-juniper encroachment and other
factors." Id. a 14. The minutes further report:

It was Chairman Raggio's understanding that NDOW had negotiated a settlement with
Independence Mining Company (IMC) in the amount of $500,000.

It is NDOW's desire to establish a new budget account, smilar to the Trout Stamp
Account, in which the principa from mitigation contributions will be deposited. NDOW
would then use the annual interest earned in the account to specifically fund big game
habitat improvement projects.

To respond to Mr. Marvel's inquiry, [NDOW Deputy Director] Crawforth advised that the
money would be deposited with the State Treasury in the Wildlife Account and NDOW
would use only the interest earned each year for big game habitat improvement projects.

Senator Jacobsen wanted to know if the funding would be used for habitat improvement
projects solely on the USFS land located in the Independence Range.

Mr. Crawforth indicated that the funding could be used for habitat improvement projectsin
other areas; however, NDOW's agreement with IMC includes doing some work initially,
within the next 2 years, on deer winter range south of the Independence Range.

Id. at 15-16. Following this collogquy, Senator Jacobsen moved to approve the request, the motion
was seconded by Mr. Arberry, and was carried unanimoudly by voice vote.

The effect of the IFC vote was two-fold. First, it authorized NDOW to accept
$500,000 from IMC. This was necessary because the amount exceeded NDOW's existing
authorization to receive gift funds. Any proposal for accepting gift or grant money which exceeds
an agency's biennia authorization "must be submitted to the interim finance committee" for
approval. H!M 2)(c). Second, it created budget accougt number 101-4451, the Habitat
Mitigation Account, 1nto which the money would be received.™ Action by IFC to effect this
change was necessary pursuant to 5), because creation of the new account
represented a change in the NDOW work program.

These changes were subsequently approved by both houses of the legidature. This
is confirmed in the May 20, 1993, minutes of the Senate Committee on Finance, which report that

6 By persona conversation on April 23, 1997, with Jeanne L. Botts and Dave Purcell, Program Analysts in the Legisative Counsd Bureau's
Audit Division, we have determined that the manner of establishing the Habitat Mitigation Account was consistent with the legidature's regular
practice for creating budget accounts. Typically, a work program change sheet is drafted by the requesting agency in cooperation with the Budget
Office. The Budget Office obtains a new account number—in this case 101-4451—from the Controller, and enters it onto the form. The form is
presented to the IFC, and the IFC's approval of the request creates a new account bearing the number assigned to it by the Controller.



the Committee voted to approve the continuation of the account originally established by the IFC,
as well as authorize expenditure from the account. Minutes of May 20, 1993, meeting on
Wildlife—Habitat Mitigation Budget before the Senate Committee on Finance at 13. The closing
pages of the Senate Committee on Finance show a balance forward in the account of $300,000,
with authorization to receive another $300,000 during each of Fiscal Years 1994 and 1995, and
expenditure authorization from the account in the amount of $50,000 each fiscal year. Closing
pages of the Senate Committee on Finance at 30. Attached to the Budget Closing Forms are two
letters from NDOW Director William A. Moalini, one addressed to Mark W. Stevens, Legidative
Council Bureau (LCB) Anayst, the other to Judy Matteucci, Budget Director. In each of these
letters, Mr. Moalini clearly identifies the source of the habitat mitigation funds, the desire to
establish a new account, the purpose for which the account would be established, and the manner
in which the funds would be expended.

The Assembly Committee on Ways and Means also considered and approved the
matter. Committee minutes reflect the understanding that NDOW:

[R]equested the establishment of an additional budget account titled Wildlife Habitat
Mitigation. The new account would authorize expenditure of gifts and donations from
businesses. The Department of Wildlife received $500,000 from the Independence Mining
Company for use on habitat improvements. The new account would bring in $600,000 in
FY 94 and $850,000 in FY 95. It would aso establish an expense category called habitat
improvements, $50,000 in each year of the biennium, with the balance placed in the reserve
category.

Minutes of May 27, 1993, meeting on Wildlife—Habitat Mitigation Account before the Assembly
Committee on Ways and Means at 8. The Committee unanimously approved the proposal. Id.

Approval for the proposal was subsequently obtained in the Senate and Assembly,
and is set forth at Act of June 30, 1993, ch. 352, § 1, 1993 Nev. Stat. 1134 at 1143. Similar
authorization was made during the subsequent session. See Act of June 30, 1995, ch. 574, § 1,
1995 Nev. Stat. 1398 at 1408.

The omission of these legidative measures from the Nevada Revised Statutes,
apparently deemed significant by the Grand Jury, isin fact irrelevant. "[A]ppropriation bills . . .
are passed for the support of the state government, and are not legidative acts changing the
substantive or genera laws of the state. . . . It is not expected that changes and amendments in the
general laws of the state will be made in general appropriation bills, and the life of such actsisonly
two years." Nevada ex rel. Abdl v. Eggers, 375, 136 P. 100, 101 (1913). Although
the legidature's actions respecting the mitigation Tunds were not per se appropriations, and were
instead expenditure authorizations for nonappropriated money, they too make no changes in the
state's substantive law, and their duration is for two years. See also Op. Nev. Att'y Gen. No. 33
(March 18, 1980) ("agencies are alowed by the Legidature to receive and expend nonstate funds
in two ways. (1) through individua statutes in the agency's enabling legidation that permit the
agency to accept and expend gifts, federal grants, or private donations; or (2) through inclusion of
an agency in the Authorized Expenditure Act . . . . ") (quoting language from Legidative Fisca
Andyst William Bible).

The Grand Jury aso expresses umbrage at the alleged lack of legidative guidance
provided with the authorizations. However, intimations that necessary legidative control over the
IMC funds is lacking are repelled by this record, which demonstrates a high degree of legidative
involvement at every juncture. Neither Art. 4, 8§ 19 of the Nevada Constitution, nor any other
provison of law, requires exacting detaill to accompany legidative expenditure authorizations.
Sate ex rel. Davisv. Eggers, 91 P. 819 (1907). The Grand Jury's erroneous position
on this point is similar to that expressed by complaining taxpayers in Wells v. Clinton, 666 S.W.2d



684 (Ark. 1984): "[t]he [complainants] argue that the members of the General Assembly must
themselves decide and specify in the statute 'what will be built, where it will be built and what it
will cost.™ 666 SW. 2d a 686. This position was rejected by the court. "The administrative
determination of such facts may properly be delegated to a subordinate agency.” Id. See also
Commonwealth v. Johnson, 166 SW.2d 409, 414 (Kent. Ct. App. 1942) (the law "does not
prescribe the form to be used in making appropriations nor does it require that appropriations shall
be detailed, definite, or specific"), Black v. Oklahoma Funding Bond Commission, 140 P.2d 740,
745 (Okla. 1943), Wells v. Childers, 165 P.2d 358, 360-361 (Okla. 1945), Sate v. Lee, 27 So.2d
84, 87 (Fla. 1946).

Moreover, the context provided by the general wildlife laws gives more than
adequate legidative direction for NDOW's use of the mitigation account.

In general appropriations bills appropriations are made in concise language, usudly
intended to be supplemented by more definite, existing statutes, and for the purpose of
meeting the expenses of the state government in accordance therewith.

Sections of the general appropriations act are in pari materia with the genera acts
controlling the purposes for which the appropriation is made. They are therefore to be
considered in connection with the general provisions of law to which they relate, and unless
there is such a manifest repugnance as to leave no room for reasonable construction
otherwise, they will be construed so asto carry out the provisions of the genera law.

Abel v. Eggers, 36 Nev. a 376-377. Anaogoudy, expenditure authorizations from
nonappropriated funds are also in pari materia, and need not reiterate the legidative policies
contained in the general laws of the state. Legidative statements protective of wildlife which
pervade NRS Title 45 provide adequate guidance for NDOW's use of the mitigation funds.

Finadly, this office is in possesson of documents demonstrating a continuous
legidative oversight of the Habitat Mitigation Account. For example, we are in possession of a
memorandum dated March 13, 1997, from Dave Pursell, Program Anayst at LCB, to the
Administrator of NDOW, inquiring about numerous wildlife accounts, including a request for
information on "projects completed in FY 96 and alist of projects completed and/or in progress for
FY 97" with funds from the Habitat Mitigation Account. The Administrator provided the
requested information by memorandum dated March 31, 1997.

This office concludes that al necessary procedures were followed by NDOW for
(1) establishing the Habitat Mitigation Account by vote of the IFC, (2) obtaining legidative
authorization for the account, (3) receiving $500,000 from IMC, and (4) expending funds from the
account after it was established.

C. No violation of NRS 197.200] occurs where the actions of state officials are expressy
authorized by law.

At common law, the crime of official oppression "consistsin the inflicting upon any
person, from an improper motive, of any illegal bodily harm, imprisonment, or any injury other
than extortion, by a public officer while exercising, or under color of exercising, his office."
Annotation, What Congtitutes Offense of Official Oppression, 83 ALR2d 1007, 1008 (1962).
Nevada's statutory offense is analogous to the common law offense.

1. An officer, or a person pretending to be an officer, who unlawfully and malicioudly,
under pretense or color of officia authority:
(a) Arrests another or detains him against hiswill;
(b) Seizes or levies upon another's property;



(c) Dispossesses another of any lands or tenements; or

(d) Does any act whereby another person is injured in his person, property or rights,
commits oppression.

2. An officer or person committing oppression shall be punished:

() Where physical force or the immediate threat of physical forceis used, for a category
D felony as provided in ERg 1951335]

(b) Where no physical Torce or immediate threat of physical force is used, for a gross
misdemeanor.

It is elementary that, in order to establish the commission of a crime, each element

of the offense requires proof beyond a reasonable doubt. Epp v. State, 513, 814
P.2d 1011, 1013 (1991), Jimenez v. Sate, 341, 775 P.2d 694, 697 (1989).

The elements of the crime of oppression in Nevada law include the illegdity of the
underlying act. Thisisacommon requirement in jurisdictions which identify an offense of officia
oppression. See eg. Prevo v. Sate, 778 SW.2d 520 (Tex.Ct. App. 1989) ("[i]n order to commit
the offense, one must know that the aleged 'mistreatment’ (apart from the offense of officia
oppression) is unlawful. In order for oneto know this, the mistreatment must in fact be unlawful™),
Com. v. Eisemann, 453 A.2d 1045 (Pa. Sup. 1982), Sate v. Edmond, 903 S\W.2d 856 (Tex.Ct.
App. 1995), modified, 933 SW.2d 120 (Tex.Ct. App. 1996).

No evidence of illegdity is identified in the Grand Jury's Report or its Presentment.
The foregoing analysis demonstrates that the establishment of the Habitat Mitigation Account and
receipt of IMC funds complied with the requirements of law. The foregoing aso demonstrates the
express provisions in law authorizing NDOW to become involved in habitat mitigation decisions
made by federa land management agencies. The receipt of the funds and subsequent expenditure
of them was authorized and approved by the legidature. As a consequence there has been no
crime as aleged by the Grand Jury.

CONCLUSION

This office concludes that NDOW is fully authorized to participate with federa
land management agencies to determine the extent of mitigation required for permitted activities
which affect wildlife habitat on public land. NDOW's acceptance and use of mitigation funds from
IMC, for development of off-site mitigation to mule deer habitat, was in full compliance with al
legal requirements for acceptance and use of nonappropriated money. Consequently, no basis
exists to support the Grand Jury's determination that NDOW officias are crimindly liable for
oppression under color of office.

The Nevada Supreme Court has held:

Acts which the law declares to be crimind are the only ones which constitute crime.. . . .
The feeling of persons, one or more, in any community, however sincerely believing
themselves to have been wronged, and the zeal or desire to convict of prosecuting or other
officers, or of specia counsel employed, or the indictment of a grand jury, which isin its
nature a criminal complaint, cannot make any person guilty of afelony for the commission
of an act which the law does not make crimina.

[However strongly people may fedl], their desire, or the desire of friends or sympathizers,
to punish cannot authorize punishment or prosecution further than the law itself provides.
Any other rule would be dangerous, and would lead to the overthrow of the law, or to its
supplanting by the desires for revenge or will of persons aggrieved, and to uncertainty and



chaos in the administration of justice. Courts, district attorneys, and law-abiding citizens
cannot properly demand that any person be punished or prosecuted for any act which is not
made criminal by law. When a court attempts to punish for the commission of acts which
are not made crimina by law, it goes beyond its jurisdiction into the domain of legidation,
which is committed exclusively to another department of government.

Eureka Bank Cases, 102, 126 P. 655, 661 (1912).

The Grand Jury's actions amount to an attempt to convert its view of desirable
public land policies, which are a odds with state and federa law, into acriminal indictment against
state officials. Its actions are thus an attempt to change or override state policy. Only the
legidature may enact such change. By invoking the crimina justice system for such improper
purpose, the Grand Jury risks not only infringement on the powers of the legidative and executive
branches of state government, it furthermore verges on committing the very crime of which it
wrongly accuses others. "The power of the state to prosecute cannot be made an engine of
persecution.” Id., 35 Nev. at 106, 126 P. 655 at 663.

The conclusion of this office is that the Grand Jury has exceeded its jurisdiction by
alleging crimes against four NDOW employees whose actions were consistent with law and were
performed on behalf of the state. Their actions were plainly not criminal.

FRANKIE SUE DEL PAPA
Attorney Genera

By: C. WAYNE HOWLE
Senior Deputy Attorney Genera

OPINION NO. 97-17 CITIES AND TOWNS; CREDIT UNIONS: Incorporated cities are not
authorized to deposit public fundsin an insured credit union.

Carson City, May 27, 1997

Mr. Tony Terry, City Attorney, City of Mesquite, 1200 South Fourth, Street, #D, Las Vegas,
Nevada 89104

Dear Mr. Terry:
Y ou have regquested our opinion on the following questions.
QUESTION 1
May acity government deposit its fundsin an insured credit union?

ANALY SIS QUESTION 1

NRS 356.005]provides in part:

1. The state, alocal government or an agency of either, if specifically authorized by statute
or a state agency if approved by the state board of finance, may deposit public money in
any insured state or national bank, in any insured credit union or in any insured savings and
loan association. [Emphasis added.]



We agree with your conclusion this statute unambiguously authorizes a loca government to
deposit public money in an insured credit union only if authorized by another specific statute. If
we were to construe the statute as authorizing such deposits by itself, the emphasized language
would be unnecessary. We are instructed to avoid an interpretation that would render a part of the
statute meaningless or unnecessary. Rodgersv. Rodgers, [ElQ Nev. 1370] 1373, 887 P.2d 269, 271
(1994).

Having reviewed the statutes governing incorporated cities, we find only
as bearing directly on the question of deposit of city funds. This statute provides in TulT:
ny incorporated city or other local government may deposit any money under the control of its
treasurer in any insured state or national bank, or in any insured savings and |oan association which
has an office within the State of Nevada." This statute, specifically addressing the issue of deposit
of acity's public funds, does not authorize deposit of such fundsin an insured credit union.

(2) authorizes a credit union to "[p]erform such tasks and missions as
may be requested by the Federal Government, the State of Nevada or any agency or politica

subdivision thereof when approved by the board of directors and not inconsistent with the
provisions of this chapter." This statute does not, in our opinion, authorize the deposit of public
funds by a city. Subsection (3) specifically authorizes the Federal Government and any
subdivision thereof, to make deposits in state chartered credit unions. Had the legidature intended
such authority for cities and other subdivisions of the State of Nevada, it could easily have so
provided as clearly asit did with respect to the Federal Government.

CONCLUSION QUESTION 1

Construing NRS _356.005] P68.025] and 678.490 together, we conclude that
incorporated cities are not authorized to deposit public fundsin an insured credit union.

UESTION 2

May an incorporated city open an account in an insured credit union for the purpose
of permitting citizens to make payments for municipa utilities into the account?

ANALY SIS QUESTION 2

An account established for this purpose would till be an account owned by and
under the control of the city. Although residents, and not the city itself, would be making the
deposits, the money in the account would be owned by the city. We agree with your conclusion
that the statutes cited above do not authorize, and by implication, prohibit this practice.

CONCLUSION QUESTION 2

An incorporated city may not establish an account in an insured credit union for the
purpose of permitting citizens to make payments for municipal utilitiesinto the account.

FRANKIE SUE DEL PAPA
Attorney Genera

By: DOUGLASE. WALTHER
Senior Deputy Attorney Genera



OPINION NO. 97-18 CONSTITUTIONAL LAW; SALES AND USE TAX DEDUCTIONS
DEBTS: NRS 372.365]and B74.370] the Act of July 5, 1995, ch. 666, 1995 Stat. Nev 2555, which
provides for a deduction from gross recei pts subject to the sales tax for bad debts arising from a
retailer's sale of tangible personal property, violates art. 19 § 1 of the Nevada Congtitution because
it effectively amends the definition of gross receipts subject to sales tax in|NRS 372.025| of the
Sales and Use Tax Act without approval by avote of the people. To the extent that the Act amends
the Department may adopt regulations establishing reasonable restrictions or
conditions on the proof that must be shown for aretailer to take the deduction for bad debts, and on
how to report the later recovery of taxable gross receipts.

Carson City, June 2, 1997

Michad A. Pitlock, Executive Director, Nevada Department of Taxation, 1550 East  College
Parkway, Carson City, Nevada 89706

Dear Mr. Pitlock:

In its 1995 session, the legislature amended [NRS 372. 365| and [374.370|by adding a
new section to those statutes that purports to provide a deduction Tor "bad debts™ from the amount
of sales tax that must be reported on the tax return to the Department of Taxation. The effective
date of the amendment is July 1, 1997. With the effective date of this legislation approaching, you
have requested an opinion from this office on the following questions:

QUESTION ONE

Was the enactment of S.B. 485, without a vote of the people of the State of Nevada,
in effect an amendment to the Sales and Use Tax Act of 1955, and so uncongtitutional under art.
19, § 1 of the Nevada Constitution?

ANALY SIS OF QUESTION ONE

In 1995 the legidature enacted S.B. 485. See Act of July 5, 1995, ch. 666, 1995
Stat. Nev. 2555-6. By thishill, the legidature added the following provision to both _

and B74370

4. If during the period covered by the return:

(@) A retailer has not recelved a deferred payment due or is unable to collect
all or part of the sales price of a sae, the amount of which is included in the gross
receipts or total sales price reported or was so included for a previous reporting period,
he may deduct the amount of sales or use tax paid or payable on account of that
deferred payment or uncollected sales price from the amount of sales or use tax
otherwise payable for the current reporting period.

(b) A retailer collects al or part of any deferred payment or uncollected
sales price for which he clamed a deduction on a return for a previous reporting
period pursuant to paragraph (@), he shall add to the amount of sales or use tax
otherwise payable for the current reporting period the amount he deducted on the
return for the previous reporting period on account of the portion of that deferred
payment or uncollected sales price which he collected during the current reporting
period.

It is well settled that a statute enacted by the legidature is presumed to be
congtitutional, and in case of doubt asto its constitutionality, the doubt must be resolved in favor of

itsvalidity. Vialev. Foley, 155, 350 P.2d 721, 724 (1960). With this presumptionin
mind, we turn to an analysis of the Staiute.



The analysis of the constitutionality of this statute first requires an examination of
the evolution of the Sales and Use Tax Act. The Sales and Use Ex Act was originally enacted in
1955. See Act of March 29, 1955, ch. 397, 1955 Stat. Nev. 762~ A petition was then circulated
that met the requirements of art. 19, 8 1 of the Nevada Constitution for the submission of this
legidation to the voters as a referendum for approval. On November 6, 1956, a mgority of the
voters gpproved the legidation.

As aresult of the voters approval of the Sales and Use Tax Act in a referendum,
according to Nev. Const. art. 19, § 1(3): "[S]uch statute. . . shall stand as the law of the state and
shall not be amended, annulTed, repealed set aside, suspended or in any way made inoperative
except by the direct vote of the people.” See Op. Nev. Att'y Gen. 228 (December 1956).

In 1979, the legidature determined it would be wise to regain direct control over the
administrative aspects of the sales and use tax at these provisions could be changed without
the requirement of obtaining the voter's approval .= Accordingly, the legidature enacted A.B. 616
(21979) which provided (among other things) for repea of 8822 to 32, inclusive; 39 to 47.1,
inclusive; and 68 to 153.2, inclusive, of the Sales and Use Tax Act. See, Act of May 4, 1979, ch.
286, 8§ 31(2), 1979 Stat. Nev. 409, 410. The people approved this legidation at a special election
held on June 5, 1979.

Among the provisions of the Sales and Use Tax repeded were the statutes that
described how taxpayers were to prepare and file tax returns. These statutes were replaced with
the current statutes found at NRS 372.355|through 372.380. Compare, id. § 31(2), at 410 and Act
of March 29, 1955, ch. 397, 88 68-70, 1955 Stat. Nev. 762, 773-4, with Act of May 4, 1979, ch.
286, 88 66-71, 1979 Stat. Nev. at 415-6. Accordingly, |NR§ 37% §§tS is no longer a part of the
Sales and Use Tax Act of 1955 and may generaly be amen out the voter's approval.

the law prohibits the legidature from doing directly. See, e.g., Sate v. Clark, PO 147,
520 P.2d 1361, 1363 (1974); United Sates v. Smith, 47 F.3d 681, 684 (4th cir. 1995); Plaut v.
Soendthrift Farm, Inc., 514 U.S. 211, 115 S.Ct. 1447, 1456 (1995); Rutan v. Republican Party of
llinois, 497 U.S. 62, 77-78 (1990). This principle of law would naturally apply in the case of a
statute enacted by the legidature (or regulation promulgated by the Tax Commission), not
submitted to a vote of the people for approva, that had the effect of "amending, annulling,
repealing, setting asidelgrjspendln or in any way making inoperative"' any of the provisions of the
Sales and Use Tax Act. onst. art. 19, 8§ 1} Accordingly, the question presented is whether
the enactment of S.B. 485 has the effect of amendi ng, etc., the Sales and Use Tax Act in violation
of Nev. Const. art. 19, § 1]

It is often stated in various contexts that the legidature may not do indi rectli what

Sdles tax is atax on the retail sale of tangible persona property in Nevada. @
The measure of the sales tax is the retailer's gross receipts from the retail sale of tang
persona property. Id. Theterm "grossreceipts” is defined inas:

™ All references to the Sales and Use Tax Act herein are to those statutes contained in chapter 372 of NRS that were enacted by the legislature and
approved by the voters of the state, starting with the original Act enacted in 1955 and approved by the votersin 1956, and as amended since then.

™ The actual ballot question approved was:

Shall the Sales and Use Tax Act of 1955 be amended to exempt certain foods and restore administration of the tax to legilative control.

™ This principleis also cited by Justice Collinsin dissent from the majority opinion in Matthews v. Sate ex rel. Nevada Tax Commission, 83 Nev.
266, 271, 428 P.2d 371, 374 (1967).



1. ‘Gross receipts means the total amount of the sale or lease or rentd price, as the case
may be, of the retail sales of retailers, valued in money, whether received in money or
otherwise, without any deduction on account of any of the following:

(a) The cost of the property sold. However, in accordance with such rules and regulations
as the tax commisson may prescribe, a deduction may be taken if the retailer has
purchased the property for some other purpose other than resale, has reimbursed his vendor
for tax which the vendor is required to pay to the state or has paid the use tax with respect
to the property, and has resold the property prior to making any use of the property other
than retention, demonstration or display while holding it for sale in the regular course of
business. If such adeduction istaken by the retailer, no refund or credit will be allowed to
his vendor with respect to the sale of the property.

(b) The cost of materials used, labor or service cost, interest paid, losses or any other
expense.

(c) The cost of transportation of the property prior to its sale to the purchaser.

2. Thetotal amount of the sale or lease or rental price includes al of the following:

(a) Any servicesthat are a part of the sale.

(b) All receipts, cash, credits and property of any kind.

(c) Any amount for which credit is alowed by the seller to the purchaser.

3. ‘Grossreceipts does not include any of the following:

(a) Cash discounts allowed and taken on the sdle.

(b) Sale price of property returned by customers when the full sale price is refunded in
cash or credit; but this exclusion shal not apply in any instance when the customer, in
order to obtain the refund, is required to purchase other property at a price greater than the
amount charged for the property that is returned.

(c) The pricereceived for labor or services used in installing or applying the property sold.

(d) The amount of any tax (not including, however, any manufacturers or importers
excise tax) imposed by the United States upon or with respect to retail saes, whether
imposed upon the retailer or the consumer.

The term "sdles price" is defined in similarly to the term "gross
receipts.” Both of these statutes provide for certain deductions and exclusions from the caculation

of gross receipts or saes price, but no others. Certain exemptions from the sales and use tax are
found at through 372.345, inclusive. These provisions are all part of the Sales and
Use Tax Act, as amended, and as approved by a vote of the people. There are no statutes within
chapter 372 of NRS that are not a part of the Sales and Use Tax Act that contain any deductions,
exemptions, exceptions, or exclusions from the measure of the sales and use tax.

generally governs how the sales tax is to be reported on a tax return
to the Department of Taxation by the retailer. Subsection 1 sets forth how gross receipts from the

sale of tangible personal property are to be reported on the tax return for purposes of the sales tax.
Subsections 2 and 3 describe how the measure of the use tax is reported on the tax return.
Subsection 4 mandates the return aso show the amount of sales and use taxes for the period
covered by the return.

Subsections 5 and 6 were added by the 1995 legidature, and are currently
effective® See, Act of July 5, 1995, ch. 577, 1995 Nev. Stat. 1970, 1971. These statutes describe
how penadlties for failure to properly report sales and use taxes in the correct county on the tax
return apply to retailers.

On Jduly 1, 1997, when S.B. 485 becomes effective, subpart (a) of new subsection 5
will specifically permit a retailer to make a deduction from the reportable taxable gross receipts

8 These subsections will become subsections (6) and (7) as of July 1, 1997.



from sales made during the period covered by the return when the "retailer has not received a
deferred payment due or is unable to collect al or part of the sales price of asale" during the period
covered by the report. This deduction iswhat the legidative description of S.B. 485 refersto asthe
"credit for bad debts against taxes on retail sales.”

Subpart (b) of subsection 5 will provide that if the retailer eventualy collects the
delinquent deferred payment or previoudly uncollected sales price, the retailer is to report the
amount collected on the tax return for the period in which it was collected, and pay the salestax on
it. Amountsthat are never collected will not be subject to salestax due to the effect of subpart (a).

By way of illustration of how NRS §7|Z.§§5'will work, consider a retailer of
television sets who allows a purchaser to make four equal monthly installment payments to satisfy

the $1,000 purchase price after payment of $200 down. The sales tax on the sae, assuming a
7 percent rate, is $70, and must be reported and paid in the month of the sale. The installment
payments are due on the last day of each month. If the iurchaser fails to make the first installment

payment by the end of the month, under NRS 3/2.365(5)(a) the retailer can take an immediate
deduction of $14 on the next tax return. ASthe Saute 1s written, the tax onthe amount deducted
will only have to berepaid if the installment payment is eventualy collected.

It has long been the department's interpretation of NRS 372.025]and B72.065]that
sales tax must be reported on the tota amount of the sales price In the pertod In which the sale
takes place, regardiess of whether the full sales price is collected at the time of the sdle or credit is
given the purchaser to pay the sales price in future installments. See, and its
predecessor, Ruling No. 35, adopted May 23, 1955. This inte@retation has been Tully Supported
by this office. See Op. Nev. Att'y Gen. 386 (February, 1967).%= Accordingly, since neither NRS |
B\%Z.TTEI B72.065] nor any other statute provides a deduction or exemption to retailers for bad
debts, the department has never permitted a retailer to deduct from taxable gross receipts the
amount of the sales price that the retailer was unable to collect from the purchaser.

This interpretation of NRS 372.025] and B72.065] was recently validated by the
Nevada Supreme Court in Bing Construction Company v. Nevada Department of Taxation, [109 |
849 P.2d 302 (1993). In Bing, the taxpayer sought an interpretation of NRS 372.025]tha
would require sales tax to be reported and remitted only on those gross receipts actually recefved.
Id. at 278. The court, relying on ER§ %72.9%5|and NAE 372.050] the regulation interpreting that
statute, disagreed with the taxpayer. T1d. e court hed that EAQ é?é.g5$|was a reasonable
interpretation of ER% 3729%5 and was a construction within the Tanguage of the statute. Id. at
279. Furthermore, the court noted that as the regulation had been in effect for 25 years without

legidative change, the legidature had clearly acqﬁsced in the department's interpretation of NRS |
as being consistent with legidative intent= 1d.

‘ The clear effect of S.B. 485 is to change the statutory construction of “
and _E?Z.Q§5|that has been followed by the Department of Taxation, the legidature and the courts
year

for 4 S, even though neither the legidation nor the legidative history suggests the legidature

8 According to the legislative explanation of S.B. 485, the statute: "[A]llows a retailer to deduct from sales tax payments any tax that was
reported but not collected in a previous reporting period. If the retailer receives the uncollected sales tax at a later date, it must be reported in the
current reporting period." This statement technically isincorrect. In the case of many installment sales, the retailer requires a down payment which
may cover all or part of the salestax due on the sales price. Thus, the retailer may have collected all of the salestax at the time of sale, but not all of
the purchase price.

8 There was a short period of time where the Tax Commission adopted a regulation that provided a bad debt deduction in the early 1960's. See,
Ruling 65, adopted February 26, 1962. This regulation was repealed on March 1, 1967, in reliance on the Attorney General's Opinion. See Op. Nev.
Att'y Gen. 386 (February, 1967).

8 Actually, the Tax Commission adopted this construction of NRS 372.025 originally on May 23, 1955.



disagreed with or found fault with the department's long-time construction of H!ﬂ@ as
codified in Such a change is clearly within the prerogative of the TegiSiaiure to
propose. However, every other statute in ch. 372 of NRS providing for a deduction, exception,
exclusion, or exemption from the gross receipts subject to the sales or use tax |S@ part of the Sale
and Use Tax Act and has been subject to prior approva of the votersin this state.

In Matthews v. Sate, ex rel. Nevada Tax Commission, ﬁgg@ 428 P.2d 371
(1967), the Nevada Supreme Court considered the issue of whether the Toca 0ol Support Tax
Act, enacted by the legislature in 1967, violated Nev. Congt. art. 19, 8 1} by amending the Sales
and Use Tax Act without approval of the voters. In ana|y2| ng that Tssue, the court preliminaril
noted that the power to tax is an essential attribute of sovereignty of the states, and that Nev.

t. 1 1|was a limitation on that power. Id., 83 Nev. at 268. The court determined tha a
reasonable but narrow construction of Nev. Const. art 19, 8 1, was essentia to preserve the proper
balance. Id.

Turning to the statute at hand, the court instructed, "when a new act is complete in
itself, when it does not purport to be amendatory of any previous act, and requires no reference to
another law to discover its scope and meaning . . . though the new law has the effect of modifying
aformer law, it is not an amendatory statute.. . . ." Id., 83 Nev. at 269. A majority of the court in
Matthews concluded that the Local School Support Tax Act, while it effectively raised the total
sales tax rate by 1 percent, was not an amendment of the Sales and Use Tax Act, sincethe purpose
of the Act was different and the Act stood on its own with no need to refer to ch. 372 See also,
Westinghouse Beverage Group, Inc. v. Department of Taxation, |1Q1 Nev. 1@ 698 P.2d 866
(1985), wherein the court, relying on Matthews, disposed of a similar argument with respect to the
enactment of chapter 369A of the Nevada Revised Statutes imposing a tax on the privilege of
importing for sale a retail, or salling at wholesale, soft drinks; and City of Las Vegas v. Mack,
Nev. 105] 481 P.2d 396 (1971), wherein the court relied on Matthews to avoid a similar challenge
0 the enactment of the City and County Relief Tax Act (chapter 377 of NRS) in 1969.

The same cannot be said for S.B. 485. Section 1 of S.B. 485 is clearly intended to
be amendatory of the definition of taxable gross receipts found in NRS 372.025] Even assuming
the average retaller's incidence of bad debt is less than one percent, the undeniable effect of S.B.
485 is to amend the Sales and Use Tax Act by reducing the n .easure of gross receipts from the

retail sale of tangible persona property subject to the sales tax B While[NRS 372 lis no longer
apart of the Sales and Use Tax Act itsdlf, its provisions contained no reference to atax deduction
of any kind prior to its amendment by enactment of S.B. 485. Therefore, it cannot be argued that
at the time the people of the State of Nevada approved by referendum the removal of
from the Sales and Use Tax Act, the people contemplated that the legidature could Tater amend
that statute by adding a tax éreduction for bad debts to it without the people having the
congtitutional right to vote on it.

8 NRS 372.370 provides that taxpayers may "deduct and withhold from the taxes otherwise due. . . 1.25 percent [of the tax] to reimburse [the
taxpayer] for the cost of collecting the tax." This provision was originaly part of the Sales and Use Tax Act, but was repealed and recodified with
voter gpproval in 1979. See Act of May 4, 1979, ch. 286, § 31(2), § 69, 1979 Stat. Nev. 409, 410, 416. The amount of the collection allowance was
reduced from 2 percent to 1.5 percent in 1981, and from 1.5 percent to 1.25 percent in 1991 by the legisature. See Act of July 5, 1991, ch. 695, § 2,
1991 Stat. Nev. 2293. Since these amendments to NRS 372.370 took place after it was no longer part of the Sales and Use Tax Act, and the
amendments did not alter the purpose or subject matter of NRS 372.370 or effectively amend a statute the remains part of the Sales and Use Tax Act,
avote of the people was not necessary.

% Raising revenue for distribution to state schools as compared to the Sales and Use Tax Act's purpose of raising revenue for the state general
fund.

8 See Minutes of June 27, 1995, meeting of Assembly Committee on Taxation, p. 4.

8 By comparison, the Sales and Use Tax Act contains several statutory exemptions to the sales tax. Typically, these statutes start by stating
"[T]here are exempted from the taxes imposed by this chapter the grossreceiptsfromthe saleof . . . ." See, e.g. NRS 372.265 through NRS 372.335,
inclusive. NRS 372.260 defines the phrase "exempted from the taxes imposed by this chapter" to mean "exempted from the computation of the



In order to determine the scope and meaning of S.B. 485, reference to definitions of
"retailer" in NRS 372.055] "sale" in "gross receipts’ in NRS %72.§25|and "sales
price" in NRS 372.06b]are necessary, In addition odeﬂ:ri' Ing the Incidence of the
saestax. [NR .309| as amended by S.B. 485 does not stand on its own. Thus, under the rules
set forth in Matthews, S.B. 485 constitutes an amendment of the Sales and Use Tax Act. Under the
proscription of Nev. Condl. art. 19, § 1] before such an amendment to the Sales and Use Tax Act
can become effective 1t must be submitted for approval to the vote of the people. Until the people

approve the changes made to NRS 372.365]|by S.B. 485, the department should not recognize or
enforce them.

CONCLUSION TO QUESTION ONE

The enactment of S.B. 485 in 1995, to the extent it provides for an amendment to
to become effective July 1, 1997, without a vote of the people approving the
amendment, violates art. 19, 8 1 of the Nevada Constitution because it has the effect of amending
provisions of the Sales and Use Tax Act, areferendum law. The department should not give effect
to § 1 of S.B. 485.

QUESTION TWO

How is the taxpayer and the department to determine when a retailer has reached
the point where they are "unable to collect” the sales price or portion thereof, and so may deduct
that amount on a subsequent tax return?

ANALY SIS OF QUESTION TWO

Despite the conclusion reached to Question One, this question remains relevant due

to the amendment made to by S.B. 485, which isidentical to the proposed change to

65] See Act of July 5, 1995, ch. 666, § 2, 1995 Stat. Nev. at 2556. The Loca School

pport Tax Act is not subject to restrictions of art. 19, § 1 of the Nevada Congtitution, and may be
amended by the legidature without a vote of the people.

There are no guidelines or parameters set forth in S.B. 485 that define the point in
time when a retailer has not received a deferred payment due, or the retailer can clam that he
cannot collect all or part of the sales price. The Department of Taxation has the authority to adopt
regulations that reasonably construe these terms in order to carry out the legidative intent. @
Indeed, it would appear to be crucia that regulations be adopted which provide Suc
gurdance, and the sales tax return be modified to show deductions.

In the case of a sde occurring where the retailer alows the purchaser to make
deferred payments on the sales price, S.B. 485 appears to allow the retailer to take a deduction for
the amount of the deferred payment whenever a payment does not arrive by the due date. Thus, if
a payment is due on the last day of the month, and is not received, a deduction may be taken on
that month's sales tax return, even if payment is received the next day. For a one day delay in
payment, the retailer will receive the benefit of a one month float before paying the tax back, with
no interest accruing. This provision appears to be far more lenient than any other state's bad debt
deduction, which are normally tied to debts which are entitled to bededucted for federal income
tax purposes. See, e.g., Cd. Rev. & Tax Code § 6055 (West 1997). It is questionable whether

amount of taxesimposed." S.B. 485 does hothing more than provide a mechanism to "exempt" uncollected gross receipts from the computation of the
amount of taxes imposed.

% This statute States:



the department could adopt regulations that directly tied the deductibility of abad debt under
to those debts determined to be worthless and deducted for federal income tax purposes
without statutory authority to use such a parameter.

However, the department could devise reasonable restrictions or conditions on
when a retailler may take a bad debt deduction. For example, the department could require the
retailer to demonstrate it took certain actions in a bona fide attempt to collect the delinquent
installment payments before allowing the deduction to give effect to the stated legidative intent
that the deduction be limited to "bad debts."

CONCLUSION TO QUESTION TWO

The department has statutory authority to adopt regulations that provide reasonable
restrictions or conditions on when a retailer may take a bad debt deduction. Given the broad
language of S.B. 485 and the lack of any standards in the statute itself providing guidance, the
department may rely
on legidative intent as set forth in the legidative history of S.B. 485 to fashion regulations
governing this area.

QUESTION THREE

Under S.B. 485, may ataxpayer first deduct all of the costs of collection, attorney's
fees, accrued interest, or any other expenses from the gross amount recovered from a delinquent
purchaser before reporting the recovery to the department?

ANALY SIS OF QUESTION THREE

S.B. 485 does not specify how a retaler is to report amounts collected in later
periods for which a bad debt deduction was taken on a prior return. There is nothing in the
legidative history that suggests the legislature contemplated this issue.

Under its statutory power to adopt regulations necessary to administer the
provisions of chapter 372, the department should adopt regulations to clarify how retailers are to
report bad debt collections. See, generally, NRS 572.725 The department could require the
amount collected first be credited to gEross recelg S previoudy deducted, after the retaller deducts

the collection alowance provided by NRS 372.3/0] The collection allowance would provide the
retailer with some compensation for the costs of collection, as was contemplated by the legidature
when it enacted this statute.

CONCLUSION TO QUESTION THREE

Although S.B. 485 does not provide any guidance on this issue, the department has
statutory authority to adopt regulations to clarify how retailers are to calculate the amount of gross
receipts to report when a bad debt previoudy deducted is later collected. Given that the legidature
has already provided for a collection allowance by statute, the department could provide that the
amount collected should first be credited to previousy deducted gross receipts, less the statutory
collection alowance.

A retailer is relieved from liability for sales tax which became due and payable. . ., insofar as the measure of the tax is represented by
accounts which have been found to be worthless and charged off for income tax purposes. If the retailer has previoudy paid the tax, he
may, under rules and regulations prescribed by the board, take as a deduction the amount found worthless and charged off for income tax
purposes. If any such accounts are thereafter in whole or in part collected by the retailer, the amount so collected shall be included in the
first return filed after such collection and the tax paid with the return.



FRANKIE SUE DEL PAPA
Attorney Genera

By: JOHN S. BARTLETT
Senior Deputy Attorney Genera

OPINION NO. 97-19 COUNTIES; WELLS; WATER; ZONING; STATE ENGINEER: Under
their zoning and police powers, counties may adopt ordinances regulating placement and testing of
domestic water wells. However, counties cannot regulate construction of domestic wells because
that authority rests with the State Engineer through his regulation of well-drillers.

Carson City, June 2, 1997

Mr. Michael McCormick, District Attorney, Humboldt County District Attorney's Office, Post
Office Box 909, Winnemucca, Nevada 89446

Dear Mr. McCormick:
Y ou have regquested an opinion on the following:
UESTION

Whether the Humboldt County Board of Commissioners has the authority to pass
ordinances to regulate placement, construction, and testing of domestic wells as part of their
authority under zoning laws or the building permit process.

ANALYSIS

Y our question concerns an area of Humboldt County known as Grass Valey. The
area has experienced substantial recent growth and development, raising concern about
contamination of groundwater from septic tanks and other sources. The County Board of
Commissioners would like to issue ordinances to regulate placement, construction, and testing of
domestic wells in an effort to prevent such contamination and protect water quality.

Counties are political subdivisions of the state. Sate ex rel. List v. County of
Douglas, BO Nev. 2/2] 280, 524 P.2d 1271, 1276 (1974); County of Pershing v. Sxth Judicial Dist.
Ct,, Nev. , 181 P. 960, 961 (1914). They possess only those powers which the
L egislature has expressy granted to them. Id. at 84-85, Schweiss v. First Judicial Dist. Ct., [23']
h

230-231, 45 P. 289, 289 (1896). A board of county commissioners is regarded as an
inferior tribunal of specia and limited jurisdiction and can perform only those acts expresdy
granted by statute. Caton v. Frank, 69-70, 44 P.2d 521, 525 (1935). Therefore, the
appropriate legal anaysis is whether such ordinances are statutorily authorized. Op. Nev. Att'y
Gen. No.1 (February 3, 1992).

The legidature has granted counties numerous powers over use and devel opment of
land within their borders. Certain of these powers are found in chapters 244 and 278 of the Nevada
Revised Statutes.

Chapter 244 confers certain powers and jurisdiction on the counties.
empowers each board of county commissioners to enact and enforce local police and sanitary

ordinances, stating in part, "[e]ach board of county commissioners may enact and enforce such
local police and sanitary ordinances and regulations as are not in conflict with the general laws and



regulations of the State of Nevada . . .." In addition, subject to certain limitations not pertinent to
this discussion, NRS 244.3675]authorizes the board of county commissioners to "[r]egulate all
matters relating to the construction, maintenance and safety of buildings, structures and property
within the county."

and zoning powers. NRS 2/8.020(1) provides in pertinent part:

1 e purpose of promoting health, safety, moras, or the genera
welfare of the community, the governing bodies of cities and counties are authorized
and empowered to regulate and restrict the improvement of land and to control the
location and soundness of structures.

2. Any such regulation, restriction and control must take into account:

(a) The potential impairment of natural resources and the total population
which the available natural resources will support without unreasonable impairment; .

Under chi]iter 278, governing bodies of counties have been given certain planning

"Nevada law demands that a county adopt zoning regulations that 'preserve the
quality of air and water resources and 'promote health and genera welfare." Sera v. County of
Washoe, [[11 Nev. 1081] 1084, 901 P.2d 690, 692 (1995) (quoting 2)(a)) The
Nevada Supreme Court in the Serpa decision stated that county governmen s are vested with
discretion to the extent the county can independently define orderly physical growth and
development. Such discretion includes the ability of a county to determine water availability for
itsef. Id. a 1084. The court concluded that county and loca governments can place more
burdensome restrictions on growth and development as long as those restrictions are consistent
with the county's relevant long-term comprehensive plans, Nevada law, and notions of public
welfare. 1d. at 1085.

We conclude that under its zoning and police powers, the Humboldt County Board
of Commissioners has the power to pass ordinances regulating placement and testing of domestic
wells to promote health and safety. However, the County Board of Commissioners lacks authority
to regulate construction of domestic wells. That power resides in the state engineer.

Chapter 534 of the Nevada Revised Statutes applies to underground water and
wells. FIRSS020]2) stes

It is the intention of the legidature, by this chapter, to prevent the waste of underground
waters and pollution and contamination thereof and provide for the administration of the
provisions thereof by the state engineer, who is hereby empowered to make such rules and
regulations within the terms of this chapter as may be necessary for the proper execution of
the provisions of this chapter.

must first apply for and obtain a permit to appropriate the water. NRS 534.050] Domestic wel

Any person who wishesto sink awell in any basin designated by the state engineer
are exempted from the requirement of obtaining a permit for appropri .w on o! un! erground water.
NR§C 5% 1§U]

_ 1) states in part, "this chapter does not apply in the matter of obtaining permits for
the development and use of underground water from a well for domestic purposes where the
draugzht does not exceed a daily maximum of 1,800 gallons." [Emphasis added.] Further,

4) states, "[t]he state engineer shall supervise al wells tapping artesian water or water in
e underground aquifers drilled after March 22, 1913, and all wells tapping percolating

8 NRS 534.013 defines "domestic use” to include culinary and household purposes in a single-family dwelling, the watering of a family garden,
lawn and the watering of domestic animals.



water drilled subsequent to March 25, 1939, except those wells for domestic purposes for which a
permit isnot required.” [Emphasis added.]

While the state engineer does not require permits for appropriation of groundwater
for a domestic well, he does regulate the drilling of such wells. Power to regulate construction of
domestic wells has been given to the state engineer through his authority to license and regulate
well-drillers.

gives the state engineer authority to license every well driller in the

state and to adopt regulaiions for well-drilling. A well-drilling license is required to drill awell for

water in the state. 1). All well-drillers must comply with regulations adopted by the

state engineer governing driling of water wells. SRé 5;;.1%33. The regulations concerning
er

drilling and construction of wells are found at NA 0, inclusive. A wdll-driller must
file anotice of intention to drill with the Divison o esources before drilling a water well,
including domestic wells. NAC 534.320J1. The driller must keep a well-driller's log for al work
performed, including domestic wells. 534.340)2(b). The well-driller'slog must be filed with
the state engineer. NRS 534.1/0(2). In addition, the regulations set forth minimum specifications
for well casings. 4.360]3. Domestic wells must have a casing no larger than 8 inches in
diameter. NAC 534.400[4. The well-drilling regulations require construction to prevent pollution
and contamination or waste of ground water. éAg 5”2.35 Additionally, the state engineer has
statutory authority to limit the depth of domestic wells; or prohibit their drilling, in areas where
water can be furnished by awater district or amunicipality. 3)(c)—(d).

In determining whether the legidature intended to occupy a particular field to the
exclusion of al loca regulation, it is appropriate to look to the whole purpose and scope of the
legidative scheme. Lamb v. Mirin, 332-333, 526 P.2d 80, 82 (1974). We have
reviewed al provisions contained in chapter 534 pertaining to well-drilling and well construction.
Our review does not disclose any provision which clearly indicates domestic wells are exempt
from the state engineer's regulation of well-drilling. Additiondly, there is no statutory
authorization enabling counties to enact their own well construction codes. As noted above,
county commissioners are limited to the exercise of only those powers expressy provided for b
law or necessarily incidental to carrying those powers into effect. State ex rel. King v. Lothrop,

122, 36 P.2d 355, 357 (1934).

While authority to regulate construction of domestic wells lies with the state
engineer, the statutes and applicable regulations do not regulate either placement or testing of
domestic wells for water quality purposes. There are no generd state laws which regulate location
or testing of the quality of domestic wells. The Bureau of Health Protection Services in the State

Health Division does regulate the location of individual sewage disposal systems (i.e., sepic tanks)
near wells. (2)(cﬁ. This does not regulate placement of wells. Under the powers

conferred on the counties under NRS 244.35/] the county is authorized to enact police and sanitary
ordinances which are not in conflict with state | aw.

CONCLUSION

The Nevada Legidature has granted counties authority to regulate use and
development of land to promote health and safety. In addition, counties are empowered to enact
police and sanitary ordinances that are not in conflict with state law. Pursuant to this authority, a
county board of commissioners could enact ordinances regulating placement and testing of
domestic wells to protect public health. However, a county cannot enact ordinances to regulate
construction of domestic wells because that authority rests exclusively with the state engineer.

FRANKIE SUE DEL PAPA
Attorney Genera



By: BARBARA B. RISTINE
Deputy Attorney Genera

OPINION NO. 97-20 ELECTIONS; LEGISLATURE; LIEUTENANT GOVERNOR; PUBLIC
OFFICERS: Rules of the senate govern the procedure for the Lieutenant Governor to vote in cases
of atie. The lieutenant governor is limited to two terms of office. A statute making substantive
changes to the qudifications for the office of Lieutenant Governor would be in conflict with the
Nevada Congtitution. Other state congtitutions reveal that similar qualifications, such as requiring
the Lieutenant Governor to be of the same party and on the same ticket as the Governor, are found
in the state constitution and are not adopted by statute.

Carson City, June 5, 1997

Ms. Jeannine Coward, Chief of Staff to Lieutenant Governor Lonnie L. Hammargren, Capitol
Building, Carson City, Nevada 89710

Dear Ms. Coward:

Your inquiriesto Attorney General Del Papa have been referred to me for response.
After researching the matter, this office has concluded the following with respect to these issues.

QUESTION ONE

What is the procedure for the lieutenant governor to cast a deciding vote while
presiding as president of the senate?

ANALYSISAND CONCLUSION TO QUESTION ONE

Pursuant to Nev. Const. art. 5, 8 1/] the lieutenant governor is the president of the
senate, "but shall only have a casting vote therein.”™ In other words, the Lieutenant Governor has
the power to cast the deciding vote in cases of atie. We were unable to find any authority that
would answer the question as to how and when he can vote; therefore, we must refer you to the
rules of the senate and ther interpretation by legidative counsd to resolve these practica
questions.

In addition, under the provisions of when the lieutenant governor is

serving as acting governor or is unable to attend as president of the senate, "the senate shall elect
one of its members as president for that occasion.” Thus, in the absence of the lieutenant governor,
amember of the senate presides.

QUESTION TWO

Doesthe term limit initiative apply to the lieutenant governor?

ANALYSISAND CONCLUSION TO QUESTION TWO

Pursuant to Nev. Condl. art. 5, § 1/} alieutenant governor's time, place and manner
of election, term of office and eligibility Tor office s the same as that of the governor. With respect
to a limitation on the number of terms a lieutenant governor may serve, although the lieutenant




governor serves as the president of the senate, this service does not make the lieutenant governor a
member of the senate. Therefore, the recently enacted amendments to Nev. [Const. art. 4, 88 3and
4 establishing term limits for members of the senate do not apply to the lieutenant governor.

The state term limit ballot question which was passed by the voters in 1996 does
not address the office of lieutenant governor. The terms of other constitutional officers, secretary
of state, attorney genera, state treasurer, and state controller are specifically referenced and
subjected to an eight year or two term limitation. Other state officials and members of loca
governing bodies are limited to twelve yearsin office.

The explanation to the ballot question notes that the Nevada Congtitution already
limits the number of terms to be served by the governor to two. See Nev. Congt, art. 5, 8 3, Op.
Nev. Att'y Gen. No. 92-14 (Dec. 1992). Since the provisions of Nev. Condl. art. 5, 8 1/|make the
lieutenant governor's eligibility for office the same as that of the governor, 1T 1S Clear that a
lieutenant governor is limited to two terms of office.

QUESTION THREE

Must the Nevada Consgtitution be amended in order to require the lieutenant
governor to be of the same political party and elected jointly with the governor, or can this be
accomplished by passage of legidation such as SB 347, § 9?

ANALYSISAND CONCLUSION TO QUESTIONS THREE

We conclude that these additiona qudifications for the position of lieutenant
governor must be adopted by constitutional amendment. Although no Nevada case addresses this
specific issue you have raised, it is the generd rule that a legislature may not adopt additional
qualifications for offices created by the state constitution where the constitution contains specific
eligibility requirements. In Sate ex rel. Sephan v. Johnson, 795 P.2d 411, 414 (Kan. Ct. App.
1990), the Kansas appellate court noted, quoting from a Kansas Supreme Court decision,

It is the rule that when the congtitution of a state creates an office, and names the
requirements of eigibility therefor, the legislature has no authority to make additional
requirements, nor to provide that one may hold the office who does not have the
constitutional requirements. When an office is created by an act of the legidature, that
body has authority to name the terms of ligibility, and modify them at will. [Citations
omitted.]

In light of this genera rule, we believe that a statute making substantive changes to
the qualifications for the office of lieutenant governor would be in conflict with the Nevada
Condtitution, art. 5, 8§ 17. See Mengelkamp v. Lidt, 545, 501 P.2d 1032, 1035 (1972)
(Only qudifications not in conflict with constitutiona provisons may be added by legidative
enactment). Review of other state constitutions reveas that similar qualifications, such as
requiring the lieutenant governor to be of the same party
and on the same ticket as the governor, are found in the state constitution and are not adopted by
statute.

FRANKIE SUE DEL PAPA
Attorney Genera

By: BROOKE A. NIELSEN
First Assistant Attorney General



OPINION NO. 97-21 SCHOOL DISTRICT; BOARD OF TRUSTEES; EXPULSION: Pursuant
to m the board of trustees of a school district may authorize another entity, person or a
pand of Tess than the full board to suspend or expel students. The authority prescribed may be a
final decision without apped to the full board.

Carson City, July 2, 1997

Ms. Johnnie B. Rawlinson, Assistant District Attorney, Clark County, Post Office Box 552215,
Las Vegas, Nevada 89155-2215

Dear Ms. Rawlinson:

The Clark County District Attorney, through you, has asked this office for an
opinion related to suspension and expulsion of students from the schools of the Clark County
School District.

QUESTION ONE

May the Board of School Trustees (Board) delegate the duty of deciding a contested student
expulsion issue to acommittee of less than the full Board?

ANALYSIS

Currently, the process used in the Clark County School District for expulsion of
students starts with school officias conferring and bringing the matter for a hearing before a three-
person panel of school personnel. The decision of this panel may be appealed to a de novo hearing
before the Board sitting as a committee entitled "Student Expulsion Appea Hearing Committee.”
This committee is the entire board and any decision therefore requires agreement of a mgority of
the Board members. Previously, the committee consisted of only four members and operated with
adecision requiring assent of al four members. Four isamaority of the Board. N Ré §§§%§Q]4)
requires the affirmative vote of the maority for the Board to act regardless of the number in
attendance at a meeting.

committee of less than the full board. | 463 requires that each school district prescribe
written rules of behavior for pupils and the appropriaie punishment. If suspension or expulsion is
used as a punishment for violation of the rules, the school district shall follow the procedures in
i

The Board is considering del egating the decision in a contested expulsion case to a
NR% I§§Z §§]

NRS392.467(1) and (2) provide as follows:

1. Except as otherwise provided in subsection 4 and 5, the board of trustees of a school
district may authorize the suspension or expulsion of any pupil from any public school
within the school district.

2. Except as otherwise provided in subsection 5, no pupil may be suspended or expelled
until he has been given notice of the charges against him, an explanation of the evidence
and an opportunity for a hearing, except that a pupil who poses a continuing danger to
person or property or an ongoing threat of disrupting the academic process or who is selling
or distributing any controlled substance or is found to be in possession of a dangerous
weapon as provided in m!& l66|may be removed from the school immediately upon
being given an explanation of the reasons for his removal, and pending proceedings, to be
conducted as soon as practicable after removal, for his suspension or expulsion.



Subsection 4 relates to truancy and subsection 5 refers to specia education students.
The crux of the question is the meaning of the statute when it states the board of trustees may
authorize the suspension or expulsion of any pupil. "Authorize" means "to grant power or
authority to do." THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 124 (3d ed.
1992). The act in the question before us is expulsion or suspension of a student. Therefore, the
Board may grant the authority to another person or entity to expel or suspend students. The
authority granted is, of course, not unfettered; it must be exercised within the due process

parameters of NRS 392.467]and the constitutional right of due process.

Review of the legidative history gives further confidence in our conclusion. The
current language was added to the Nevada Revised Statutes in 1975. At the time the statute
addressing expulsion and suspension of students was codified as 1) and provided
that "[t]he board of trustees of a school district may suspend or expe or any principa or
administrator may suspend from any public school within the school district any pupil who will not
submit to reasonable and ordinary rules of order and discipline." Act of April 11, 1975, ch. 713, 8§
1, 1975 Nev. Stat. 1471. It is noteworthy that formerly the law specifically identified the Board as
the entity which could suspend or expel and principals or administrators as the persons who could
suspend, but the amended law removed that specificity. The legidative history reveals that the
change was motivated by a need to assure due process of law for the student following the
Supreme Court decision in Goss v. Lopez, 419 U.S. 565 (1975), and the suggestion to the
legidative committee by Clark County School District representatives that the bill allow districts
flexibility in meeting due process requirements. The bill, as amended, granted that flexibility.

If a committee of trustees is formed to hear the expulsion and is less than the full
Board, you question whether the voting of that committee is governed by the rules for voting
applicable to the Board. The committee members are not sitting as the Board unless so designated.
They are sitting as a committee authorized to make expulsion decisions which does not have to be
composed of trustees of the Board. If it is not a committee designated as the Board, it is not
governed by H@;ﬂ 0(4) which would require four affirmative votes. A majority of the votes
cast from a quorum of the committee would suffice unless the Board has a different rule for
committees appointed by the Board. There may be policy reasons why the Board prefers to
designate that the committee act as a meeting of the Board. This opinion does not prevent that
designation.

CONCLUSION TO QUESTION ONE

The Board of a school district may authorize a committee composed of Board
trustees numbering less than the full Board to suspend or expel a student. Such a committee is not
necessarily sitting as the Board because the Board may authorize anyone to perform this function.
The authority to suspend or expel may be afinal decision without appeal to the full Board if that is
the prescribed authority given.

QUESTION TWO

May the full Board review the decision of the hearing panel composed of school
administrators without conducting another hearing before the Board?

ANALYSIS

F does not require that the decision to suspend or expel be made by the
Board. See analyss to question one. The Board may authorize the hearing panel of school

administrators with the power to make the decision to expel or suspend. The statute does not
require an administrative appeal to review that decision nor does it appear to be constitutionaly
mandated. Trujillo v. Taos Municipal Schools, 91 F.3d 160 (10th Cir. 1996). Therefore, if the



Board provides an avenue of appea to the full Board it is not necessary that it be de novo &
However, in cases involving students in grades 1 through 6, inclusive, except where the grounds
involve possession of afirearm, 4) does require the Board to review and approve the
suspension or expulsion of the student. IS statute does not require another hearing before the
Board.

CONCLUSION TO QUESTION TWO

The Board may review the decison of the hearing panel composed of school
administrators without conducting another hearing before the Board, provided the Board has
authorized the panel to make the decision and that panel affords the student due process.

FRANKIE SUE DEL PAPA
Attorney Genera

By: MELANIE MEEHAN-CROSSLEY
Deputy Attorney Genera

OPINION NO. 97-22 PUBLIC WORKS; WAGES; LABOR COMMISSIONER; LABOR: A
private project that is constructed or retrofitted to specifications provided by a public agency as
art of a plan for the public agency's eventual purchase of the project is a public work under

B38.010(5)(a)(1).

Carson City, August 12, 1997

Mr. Brian Chally, Chief Deputy District Attorney, Douglas County District, Attorney's Office, Post
Office Box 218, Minden, Nevada 89423

Dear Mr. Chally:

Y ou have asked whether aretrofit or construction of abuilding by a private party to
the specifications of Douglas County so that the county would subsequently purchase the building
after the retrofit or construction would be subject to Nevada's prevailing wage laws. The brief
answer is that such aretrofit or construction arrangement would be subject to the prevailing wage
laws. Our analysisfollows.

UESTION

Would aretrofit or construction of a building by a private party to the specifications
of Douglas County as part of an agreement by the county to purchase the building from the private
party congtitute a "public work" under such that Nevadas prevailing wage laws
would be applicable to the private party's refrofit or construction work?

% The process which is due the pupil does not necessarily require an administrative appedl to the school board. Trujillo v. Taos Municipal
Schools, 91 F.3d 160 (10th Cir. 1996) (acknowledging there are no cases establishing a constitutional right to appeal). The Supreme Court describes,
for suspensions not exceeding 10 days, the minimum requirements of notice, explanation of the evidence and an opportunity to present the student's
side of the story as "rudimentary precautions against unfair or mistaken findings of misconduct and arbitrary exclusion from school." Gossv. Lopez,
419 U.S. 565, 581 (1975). It is recognized that the more onerous the discipline, the greater the safeguards needed. Id. at 583. For this reason it may
be advisable to provide for an adminigtrative review for expulsions or lengthy suspensions. See Draper v. Columbus Public Schoals, 760 F. Supp.
131, 134 (S.D. Ohio 1991) (student granted one informal and two formal hearings before subjected to 27 days expulsion, more than adequate to
minimize possibility of mistake or unfairness).



ANALYSIS

5) defines "public work" to mean "any project for the new
construction, reparr or reconstruction of:  (a) A project financed in whole or in part from public
money for: (1) Public buildings; . . ." As part of the preparation of this opinion, this office
contacted the Nevada Labor Commissioner, Mr. David Dahn, and asked how

5)(a)(1) has been historically interpreted regarding matters similar to the Bentley propo
you have described. Mr. Dahn informed us that he and his office have always considered projects
such as the Bentley proposal to be public works because the building is being constructed to the
county's specifications as part of a purchase arrangement. Mr. Dahn explained his office has
always examined the substance of such an arrangement rather than the form of the arrangement,
and has taken action against public agencies that have tried to circumvent the prevailing wage laws
through lease-purchase arrangements or other such arrangements where the public body controls
the end product, will eventually own the end product, pays for the end product with public funds,
and the end product isfor aclear public purpose.

We agree with your analysis and the Labor Commissioner's that the Bentley
proposal mentioned in your letter would be a "public work" underS). As you have
described the Bentley proposal, Bentley would retrofit or construct on 1is privaie land a building
specifically for Douglas County to the county's specifications for a county administrative building.
Approximately $9,000,000 of public money would be used to purchase the Bentley-constructed
facility. The prevailing wage laws cannot be circumvented by structuring or disguising a public
work by having the building constructed by a private party to the public agency's specifications and
then turning the building over to the public agency only after construction is completed. Such an
arrangement would alow an exception to wholly swallow the rule and would likely render the
prevailing wage laws usel ess.

CONCLUSION

The Bentley proposal as described in your letter dated June 26, 1997, would
constitute a "public work" under ﬂRg §§§I QlQ]S)(a)(l) Therefore if the Bentley proposal is
entered into by Douglas County, the prevaling wage laws in ch. will be applicable to
retrofit and construction work on the project and Douglas County wou e treated as the awarding
body of the project for the Labor Commissioner's purposes.

FRANKIE SUE DEL PAPA
Attorney Genera

By: LOUISLING
Deputy Attorney Genera

OPINION NO. 97-23 CRIMINAL LAW,; CRIMINAL PROCEDURE; DISTRICT
ATTORNEYS; DISTRICT JUDGES; FELONS; JUDGMENTS; PENALTIES; PRISON OR
PRISONERS; STATUTES: A didtrict court cannot validly sentence a felon pursuant to a statute
not in effect at the time of the offense. Judgments of conviction that do not conform to the statute
in effect at the time of the offense are illegal and must be corrected.

Carson City, August 28, 1997

Mr. Robert Bayer, Director, Department of Prisons, Post Office Box 7011, Carson City, Nevada
89702



Dear Mr. Bayer:

The question which has arisen concerns the validity of certain sentences of
imprisonment imposed after the July 1, 1995, effective date of S.B. 416, the sweeping "truth in
sentencing” legidation that transformed felony sentencing in Nevada from a determinate to an
indeterminate structure. Apparently, inmates have been sentenced to maximum and minimum
terms of imprisonment contemplated by the sentencing provisions of S.B. 416, even though the
felons committed their offenses prior to July 1, 1995. Of equa concern, some inmates, who
committed their offenses subsequent to July 1, 1995, have received determinate sentences under
the former statutory scheme. 'Y ou have requested an opinion on the validity of these sentences.

UESTION

Whether a Nevada district court can validly sentence a felon pursuant to a statute not in effect at
the time of the felony offense.

ANALYSIS

mgggg] sets forth the indeterminate sentencing structure enacted by S.B. 416
of the 1995 Legidaiive Sesson. It provides that almost all felony offenses committed on or after
July 1, 1995, must be pwished by imposing a minimum and maximum term of imprisonment
within prescribed limits®=' Through "savings clauses' contained in the Nevada
Legidature clearly expressed the intent that felc&ies occurring prior to the effective date of the new
law should be punished pursuant to the old law.

clear and unambiguous, Acklin v. McCarthy, PG 0] 612 P.2d 219 (1980), a review of the

While examination of legidative history is unnecessary when statutory language is
legidative history of S.B. 416 reveals nothing con!rary io !He plain reading of the language of
en

.130] Thewill of the Legidature in enacting a new indeterminate sentencing structure was thal
ew scheme should apply only to those offenses occurring on or after July 1, 1995.

sentencing laws. Where the new law provides a savings clause like the one in NRS 193.130] the
general ruleis that the proper pendty to impose is the one in effect at the time of the commission
of the offense. Tellis v. Sate, g Nev. 5?7] 445 P.2d 938 (1968); Shepley v. Warden,
518 P.2d 619 (1974). Conversdly, where the legidature clearly intends that an amelioraiive
amendment to sentencing law has retroactive application, the Nevada Supreme Court has
recognized an exception to the general rule. Sparkman v. Sate, 590 P.2d 151 (1979);
Carter v. Sate, 592 P.2d 955 (1979). However, thaf exception has no application to
the facts in this matter.

Nevada case law is relatively well-settled on the issue of applicabiliti of new

A judgment of conviction and sentence must conform to the punishment prescribed
by statute and when a sentence does not conform it is erroneous and must be corrected. Sate v.
Johnson, 346 P.2d 291 (1959). Accordingly, sentences in violation of S.B. 416 are

9 Sentencing for category A felonies for which the desth penalty or life imprisonment may be imposed are governed by specific statute. Further,
either intentionally or through oversight, seven felony offenses were not included in the indeterminate sentencing structure of S.B. 416. See, eg.,
Unlawful Sale of Firearm to a Minor in violation of NRS 203.310 and Failing to Provide Industrial Insurance (second offense within 7 years) in
violation of NRS 616D.200.

2 In relevant part, NRS 193.130(1) provides "a person convicted of a felony shall be sentenced to a minimum term and a maximum term of
imprisonment which must be within the limits prescribed by the applicable statute, unless the statute in force at the time of commission of the felony
prescribed a different penalty." (Emphasis added.) Further, in setting forth specific penalties for categories of felonies, NRS 193.130(2) provides
"Except as otherwise provided by specific statute, for each felony committed on or after July 1, 1995. .. ." (Emphasis added.)



illegal and should be corrected. NRS 17/6.555| provides that a sentencing court may do so at any
time. Moreover, Nevada Supreme Court precedent indicates the correction should occur whether

the mistake in rendering judgment works to the extreme detriment of the defendant, see Warden v.
Peters, 429 P.2d 549 (1967), or the mistake benefits the defendant, see Sate v.
Johnson, supra.

There are further sound reasons for requiring correction of illegal sentences in this
matter. If a judgment of conviction for an offense occurring prior to July 1, 1995, imposes an
indeterminate sentence under the new law more harsh than the defendant should have received
under the determinate sentencing law in effect at the time of the offense, the judgment violates the
congtitutional prohibition against ex post facto laws. Goldsworthy v. Hannifin, 468
P.2d. 350 (1970); Thompson v. Sate, 102 Nev 348, 721 P.2d 1290 (1986). If thal same defendant
receives an indeterminate sentence less onerous than he should have under the appropriate
determinate sentencing statute, application of the wrong law makes him the recipient of leniency
not intended by the legidature.

The same holds true for a defendant sentenced for an offense occurring after July 1,
1995. Imposition of a harsh determinate sentence under a former statute when the defendant is
eigible for aless onerous indeterminate sentence under existing law, violates the defendant's rights
by sentencing pursuant to avoid statute.

The legidature is empowered to define crimes and determine punishments, and the
judicia branch should encroach upon that domain lightly. Deveroux v. Sate, 610
P.2d 722 (1980). Sentences at issue in this matter are at odds with and impermissibly supplant the
will of the legidature expressed in S.B. 416.

While some might argue that where the sentences derive from plea bargains and
guilty pleas, defendants waive any chdlenge to defects in ther respective judgments and
sentences, such an argument is unpersuasive. A defendant can waive certain rights in the plea
bargaining process, see Cruzado v. Sate, 110 Nev 745, 879 P.2d 1195. However, a defendant does
not forego the substantive right to challenge the jurisdictiona validity of his sentence by pleading
guilty. U.S v. Caperell, 938 F.2d 975 (9th Cir. 1991); see also, Giese v. Chief of Police, Reno, 87
Nev 552, 489 P.2d 1163 (1971); U.S v. Palacios-Casquete, 55 F.3d 557, (11th Cir. 1995), cert.
den. 116 S.Ct. 927 (1995); U.S v. Burns 934 F.2d 1157, (10th Cir. 1991), cert. den. 112 S.Ct.
1246 (1991); U.S v. Shulman, 940 F.2d 91 (4th Cir. 1991). In accepting guilty pleas, courts are
bound to follow all relevant statutory sentencing provisions. Miller v. Sate, 113 Nev., Adv. Op.
78 (June 17, 1997), 941 P.2d 456. The fact that an illegal sentence results from a plea bargain and

uilty plea should not insulate it from review and correction. See, e.g., Hood v. Sate,
@ 890 P.2d 797 (1995).

The illegality of the application of a clearly inapposite sentencing law cannot be
ignored. The imposition of such sentences, clearly exceeds lawful sentencing authority.
Unfortuny, correcting the illega sentences will require further expenditure of judicia
resources.=

% In Edwards v. Sate, 112 Nev. 704, 918 P.2d 321 (1996), the Nevada Supreme Court stated, "Motions to correct illegal sentences address only
the facial legality of a sentence. An "illegal sentence" for purposes of a statute identical to NRS 176.555 was defined by the District of Columbia
Court of Appesdls as"one"at variance with the controlling statute,' . . ."

% However, the procedure for correcting an illegal sentence does not entail relitigation of the entire case. As the Nevada Supreme Court noted in
Edwards, supra,:

A motion to correct an illegal sentence is an appropriate vehicle for raising the claim that a sentence is facially illegal a any time; such a
moation cannot, however, be used as a vehicle for challenging the vaidity of ajudgment of conviction or sentence based on alleged errors
occurring at trial or sentencing.



CONCLUSION

A Nevada Digtrict Court cannot validly sentence a felon pursuant to a statute not in
effect at the time of the offense. Thus, the felony sentences of imprisonment which you described
areillega and must be corrected.

FRANKIE SUE DEL PAPA
Attorney Genera

By: SCOTT EDWARDS
Deputy Attorney Genera

OPINION NO. 97-24 AGREEMENTS; EUREKA COUNTY; PUBLIC LANDS; FEES;
WATER; STATE ENGINEER

As of January 23, 2002, Attorney General Frankie Sue Del Papa has forme
withdrawn AGO 97-24, dated September 18, 1997, concerning payments fi
mitigation of water use.


TERRI R STONE-HILL
As of January 23, 2002, Attorney General Frankie Sue Del Papa has formally withdrawn AGO 97-24, dated September 18, 1997, concerning payments for mitigation of water use.


OPINION NO. 97-25 PSYCHOLOGICAL EXAMINERS, BOARD OF;MENTAL ILLNESS;
SUBSTANCE ABUSE; BOARDS & COMMISSIONS: Licensed psychologists may evaluate and
treat patients with substance-abuse problems because such conditions are mental/behaviora

disorders within the statutory scope of practice for psychologists set forth at
Carson City, November 17, 1997

Elizabeth Richitt, Ph.D., President, Board of Psychological Examiners, 275 Hill Street, Suite 246,
P.O. Box 2286, Reno, Nevada 89505-2286

Dear Dr. Richitt:

This is in response to the written request of Christa Peterson, Ph.D., preceding
president of the Board of Psychological Examiners, requesting an Attorney Genera's Opinion
concerning the scope of practice for psychologists as set forth in chapter 641 of the Nevada
Revised Statutes.

UESTION

Are licensed psychologists alowed to evaluate and treat those substance-related
disorders listed as mental disorders in the American Psychiatric Association's DIAGNOSTIC AND
STATISTICAL MANUAL OF MENTAL DISORDERS, Fourth Edition (1994) (DSM-1V)?

ANALYSIS

To answer your question, it must be determined whether the evaluation and
treatment of substance-related disorders that are listed in the DSM-IV fals within the practice of
psychology as defined by Nevada law. If evaluation and treatment of such mental disorders is
beyond the scope of practice for licensed psychologists in Nevada, as established by state law,
psychologists may not perform such functions in their psychological practices. Conversdly, if
evaluation and treatment of such mental disorders iswithin the scope of practice for psychologists,
they are authorized to perform such functions.

The authorized scope of practice for psychologists in Nevadais set forth in chapter
641 of the Nevada Revised Statutes.



‘Practice of psychology' means the observation, description, evaluation, interpretation or
modification of human behavior by the application of psychological principles, methods or
procedures to prevent or eliminate problematic, unhealthy or undesired behavior and to
enhance personal relationships and behavioral and mental health. The term includes,
without limitation, such specialized areas of competence as.

1. Psychological testing and the evaluation of personal characteristics, including, without
limitation, intelligence, persondlity, abilities, interests, aptitudes and neuropsychological
functioning;

2. Counsdling;

3. Psychoanalysis;

4. Psychotherapy;

5. Hypnosis,

6. Biofeedback;

7. Analysis and therapy relating to behavior;

8. Diagnosis and treatment of mental and emotional disorders, including, without
limitation, disorders of habit or conduct;

9. Psychologica aspects of physical injury, iliness, accident or disability; and

10. Evauation, therapy, remediation and consultation relating to the academic
performance of the patient.

041.0

As the statutory definition makes clear, the practice of psychology encompasses a
broad and varied range of activities by licensees. “[A]ctivities that are part of the psychologists
scientific and professiona functions or that are psychological in nature [include] the clinica or
counseling practice of psychology, research, teaching, supervision of trainees, development of
assessment  instruments, conducting assessments, educationa counseling, ganizational
consulting, socia intervention, administration, and other activities as well."28™ Areas of
specialization recognized by the Nevada Board of Psychological Examiners include, but are not
limited to, clinical psychology, counseling psychology, educational psychology, and industrial
psychology. Because there is a ditinction between the broad scope of practice as
defined by stafe Taw and the actual practice of individual licensed psychologists, it is helpful to lay
some groundwork before addressing the question you presented.

Comparable to a license to practice medicine or law, a license to practice
psychology in Nevada is an unrestricted or generic license that does not limit the licensees to
particular areas of practice or restrict them from practicing al aspects of the profess on 22 plagtic
surgeons, psychiatrists and internists all hold the same license to practice medicine, as do attorneys
working in diverse areas of law, such as water, personal injury or adoption law. When individuas
hold an unrestricted license, they are entitled to practice their profession in any manner “which is
not unprofessional or immoral.” Morrison v. Sate Bd. of Medicine, 618 A.2d 1098, 1099 (Pa.
Cmw. Ct. 1992). When deciding on psychological techniques, methods or programs to employ
when providing psychologica services to particular patients and clients, it is the psychologist's
“responsibility to ascertain the program's acceptance by the [psychological] community and to
exercise professiona judgment in the treatment of . . . patients.” 1d.

106 Quoting the Introduction to the Ethical Principles of Psychologists and Code of Conduct promulgated by the American Psychological
Association. The APA's Code of Conduct has been adopted by the Nevada Board of Psychological Examiners and incorporated by reference into its
Standards of Conduct (APA Code) for Psychologists set forth at NAC 641.

197 Holders of a medical license may, without restriction, “diagnose, trest, correct, prevent or prescribe for any human disease, ailment, injury,
infirmity, deformity or other condition, physical or mental, by any means or instrumentality” and to “apply principles or techniques of medical science
in the diagnosis or the prevention of any such conditions’ and to “offer, undertake, attempt to do or hold oneself out as able to do any of the acts
described.” See NRS 630.020(1), (2) and (4) (definition of “practice of medicing’) (emphasis added). See also NRS 630.160 (authorizing holders of
alicense to practice medicine); A licenseto practice law entitles the individua to “practice as an attorney and counselor at law in all the courts of this
state” SCR 74; see also NRS 7.285 (misdemeanor to practice law in Nevada without license.)



Nevertheless, psychologists are required by Nevada law to limit their practice of
psychology to their areas of competence as documented by education, training and experience, and
are required to declare their areas of competence upon renewal of their licenses. NRS 641.112)
WEG[Z); NAC 641.140] It is grounds for disciplinary action by the Board, up to and including
Icense revocation, 1T psychologists fail to limit their practice to areas in which they have acquired
competence; if they practice beyond the scope of their competence unless it is emergency; if they
fall to maintain competence in conformance with current standards of scientific and professional
knowledge; if they use any method or technique of treatment or evaluation for which there is no
adequate basis in research; or if they order any treatment not warranted by the patient's condition.
See NAC 641.208] see also APA Code 8§ 1.04, 1.05 and 1.07 (boundaries of competence,
maintaining expertise, basis for scientific and professiona judgments).

With the qualification that the scope of practice as defined by state law is broader
than the boundaries of competence within which individua psychologists must practice, the factors
to consider in determining whether NRS 641 allows]| psychologists to evaluate and treat the
substance-related disorders listed in the DSM-TV may be set forth as follows:

If substance abuse constitutes a problematic, unhealthy or undesired human behavior; a
behavioral, emotional or mental disorder; a disorder of habit or of conduct; a problem of
behavioral or menta hedlth; or a psychological aspect of physical injury, illness, accident
or disability;

That may be evauated and/or treated by the application of psychological principles,
methods or procedures, including but not limited to psychological testing or evaluation of
persona characteristics, persondlity, abilities or neuropsychologica functioning; or by
counseling; psychoanalysis; psychotherapy; hypnosis, biofeedback; or analysis or therapy
related to behavior;

Then, licensed psychologists may evauate and treat patients with substance abuse
problems because psychologists may engage in any professiona conduct encompassed by
the definition of the practice of psychology in

Most reasonable people would concur that substance abuse is a problematic,
unhealthy or undesired human behavior, even those without education or expertise in the field of
psychology. More problematical for the layperson, however, is the meaning of specialized and
technical terms unique to psychology and other mental health disciplines, such as whether
substance abuse is a behavioral, emotiona or mental disorder, or a disorder of habit or conduct,
and whether it is evaluated and/or treated by the application of psychological principles, methods
or procedures. Clearly, more than alayperson's understanding of such professiona terminology is
necessary to determine whether the practice of psychology, as defined in NRS 641.025] embraces
the evaluation and treatment of substance abuse by licensed psychologists.

“The meaning of certain words in a statute [setting forth authorized conduct in a
regulated profession] may be determined after examination of the context in which they are used

and by considering the spirit of the law.” Sate v. Webster, — 453, 726 P.2d 831
(1986). “[T]echnical words and phrases having a peculiar meaning 1n Taw are to be understood
according to their technica import.” Application of Filippini, , 24, 202 P.2d 535
(1949). If “psychological terms used are of sufficient certainty under that discipline [so] as to be

reasonably ascertainable,” those terms will be interpreted in accordance therewith. Bloomv. Texas
S. Bd. of Exam. of Psychologists, 475 SW.2d 374 (Tex. Ct. App. 1972) (rev'd on other grounds,
492 SW.2d 460 (1973)). “In the absence of any reason to the contrary, a word that is ambiguous
should receive that meaning which is generally ascribed to it within the community.” Webster, 102
Nev. a 453. The spirit of laws regulating learned professions affecting public health, safety and



welfare is to assure that only trained and competent individuals practice the profession. 1d. at 454;
see also NRS 641.010|(legidative declaration that psychology is a learned profession and public
must be protected from unqualified practitioners and unprofessional conduct). When “the intent of
the [professional licensing] statute is to protect the public from unqualified or unscrupulous
persons, it should receive a libera construction” and be interpreted broadly to achieve its purpose.

Brill v. Sate Real Estate Div., 919, 604 P.2d 113 (1979).

In applying the above principles of statutory interpretation, it is significant that
there is overwhelming agreement among expertsin the United States and worldwide that substance
abuse is in fact a type of mental disorder, in particular a behaviora disorder, which is effectively
evaluated and treated by the application of psychological principles, methods and procedures. As
such, evaluation and treatment falls squarely within the statutory definition of psychology set forth
in Nevadalaw. “Asdefined by the World Health Organization, alcoholism is a chronic illness that
manifests itself as a disorder of behavior.” See Driver v. Hinnart, 356 F.2d 761 (4th Cir. 1966).
Definitive college level and post-graduate textbooks used in the training of professional
psychologists contain separate sections dealing solely with the disorders of substance abuse. See
e.g., James C. Coleman, U.C.L.A., Abnormal Psychology and Modern Life, (Chapter 12:
Alcoholism & Drug Abuse) (5th ed. 1976).

Drug addiction and acoholism are recognized as disabilities under federal law for
purposes of Title XVI of the Socia Security Act (42 U.S.C. § 1381 (1991) et. seq.) and the
Rehabilitation Act (29 U.S.C. 8 791 &t. seq.), and federa courts regularly depend on psychologists
asthe lead professiona and expert witness regarding issues of diagnosis and treatment of substance
abuse disorders, of which acoholism is only one variety. See e.g., Andrews v. Shalala, 53 F.3d
1035, (9th Cir. 1995); Thompson v. Sullivan, 957 F.2d 611 (8th Cir. 1992); Gallagher v. Catto, 778
F. Supp. 570 (D.D.C. 1991); Brown v. Heckler, 713 F.2d 441 (9th Cir. 1983); Johnson v. Harris,
625 F.2d 311 (9th Cir. 1980).

Psychologists perform the same function in state courts involving diagnosis and
treatment of persons suffering from substance abuse disorders. See eg. Susan B. Allen Mem.
Hosp. v. Bd. of Commn'rs, 753 P.2d 1302 (Kan. App. 1988); Babcock & Wilcox Co. v. Ohio Civil
Rights Comm'n, 510 N.E.2d 368 (Ohio 1987); Sate v. Fearon, 166 N.W.2d 720 (Minn. 1969). In
some dtates, the diagnosis and referra to treatment centers of persons suffering from substance
abuse disorders must be made by either a psychologist or medical doctor. See e.g. Susan B. Allen
Mem. Hosp. 753 P.2d at 1305 (under Kansas Alcoholism and Intoxication Act, K.S.A. 65-4001 et.
seq., individua must be transported to psychologist or M.D. for examination); Babcock, 510
N.E.2d at 370 (disability of addiction must be supported by assessment of qualified professiondl,
such as psychologist or M.D.).

The American Psychological Association (APA), founded in 1892, is the world's
largest scientific and professional organization representing psychologists and thq'or
psychological organization in the United States, with over 150,000 members and affiliates’® The
APA sets standards for the professiona training of psychologists, accrediting pre-doctoral and
post-doctoral psychology programs at colleges and universities. Graduation from an APA-
accredited program, or the equivaent, is required for licensure as a psychologist in Nevada. The
APA's Code of Ethical Conduct has been adopted by the Nevada Board and incorporated into state
law, as it has by many other state licensing boards. The APA has two divisions devoted to
substance abuse disorders, the Division on Psychopharmacology and Substance Abuse and the
Division on Addictions, and the APA College of Professiona Psychology grants a Certificate of
Proficiency in the Treatment of Alcohol and Other Psychoactive Substance Abuse Disorders.

108 As of September 1997. (American Psychological Association Research Division).



Psychologists also have an increasingly substantial role nationwide in preparation
of substance abuse protocols being developed by the American Society of Addictive Med|C|
(ASAM) and the federal government's Center for Substance Abuse Treatment (CSAT)
Psychologists with the APA are assisting ASAM and CSAT develop the content of treatment
improvement protocols (TIPs) for patients with various substance abuse disorders. A psychologist
from the APA Division on Addictions chairs one of the p and will lead the development of a
new TIP for the use of Naltrexone in treating acoholism Psychologlsts are also involved in
developing the third edition of the ASAM's Patient Placement Criteria (PPC), which has been
adopted by the U.S. Department of Veteran Affairs as addiction treatment guidelines for its
facilities serving more than 150,000 patients worldwide, and a number of states have also adopted
the PPC. Psychologists serve as co-chairs on severa of the task forces developing ASAM's new
PPC, among them the task forces on Co-Occurring Disorders Criteria; Adol escent&literia; Level
Il Residential Inpatient Services Criteria; and Level 0.5, Early Intervention Criteria

Finally, we must turn to the authoritative source customarily relied on by expertsin
the field of psychology, which you named in your question: THE DIAGNOSTIC AND STATISTICAL
MANUAL OF MENTAL DISORDERS, 4th Edition, (1994). The DSM-IV is the official nomenclature
that classifies mental disorders and sets forth their diagnostic criteria  See DSM-IV at xv.
Developed and published by the American Psychiatric Association, the DSM-IV was designed for
use by psychologists, psychiatrists, other physicians, and other hedth and mental hedth
professionals. Id. Primarily intended as a guide to clinicians, the DSM-IV was also designed to
facilitate research and to serve as an educational tool for teaching psychopathology. 1d. A
psychologist served on the six&ember work group that developed the Substance-Related
Disorders section of the DSM-IV.=< Among the many organizations participating in development
of the DSM-IV were the American Psychologica Association and the American Psychological
Society. Id. a xvi. Field trials were sponsored by the Nationa Institute of Mental Health in
collaboration with the National Ingtitute on Drug Abuse and the Nationa Institute on Alcohol
Abuse and Alcoholism. Id. at xix.

The DSM-1V defines a mental disorder as “a clinically significant behavioral or
psychological syndrome or pattern that occurs in an individua and that is associated with present
distress (e.g., a painful symptom) or disability (i.e., impairment in one or more important areas of
functioning) or with a significantly increased risk of suffering desath, pain, disability, or an
important loss of freedom.” See DSM-IV at xxi (emphasis added).

Substance-Related Disorders make up one of the 16 magor diagnostic classes of
mental disorders contained in the DSM-1V, and such disorders involve much more than the
layman's conception of “substance abuse.” Substance-Related Disorders are those disorders
“related to the taking of adrug of abuse (including acohol), to the side effects of a medication, and
to toxin exposure.” See DSM-IV at 175-272. There are 13 distinct Substance-Related Disorders
listed in the DSM-1V, whle applied to 11 classes of substances, though not all diagnoses apply
to each class of substance. 22

1 e Gil Hill, Psychologists Gain Larger Role in Developing SQubstance Abuse Protocols, The Practitioner Focus of the APA Practice
Directorate, August 1997, at 14-17.

10 Stephanie OMalley, Ph.D., Associate Professor of Psychiatry at Yale University School of Medicine.

11 The psychol ogists serving as co-chairs of their respective task forces are: Karen Downey, Ph.D., Wayne State University; Sandra Brown,
Ph.D., Dept. of Veterans Affairs, San Diego; George Deleon, Ph.D., Center for Therapeutic Community Research at the Nat'| Development and
Research Ingtitutes, Inc., who is aso president of APA's Division on Addictions; and William Miller, Ph.D., University of New Mexico.

M2 peter E. Nathan, Ph.D., is a professor at the University of lowain lowa City.

3 The 13 Substance-Related Disorders listed in the DSM-IV are divided into two groups: the Substance Use Disorders (Substance Dependence
and Substance Abuse) and the Substance-Induced Disorders (Substance Intoxication, Substance Withdrawal, Substance-Induced Delirium, Substance-



As demonstrated above, the overwhelming consensus in the psychologica and
medical communities is that substance abuse is a type of menta disorder, namely a behaviora
disorder, th 2_AS5eSS ent and treatment of which is clearly within the traditiona practice of
psycholo In addition, it is important to note that the definition of psychology set forth in
NR T comes|di rectly from the Model Act for Licensure of Psychologists promulgated by the
Associaiion of State and Provincia Psychology Boards, whose members include al 50 st
psychology licensing boards, the Digtrict of Columbia, Guam, and nine Canadian provinces.
When the legidlature adopts a Model Act, as it has done in this instance, it should be assumed the
intent of the Model Act was adopted adong with the statute. See Nevada Sate Dep't of Motor
Vehiclesv. Turner, §§ Nev. 514] 517, 515 P.2d 1265 (1973). “In determining legidative intent, the
whole act, its object, scope and Intent must be examined,” and “the interpretation of the statute by
the agency charged with administration of the statute is persuasive.” Nevada Power Co. v. Public
Serv. Commin, 4,711 P.2d 867 (1986).

The Nevada Psychology Board has aways interpreted its statutory scope of practice
in accordance with the consensus among the psychological and medica communities regarding the
nature and scope of the practice of psychology. Where “the legidature has had ample time to
amend an administrative agency's reasonable interpretation of a statute, but fails to do so, such
acquiescence indicates the interpretation is consistent with legidative intent.” Hughes Properties
v. Sate of Nevada, 298, 680 P.2d 970 (1984). When an agency interprets aterm to
fal within the meaning and Intent of its statute, and the agency's construction is within the
Ianguage of the statute the interpretation will be respected. Dep't Human Res. v. UHS of The
Cal ony 8] 211, 735 P.2d 319 (1987). ERS chapter %41|prow des that psychologists
may evaluate and treat mental and behavioral disorders, so to conclude that psychologists are
prohibited from working with one type of such disorder smply does not make sense. “[S]tatutory
construction should always avoid an absurd result.” Webster, 102 Nev. at 453.

While evaluation and treatment of substance abuse disorders is within the statutory
scope of practice for licensed psychologists in Nevada, psychologists may not use the title “a cohol
and drug abuse counsdlor,” “substance abuse counselor,” or any similar title unless they obtain a
certificate from the Nevada Bureau of Alcohol and Drug Abuse (Bureau). 1).
Similarly, if psychologists want their substance abuse treatment programs to qualify for State or
federa funding, or if they want to treat substance abusers undergoing rehabilitation in lieu of
incarceration, they must obtain a certificate from the Bureau. See &Ré 458.025(3), 458.300 and
453.580.

NRS chapter 458] creating the Bureau and setting forth its duties, does n ohibit
anyone from evauating, treating or counseling persons with substance abuse problems! NRS

Induced Persisting Demential, Substance-Induced Persisting Amnestic Disorder, Substance-Induced Psychotic Disorder, Substance-Induced Mood
Disorder, Substance-Induced Anxiety Disorder, Substance-Induced Sexual Dysfunction, and Substance-Induced Sleep Disorder). The 11 classes of
substances listed are: Alcohol, Amphetamines, Caffeine, Cannabis, Cocaine, Hallucinogens, Inhaants, Nicotine, Opioids, Phencyclidine, Sedatives,
hypnotics or anxiolytics, and Polysubstance.

141t should be noted, however, that treatment of substance abuse disorders may involve modalities outside the scope of psychology in Nevada,
such as the prescribing or dispensing of medication therapies.

15 The Association of State and Provincial Psychology Boards also writes and administers the Examination for the Professional Practice of
Psychology, the national examination required for licensurein all U.S. states.

18 n enacting NRS 458, the Legislature clearly recognized the existence of non-certified substance abuse practitioners, programs and facilities
which would not qualify to receive state or federal grant monies. Such "self-supported” entities are given the option to request that the Bureau "certify
thefacility, its programs and personnel and add them to thelist of certified facilities, programs and personnel.”" NRS 648.025(4).



chapter 458 prohibits persons from using a specified title, or from receiving state and federal grant

monies earmarked for Hstance abuse programs, unless they are certified by the Bureau. See
458.025(3), 458.360(1).==" On the other hand, [NRS chapter %Mprohl bits persons from practicing

psychology, or using thetitle “psychol %st or any other smilar title, unless they have been issued
alicense by the Bo As such, NRS chapter 458||s atitle act, as opposed to a

practice act such as| RS chep er 641] and the distinction 1s not merely one of form.

Practice acts set forth the scope of practice of the profession covered by the act,
and licensing is the process by which a government agency grants permission to individuals to
practice that profession upon finding they have attained the degree of competency necessary to
ensure that the public health, safety and welfare is protected. See Randolph P. Reaves, THE LAw
OF PROFESSIONAL LICENSING AND CERTIFICATION 10 (2d ed. 1993). Title acts do not set forth a
scope of practice, and certification is the process by which a government agency grants authority to
use a specified title to individuals who have met predetermined qualifications. 1d. In the words of
the 11th Circuit Federal Court of Appedls, a certificate granted under the terms of atitle act “is not
so much alicense to practice as it |illcense to speak and advertise.” Abramson v. Gonzalez, 949
F.2d 1567, 1573 (11th Cir. 1992) A title act “allows all to practice, but few to speak.” I1d.
Licensed psychologists are not required to obtain a certificate from the Bureau in order to evaluate
and treat substance abuse disorders listed in the DSM-IV as long as they do not use any title
implying that they are certified substance abuse counselors.

CONCLUSION
sets forth the scope of practice for licensed psychologists in Nevada. The statute
provides that the practice of psychology includes diagnosis, evaluation and treatment of behaviora

and menta disorders, including, without limitation, disorders of habit or conduct, by the
application of psychological principles, methods and procedures. Substance buse disorders are
mental/behaviora disorders that are diagnosed, evaluated and treated by psychologists through
application of psychological principles, methods and procedures.

There is overwhelming consensus in the psychologica and medica communities that evauation
and treatment of substance abuse disorders is unquestionably within the traditiona practice of
psychology. The leading governmental and private organizations involved with the practice of
psychology—the Association of State and Provincia Psychology Boards and the American
Psychological Association—are in agreement therewith. The premier authoritative source
customarily relied on by experts in the fields of psychology and medicine—the DSM-IV—aso
acknowledges the same. Such interpretation regarding the nature and scope of the practice of
psychology isin accordance with relevant statutory law and case law in Nevada.

For the reasons discussed above, the scope of practice set forth in NRS 641 qrangl
authority to licensed psychologists to evaluate and treat those substance-related disorders listed in
the DSM-IV.

17 NRS 458.360(1) provides that no person "may hold himself out to the public as an alcohol and drug abuse counselor, employ or use the title
"alcohol and drug abuse counsdor," "substance abuse counsdlor” or any similar title in connection with his work, or in any way imply that heis a
certified alcohol and drug abuse counselor without being certified as a counsdor by the bureau.” NRS 458.360(3) provides that any "person who
violates the provisions of subsection 1 is guilty of a misdemeanor.”

18 gubsections 4 and 5 of NRS 641.440 provide that any person who "represents himsdlf as a psychologist, or uses any title or description which
incorporates the word "psychology," "psychological," "psychologist,” "psychometry," "psychometrics,”" "psychometrist” or any other term indicating
or implying that he is a psychologist, unless he has been issued alicense; or [p]ractices psychology unless he has been issued a license, is guilty of a
gross misdemeanor."

19 Authority cited for definition of title act.



FRANKIE SUE DEL PAPA
Attorney Genera

By: RONDA L. MOORE
Deputy Attorney Genera

OPINION NO. 97-26 REAL ESTATE; FEES: Chapter 645 of the Nevada Revised Statutes
prohibits paying a referral or finder's fee to an unlicensed person who performs any activity
restricted to a licensed broker or salesman; an owner/developer of a housing subdivision is
prohibited from paying an unlicensed person any compensation for either soliciting or referring
abuyer to the owner's/devel oper's subdivision.

Carson City, December 9, 1997

Joan Buchanan, Administrator, Real Estate Division, 2501 East Sahara Drive, Las Vegas, Nevada
89158

Dear Ms. Buchanan:

You have requested an opinion of the Attorney General on behaf of the Nevada
Red Estate Division regarding whether an owner/developer of a housing subdivison may pay a
referral or finder’ sfee to a person who is not licensed as areal estate broker or salesman.

UESTION

Is an owner/developer (hereafter O/D) of a housing subdivison prohibited from
paying a “referral” or “finder’s’ fee to an unlicensed person who has solicited or referred a buyer
to the O/D’ s subdivision?

DISCUSSION

Pursuant to NRS 645.633(3), the Red Estate Commission may take disciplinary
action against any O/D who 1S guilty of, " Paying a commission, compensation or a finder’s fee to
any person for performing the services of a broker, broker-salesman or salesman who has not first
secured hislicense pursuant to this Chapter. . . .” [Emphasis added.]

Pursuant to this statute, an O/D is prohibited from paying an unlicensed person any
compensation for either soliciting or referring a buyer to the O/D’s subdivision.

Moreover, according to NRS 645.260] “[alny person . . . who, for another, . . . with
the intention or expectation of receiving compensaiion. .. engages in . . . any single act . . .
contained in the definition of area estate broker in 030). . . isacting in the capacity of a
real estate broker or real estate sdlesman. . . " .260[ (emphasis added). Therefore, an
unlicensed person only needs to do one act d .260|to be acting as a
broker/salesman. “defines area estate broker as ‘aperson who, for another, and for
compensation or wi e Intention or expectation of recelving compensation . . . solicits

prospective purchasers.. . . of red estate . .. " NRS645.030{1)(a).

Accordingly, if an unlicensed person refers or solicits a buyer to a subdivision of an
O/D with the expectation of receiving compensation, the unlicensed person has acted as a rea




estate broker/salesman, as defined by NRS chapter 645] If the O/D compensates the unlicensed
person for referring a buyer to the subdivison, the unlicensed person has engaged in an activity
restricted to licensed real estate brokers or salesmen. Therefore, referral and finder’s fees paid by
an O/D to unlicensed persons are prohibited bi Nevadalaw, and the O/D may be disciplined by the

Real Estate Commission for violating NRS 645.633(3).
CONCLUSION

Chapter 645 of the Nevada Revised Statutes prohibits paying a referra or finder's
fee to an unlicensed person who performs any activity restricted to alicensed broker or salesman.

FRANKIE SUE DEL PAPA
Attorney Genera

By: CHRISTINE S. MUNRO
Deputy Attorney Genera

OPINION NO. 97-27 |IRRIGATION DISTRICT; INDIANS; WATER; WATER DISTRICTS:
Indian tribe as successor-in-interest to decreed water right holders, is subject to assessments to
offset the expense and cost of distributing that water to reservation.

Carson City, December 19, 1997

Mr. Gerad W. Allen, Executive Director, State of Nevada Indian Commis sion, 4600 Kietzke
Lane, Building B, Suite 116, Reno, Nevada 89502

Dear Mr. Allen:

You have requested an opinion of this office concerning the legality of certain
payments made by the Temoak Band of the Western Shoshone Tribe to the State of Nevada for
water deliveries to the South Fork Reservation for the period extending from approximately 1938
until 1956.

UESTION

ESTABLISHMENT OF THE SOUTH FORK RESERVATION

On March 3, 1925, the United States Congress appropriated $25,000 "[f]or the
purchase of land, with sufficient water right attached, for the Temoak Band of homeless Indiansin
Ruby Valey, Nevada" Pub. L. No. 68-580, 43 Stat. 1141, 1149 (1925). By February 8, 1941,
proclamation of then-Acting Secretary of the United States Department of the Interior A.J. Wirtz,
Int. Proc., 6 Fed. Reg. 1203 (1941), the South Fork Indian Reservation was established in Elko
County, Nevada. The South Fork band of the Temoak Tribe now occupies this reservation.

The land, with appurtenant water rights, obtained for the benefit of the Temoak
Indians was purchased from non-Indians. Before the purchase of the land and appurtenant water
rights, the water rights were adjudicated to the land in accord with the procedure set forth in
@533.320. The adjudication proceeding was conducted in the Sixth Judicia District Cour
in and for the County of Humboldt in a proceeding commonly referred to as the Humboldt River
Adjudication. The proceeding resulted in the Bartlett Decree, dated October 20, 1931, and the
Edwards Decree, dated October 7, 1935, modifying the Bartlett Decree. Both the Bartlett and



Edwards Decrees were affirmed by Nevada's Supreme Court in Carpenter v. Sxth Judicial District
Court, 73 P.2d 1310 (1937), aff'd on rehrg. 84 P.2d 489 (1938).

1. THE SOUTH FORK RESERVATION IS SUBJECT TO FEDERAL
TRUST PROTECTION

25 U.S.C. 8465 (1988 Supp.) clearly authorizes the Secretary of the United States
Department of the Interior "to acquire, through purchase, relinquishment, gift, exchange, or
assgnment, any interest in lands, water rights, or surface rights to lands . . . for the purpose of
providing land for Indians." Concerning the status of land so acquired, the statute goes on to
establish that "[t]itle to any lands or rights acquired . . . shall be taken in the name of the United
States in trust for the Indian tribe or individual Indian for which the land is acquired, and such land
or rights shall be exempt from State and local taxation."

1. STATE AUTHORITY ON RESERVATION LAND SUBJECT TO
FEDERAL TRUST PROTECTION®*

A. GENERALLY

The above-quoted language of 25 U.S.C. § 465 (1988 Supp.) clearly establishes that
land held in trust for Indian tribes, such as the South Fork Reservation, is exempt from state and
local taxation. The statute's language is consistent with the well known and long-established rule
that state jurisdiction to impose a property tax on the Temoak Tribe by virtue of its occupation of
the South Fork Reservation is preempted. The New York Indians, 72 U.S. (5 How.) 761 (1867);
The Kansas Indians, 72 U.S. (5 How.) 737 (1867).

The above-stated principle does not apply where a state charge is best denominated
as an "assessment” or "fee" for services. For instance, in Valandra v. Viedt, 259 N.W.2d 510 (S.D.
1977), the court upheld the imposition of that portion of a mobile home license fee determined to
be 85 percent tax and 15 percent fee-rdlated. Meanwhile, in Moe v. Confederated Salish &
Kootenai Tribes, 425 U.S. 463, 469 n.9 (1976), the tribes did not challenge the vehicle licensing
fee a issue. In fact, they expresdy disclaimed any immunity from a nondiscriminatory vehicle
registration fee imposed by the State of Montana under the facts of that case.

B. THESTATESAUTHORITY

The Temoak Indians, as successors-in-interest to decreed water right holders, have
consistently been subject to the provisions of Nevadas water law reative to distribution
assessments collected by the county in which the property being served with water islocated. See
The assessment is not for the use of the water but is, instead, intended to offset the
expense and cost of distributing the water, by the state's water commissioners. The
state's water commissioners are employed by the Siaie engineer after they are confirmed by the
district court with jurisdiction over the water in question.

Although the assessments at issue in this matter have not been the subject of any
reported litigation, assessments made by irrigation districts for benefits received by landowners
within the boundaries of an irrigation district were considered by Nevada's Supreme Court in In the
Matter of Walker River Irr. Dist., % Nev. 3211 195 P. 327 (1921). In that case, the Supreme Court
upheld the Board of Directors of the er River Irrigation Digtrict's procurement of a judgment
approving and confirming the district's organization proceedings, and a subsequently procured

120
presented.

This discussion of state authority on reservation land subject to federal trust protection is necessarily limited by the scope of the question



judgment confirming the steps taken with respect to the apportionment of benefits within the
irrigation district. In reaching its opinion, the Court had the opportunity to anayze the nature of
irrigation district assessments against land within the district, stating that:

[A]n "assessment” or "specia assessment” is not a tax levied upon property according to
its value, and is distinguished from the generd idea of a"tax," athough we concede it owes
its origin to the same sources as the taxing power. There is a wide difference in law
between atax and an assessment. In the one case the taxes
are assessed against the individual and become a charge upon his property generdly. Inthe
other, the assessment, being for the benefits accruing to the specific property, becomes a
charge only upon and against it, and liability for the charge is confined to the particular
property benefitted. Therefore an assessment or special assessment is not embraced within
the meaning of the word "taxation,” because the owner of the property assessed gets back
the amount of his assessment in the benefits received by his property, and therefore does
not bear the burden of atax.

Id. at 335.

The payments made by the Temoak Tribe are directly analogous to the irrigation district
assessments at issue in the Walker River Irr. District case. They are used for expenses incurred in
the administration, operation and maintenance of the particular stream system from which the
money is budgeted and collected. Thisisjust asirrigation district assessments are intended to raise
sums sufficient to pay the principal of outstanding bonds of the irrigation district
such bonds having been originally issued to raise capital to construct projects directly relaiing to
the work of the irrigation district, including its administration, operation and maintenance. These
projects clearly result in benefits to land within the district boundaries "presumed to be returned to
the owner in [the land's] enhanced value." Walker River Irr. District, 44 Nev. at 335.

CONCLUSION

For the foregoing reasons, it is the conclusion of this office that the assessments
made of the Temoak Tribe under Nevada's water law to offset the expense and cost of distributing
decreed water rights to which the Tribe is a successor-in-interest are not taxes. The assessments
are, instead, fees
to which the Tribe is legitimately made subject and which the Tribe has paid, and must continue
legaly to pay.

FRANKIE SUE DEL PAPA
Attorney Genera

By: DAVID CREEKMAN
Deputy Attorney Genera

OPINION NO. 97-28 REAL ESTATE; AGREEMENTSADMIN-ISTRATIVE
REGULATIONS; AGENTS: In the absence of any judicia or legidative direction or any statute
prohibiting or penalizing such activity, buyer's broker rebates, gifts, or discounts are probably
lawful in Nevadared estate transactions. The Nevada Real Estate Division has authority to adopt
regul ations defining the perimeters of a buyer’ s brokerage agreement.

Carson City, December 31, 1997



Joan Buchanan, Administrator, Real Estate Division, 2501 East Sahara Drive, Las Vegas, Nevada
89158

Dear Ms. Buchanan:

You have requested an opinion of the Attorney General on behaf of the Nevada
Real Estate Divison regarding whether rebates to buyers of rea estate from their broker or
salesperson are prohibited by Nevada law.

Additionally, you have requested an opinion of the Attorney General on behalf of
the Nevada Real Estate Division (Division) regarding whether the Division has the authority to
adopt regulations delineating the requirements and perimeters of a buyer’s brokerage agreement.

QUESTION ONE

May a buyer’s broker give a “rebate’ to his or her client following a rea estate
transaction?

ANALYSISTO QUESTION ONE

In the absence of any judicia or legidative direction or any statute prohibiting or
penaizing such activity, buyer's broker rebates are probably lawful in Nevada rea estate
transactions.

Various definitions may be found in the works of general and legal lexicographers.
BLACK’S LAW DICTIONARY 1139 (5th ed. 1979) defines a “rebate” as a “discount; deduction or
refund of money in consideration of prompt payment. A deduction or drawback from a stipulated
payment, charge or rate, (as, a rate for the transportation of freight by a railroad,) not taken out in
advance of payment, but handed back to the payer after he has paid the full stipulated sum.”

As anoun, “rebate” is defined as meaning remission or payment back; abatement;
allowance by way of discount or drawbacks. Dewey Portland Cement Co. v. Crooks, 57 F.2d 499,
501 (8th Cir. 1932). “Rebate” has also been defined as an interest in consequence of prompt
payment discount, deduction from cost or from a gross amount. See Clark v. Page Qil Co., 38 F.
Supp. 384, 385 (1941); Satev. Loucks, 228 P. 632, 634 (1924).

The noun “rebate”’ has been held synonymous with “commission,” Oliver Refining
Co. v. Aspegren, 137 N.Y.S. 1057 (1912), and has aso been distinguished from “commission.” In
Oliver, the court concluded it is unusual, and quite contrary to the customary method of doing
business, for asdller to pay acommission to a purchaser. 1d. at 1059.

In Clark v. Page Oil Co., 38 F. Supp. 384, 385 (W.D. Pa. 1941), the court stated
that a“commission is a percentage or allowance to an agent, and a rebate is a deduction from cost.
The proper interpretation of the word as used in the agreement must be determined by extrinsic
testimony and the surrounding circumstances.” Id.

No definitive language exists in chapter 645 of the Nevada Revised Statutes as to
whether rebates are prohibited. prohi bits a licensee from giving any portion of his
commission to unlicensed persons. This Staiute states:

1. It is unlawful for any licensed real estate broker, or broker-salesman or salesman to
offer, promise, alow, give or pay, directly or indirectly, any part or share of his
commission or finder's fee arising or accruing from any rea estate transaction to any
person who is not a licensed rea estate broker, broker-salesman or salesman, in



consideration of services performed or to be performed by the unlicensed person. A
licensed real estate broker may pay acommission to alicensed broker of another state.

2. A red estate broker-salesman or salesman shall not be associated with or accept
compensation from any person other than the broker or owner-developer under whom heis
a the time licensed.

3. It is unlawful for any licensed rea estate broker-salesman or salesman to pay a
commission to any person except through the broker or owner-devel oper under whom heis
a the time licensed.

Ele %g@% neither prohibits nor allows ared estate licensee to give a“rebate” or
agift to the purchaser he or she representsin ared estate transaction after the licensee has received
his or her commission. Unlike some other states, there is no mention of the term “rebate’ in
Oregon, Minnesota, and Mississippi have specific language in their real estate licensee
utes prohibiting real estate brokers from paying rebates to an unlicensed person. Oregon
Revised Statute 696.290 states, in relevant part:

No rea estate licensee shal offer, promise, alow, pay or rebate, directly or indirectly, any
part or share of the licensee’'s commission or compensation arising or accruing from any
real estate transaction or pay a finder’s fee to any person who is not areal estate licensee
licensed under ORS 696.010 to 696.490, 696.600 to 696.730, 696.800 to 696.855 and
696.995.

ORS 696.290 (emphasis added).

ORS 696.290 is similar to [NRS 645.280[1). However, the Oregon Statute
specifically prohibits “rebates,” unlike the Nevada staiute.

Minnesota has very strong statutory language prohibiting rea estate brokers from
giving “rebates.” Minnesota Statutes Annotated 8§ 82.19(3) states, in relevant part:

No rea estate broker, salesperson, or closing agents shall offer, pay, or give, and no
person shall accept, any compensation or other thing of value from any real estate broker,
salesperson, or closing agents by way of commission splitting, rebate, finder's fees, or
otherwise, in connection with any real estate or business opportunity transaction. . . .

Id. (emphasis added.)

Similarly, in Mississippi if areal estate licensee gives arebate, it can be the grounds
for refusing to issue or reinstate area estate license. Mississippi Code Annotated § 73-35-21(1)(j)
states, in relevant part:

(1) The commission may, upon its own motion and shall upon the verified complaint in
writing of any person, hold a hearing for the refusal of license or for the suspension or
revocation of alicense previoudly issued, or for such other action as the commission deems
appropriate.  The commission shal have full power to refuse a license for cause or to
revoke or suspend a license where it has been obtained by fase or fraudulent
representation, or where the licensee in performing or attempting to perform any of the acts
mentioned herein, is deemed to be guilty of:

() Paying 'airiy rebate, profit or commission to any person other than areal estate broker or
salesperson licensed under the provisions of this chapter.

Id. (emphasis added.)



In Florida, a real estate broker may offer and promote a program in which
purchasers of rea property listed by the broker will receive a discount at a specific retail outlet.
The Florida Attorney General’s office has concluded that rebates or promotional gifts of this type
arenot aviolation of Floridalaw governing rea estate brokers.

In a 1983 Forida Attorney General Opinion (Fla. AGO 83-48, 1983 WL 163698
(Fla. A.G.), the Attorney Genera wrote a response to the following question, “May a real estate
broker offer and promote that, if an individual buyer purchases real property listed by said broker,
the buyer will received discounts at a specific retail outlet?” In Florida, a rea estate broker is
prohibited from sharing his commission with or paying afee or other compensation to a person not
properly licensed as a broker, for the referral of read estate business, clients, prospects, or
customers. FL 475.25(h). However, the Florida Attorney General concluded in the absence of any
judicia or legidative direction or any statute prohibiting or penalizing such activity that a real
estate broker may engage in these types of real estate promotions.

Moreover, the Florida opinion concluded that if the discount is deemed to be in the
nature of a gift, neither chapter 475 nor the rules of the Florida Real Estate Commission prohibit a
real estate broker from offering, promoting, and eventually giving a gift to a member of the public
if that individual purchases a specific property listed with the broker. Based upon this conclusion,
it appears Florida does not consider discounts or promotions given by a real estate broker to a
buyer to be areferral and therefore, is not prohibited under Florida statutes.

In analyzing Nevada's relevant statutes, one could conclude that under Nevada law
rebates are not prohibited because the word “rebate” is not included in NRS 645.280] Legidative
intent is the controlling factor in statutory interpretation. Sate v. McGuire, [LOS Nev. 182) 184, 827
P.2d 821, 822 (1992). A datute that is ambiguous should be construed in Tight of the Tegidative
intent, reason and public policy. Sheriff v. Marcum, 826, 783 P.2d 1389, 1390
(1989). Therefore, the intent of the legidature is the controlling Tactor in statutory interpretation.

When the language of a statute is clear on its face, its intention must be deduced from such
language. 1d.

The Nevada Supreme Court has stated that when the language of a statute is plain
and unambiguous, such that the legidative intent is clear, a court should not “add to or ater [the

language] to accomplish a purpose not on the face of the statute or apparent from permissible
extringc aids such as legidative history or committee reports.” Maxwell v. SIS
849 P.2d 267 (1993) (quoting Cirac v. Lander County, ES Nev. 723 729, 602 P.2d 1012, 1016
(21979)). The Court also noted, “[w]e are not empowered to go beyond the face of a statute to lend

it a construction contrary to its clear meaning.” Union Plaza Hotel v. Jackson, 736,
709 P.2d 1020, 1022 (1985).

The language of is plain and unambiguous. Subsection (1) does not

include the word “rebate,” “gift,” "discount,” or similar promotion in its list of prohibited
activities. If the Nevada Legidature intended to include the giving of rebates, gifts, or discounts as

an unlawful activity, it would have included this language as Oregon, Minnesota, and Mississippi
i g %S%Q
e

did in their statutes. Since the term “rebate’ is not included in [NR an interpretation
smilar to the Florida Attorney Genera’s opinion is justifiable. brokers may give
rebates to their clients because this activity is not specifically prohibited under current Nevadalaw.

Additionaly, in a situation in which the broker gives their client a rebate, gift, or
discount, the client has not performed any services or activities restricted to only licensed red
estate agents. See and NRS 645.030] (listing the acts that constitute action in
capacity of abroker or salesperson). Only when an unficensed person does an act that is defined as

one that only a broker or salesperson may do is there a prohibition in Nevada law. Therefore, the
giving of arebate, gift, or discount does not fall within the definition of a prohibited act.



CONCLUSION TO QUESTION ONE

In the absence of any judicial or legidative direction or any statute prohibiting or penalizing such
activity, buyer’s broker rebates, gifts, or discounts are probably lawful in Nevada red estate
transactions.

QUESTION TWO

Does the Division have the power to or authority to adopt regulations defining the perimeters of a
buyer’ s brokerage agreement?

ANALYSISTO QUESTION TWO

The Divison has the power or authority to adopt regulations delineating requirements and
perimeters of abuyer’ s brokerage agreement. states

1. The divison may do all things necessary and convenient for carrying into effect the
provisions of this chapter.

2. The commission or the administrator, with the approval of the commission, may from
time to time adopt reasonable regulations for the administration of this chapter. When
regulations are proposed by the administrator, in addition to other notices required by law,
he shall provide copies of the proposed regulations to the commission no later than 30 days
before the next commission meeting. The commission shall approve, amend or disapprove
any proposed regulations at that meeting.

Therefore, the Division has been given authority by the legidature to do “all things
necessary” to carry into effect the provisions of chapter 645. Additionally EaRg %5.252( delineates
the duties a licensee owes to his clients. This includes exercising “reasonable kill and care.” A
regulation would be appropriate. Additionally, * states that a licensee shall “promote
the interests of his client by seeking . . . property at the price and terms stated in the brokerage
agreement. . ..”

Further,l) requires the rea estate division to prepare and distribute
to licensees forms that set Torth the duties owed by the licensee who is acting for only one party to
NRS ﬁ 190

ared estate transaction. Therefore, under NR 190] 45.252] 645.254 and 645.193(1), the
Division has the power to adopt regulations and Torms stafing the duties owed in a standard buyer’s
brokerage agreement.

CONCLUSION TO QUESTION TWO

The Division has the authority to adopt regulations defining the perimeters of a
buyer’ s brokerage agreement.

FRANKIE SUE DEL PAPA
Attorney Genera

By: CHRISTINE S. MUNRO
Deputy Attorney Genera



OPINION NO. 97-29 IMPACT FEES; FEES; TAXES: The State of Nevada is exempt from the
payment of impact fees and transportation taxes to local governments. The State of Nevada is
subject to reasonabl e fees assessed by utility purveyors for expansion and construction of facilities.

Carson City, December 31, 1997
Eric Raecke, Manager, Public Works Board, 505 East King St., #301, Carson City, Nevada 89701
Dear Mr. Raecke:

Y ou have requested our legal opinion on whether the State of Nevada is subject to
certain development fees charged by local governments and public utilities.

QUESTION ONE

Is the State of Nevada exempt from payment of impact fees and transportation taxes
toloca governments?

ANALY SIS OF QUESTION ONE

The Nevada Legidature has authorized loca governments to charge certain fees
and taxes on new development to cover the costs of capital improvement, facility expansion, and
improvement of transportation necessitated by the new development.

NRS 278B.050]defines the term “impact fee” as follows: “‘ Impact fee' means a
charge imposed by a Toca government on new development to finance the costs of a capital
improvement or facility expansion necessitated by and attributable to the new development. The
term does not include a tax for the improvement of transportation imposed pursuant to @
P78.710]”

NRS 278B.160{1) provides:

A loca government may by ordinance impose an impact fee in a service area to pay the
cost of constructing a capita improvement or facility expansion necessitated by and
attributable to new development. Except as otherwise provided in NRS 278B.220] the cost
may include only:

(a) The estimated cost of actua construction;

(b) Estimated fees for professional services,

(c) The estimated cost to acquire the land; and

(d) The fees paid for professona services required for the preparation or revison of a
capital improvements plan in anticipation of the imposition of an impact fee.

2. All property owned by a school district is exempt from the requirement of paying
impact fees imposed pursuant to this chapter.

NRS 278.710{1) and (4) provide:

1. A board of county commissioners may by ordinance, but not as in a case
of emergency, impose a tax for the improvement of transportation on the privilege of
new residential, commercial, industrial and other development pursuant to paragraph
(@) or (b) asfollows:

(a) After receiving the approval of a mgjority of the registered voters of the
county voting on the question at a specia election or the next primary or genera
election, the board of county commissioners may impose the tax throughout the
county, including any such development in incorporated cities in the county. A




unt combine this question with a question submitted pursuant to NRS |
51 371.045 or 377A.020, or any combination thereof.

(®) A’rter receiving the approval of a mgjority of the registered voters who
resde within the boundaries of a transportation district created pursuant to
voting on the question at a specia or general district election or primary or
gener State election, the board of county commissioners may impose the tax within
the boundaries of the district. A county may combine this question with a question

submitted pursuant to NRS 244.3351]

4. The tax imposed pursuant to this section must be collected before the
time a certificate of occupancy for a building or other structure constituting new
development is issued, or at such other time as is specified in the ordinance imposing
thetax. If so provided in the ordinance, no certificate of occupancy may be issued by
any local government unless proof of payment of the tax is filed with the person
authorized to issue the certificate of occupancy. Collection of the tax imposed
pursuant to this section must not commence earlier than the first day of the second
calendar month after adoption of the ordinance imposing the tax.

The general and well-established rule is that the state is not subject to taxation.
“There is a presumption that the legidature does not intend to subject publicly owned property to
taxation by the state and local governments, and that such property is impliedly immune from
taxation unless an intention to tax such property is clearly manifested.” Op. Nev. Att'y Gen. No.
96-17 (July, 1996).

In Sate v. Lincoln Co. Power Digt., 407; 11 P.2d 528, 530 (1941), the
court held:

[1]t is stated to be the generd rule that in the absence of any constitutiona prohibition the
state may tax its own property, the presumption is always against an intention to do so, and
such property is impliedly immune from taxation unless an intention to include it is clearly
manifested; which immunity rests upon public policy and the fundamental principles of
government.

Some things are aways presumptively exempted from the operation of general tax laws
because it is reasonable to suppose they were not within the intent of the legidature in
adopting them. Such is the case with property belonging to the sate and its municipalities
and which is held by them for public purposes. COLEY ON TAXATION, 4th Ed. vol. 2, sec.
621.

The meaning of taxation must be kept in view, and that is. a charge levied by the
sovereign power upon the property of its subject. It is not a charge upon its own property,
nor upon property over which it has no dominion.

It was held in People v. Doe G. 1,034, 36 Cal. 220, that the constitution and laws on the
subject of taxing property refer to private property and persons, not public property of the
state. . . .

When public property is involved, exemption is the rule and taxation is the exception.

A transportation tax is by definition atax. An impact feeis also atax. Douglas
County Contractors Ass' n v. Douglas County, 929 P.2d 253 (1996); Hillis Homes,
Inc. v. Shohomish County, 650 P.2d 193 (Wash 1982). e State is not subject to taxation, neither
can it be subject to impact fees and transportation taxes.

Generdly, when the legidature has chosen to subject the state to a particular fee,

assessment or restriction imposed by alocal governing body, it has done so specificaly, e.g.
(state subject to specia assessment) and NRS 2/8.580(3) (state subject to zoning
regulations adopted pursuant to chapter 278). Additionally, the absence of an express provision




requiring state compliance has been interpreted as exempting the state from local regulation, e.g.
Op. Nev. Att’y Gen. No. 140 (August 1973) (state not subject to local building codes). Clearly, if
the legidature intended the State to be subject to a charge or fee imposed by its own politica
subdivision, it would have been a smple matter for the legislature to so provide. See e.g. Penrose
v. Whitacre, —EEM} 243, 147 P.2d 887, 889 (1944). Of course, a local government’'s
authority to govern 1s derved exclusively and directly from the state itself, and it possesses only
such powers as are expresdy granted. Ronnow v. City of Las Vegas, b/ Nev. 332| 344, 65 P.2d
133, 136 (1937).

Numerous state courts have expressed the principle discussed above in even
stronger terms. “The universal rule is that laws in derogation of sovereignty are construed strictly
in favor of the state and are [not] permitted to divest it or its government of any prerogatives,
unless intention to effect that object is clearly expressed.” People v. Centro-O-Mart, 214 P.2d 378,
379 (Cal. 1950) (en banc). “It is a generd principle that statutory laws of general application are
not applicable to the state unless the legidature in the enactment of such laws made them
specifically applicable to the state.” Big Iand Small Ranchers Ass'n v. Sate, 588 P.2d 430, 436
(Haw. 1978).

Further, NRS 278B.230{3) provides, “the impact fee may be collected at the same
time as the fee for issuance of abulfding permit for the service unit or at the time a certificate of
occupancy is issued for the service unit....” Similarly, 4) provides for collection
of the transportation tax before issuance of a certificate of occupancy. Under the
State of Nevada Public Works Board “has final authority for approva as to the architecture of all
buildings, plans, designs, types of construction, maor repairs and designs of landscaping” and
therefore is not required to obtain loca building permits, submit to inspections by the locd
building department personnel, or to receive certificates of occupancy from local governments.
Since the impact fee statute and transportation tax statute provide for atime for collection that will
never occur for a state public works project, it can reasonably be inferred that the legidature never
intended for the State to pay impact fees or transportation taxes.

CONCLUSION TO QUESTION ONE

The State of Nevadais exempt from the payment of impact fees and transportation
taxesto loca governments.

QUESTION TWO

Is the State of Nevada subject to fees assessed by utility purveyors for expansion
and construction of facilities?

ANALY SIS OF QUESTION TWO

The rates charged by Nevada's regulated utilities are subject to approva by the
Public Utilities Commission of Nevada (PUC). The Commission’s authority to regulate these
utilitiesis found in chapters 703, 704, and, to a lesser extent, 706 of the NRS. A utility regulated
by the PUC must furnish reasonably adequate services at just and reasonable rates. See
@] If a utility’s rate is found to be unjust or unreasonable, the PUC may substitute rates
which 1t believes are just and reasonable after a hearing and investigation. See NRS /04.120]
Likewise, the Commission has authority to substitute rates which the Commission has found to be
unjustly discriminatory or preferential. 1d. In other words, unless a specific statutory exemption
indicates otherwise, a regulated utility is prohibited from charging rates which unfairly
discriminate among its customers.



There are very few exemptions from the general principles discussed above. (E.g.,

see NRS 704.0/5|which allows gas utilities to enter into special contracts with customers; also, see
06 which alows a common carrier to provide free or reduced rates for transportation to
certain persons.) There does not appear to be any statute or regulation exempting governmental
agencies from fees assessed by utilities for expansion and construction of facilities for a state

agency.

The methodology for recovering these fees are found in utility tariffs. Again, these
tariffs are subject to review and approval by the PUC, and the rates contained in these tariffs are
presumed to be lawful. See NRS /04.130] There is no statute which specifically states that these
fees must be limited to direct hook-up and service fees. Tariffs are designed to recover the
incremental cost associated with the expansion of facilities. That is, utility hook-up charges should
recover only those additiona costs of the new facilities required for the expansion. If acustomer is
dissatisfied with such a cost estimate, the customer may complain to the PUC or petition for a
revision to the tariff. The procedures for both processes are found in chapters 703 and 704 of the
NRS and NAC.

CONCLUSION TO QUESTION TWO

The State of Nevada is subject to reasonable fees assessed by utility purveyors for
expansion and construction of facilities.

FRANKIE SUE DEL PAPA
Attorney Genera

By: JONATHAN L. ANDREWS
Chief Deputy Attorney General

OPINION NO. 97-30 SALES; USE TAX: Status of Native American Tribal Governments and
their colonies, based on both Nevada and Federal Law.

Carson City, December 31, 1997

Michad A. Pitlock, Executive Director, Nevada Department of Taxation, 1550 East College
Parkway, Carson City, Nevada 89706

Dear Mr. Pitlock:

The Nevada Department of Taxation (Department) has engaged in a thorough
review of all existing exemption letters that the Department has issued to various persons and
entities by which the holder of the letter can purchase tangible personal property at retail exempt
from the payment of sales tax. In the course of this review, a question has arisen with regard to
exemption letters which have been issued to various Indian tribes located in Nevada. Therefore,
you have requested an opinion from this office on the following question.

UESTION

Are Indian tribes in Nevada exempt from the payment of state sales and use tax on
items of tangible personal property they purchase?

ANALYSIS



The answer to this question depends, in part, on the circumstances surrounding the
purchase. Asagenera matter of state law, the retail sale of tangible persona property in this state
IS subject to sales tax unless a particular exemption or exception from taxation applies. See NRS |

ﬂ

72.105] B72.260] et. seq. The salestax isimposed "upon al retailers.” NRS 372.105] Thetax 1S
H

required to be collected from the purchaser.

NRS37Z3Jprovides

There are exempted from the computation of the amount of the sales tax the gross receipts
from the sale of any tangible persona property to:

1. The United States, its unincorporated agencies and instrumentalities.

2. Any incorporated agency or instrumentality of the United States wholly owned by the
United States or by a corporation wholly owned by the United States.

3. The State of Nevada, its unincorporated agencies and instrumentalities.

4. Any county, city, district or other political subdivision of this state.

This list does not include Indian tribes or tribal governments. Accordingly, retail sales of tangible
personal property to Indian tribes or tribal governments are not exempt from sales or use tax under
N R§ 372%25]

In 1989, the legidature recognized that tribal governments may impose a triba
sales tax on retail sadles of tangible persona property taking place on the reservation. @
Br2. 1). Inthat event, the legislature agreed to provide a credit toward the state sales tax for
tribal taxes paid. Typicaly, however, tribal governments provide an exemption
from the tribal salestax Tor purchases by the tribal government, and in some cases, for purchases
by tribal members. See, e.g., the PyRAMID LAKE TRIBAL CODE, tit. 2, Taxation, ch. 220.002. Thus,
if the tribal tax code exempts purchases by the tribal government or tribal members from sales tax,
the state sales tax is still due under state law, even if the purchase is made on the reservation.

provides generaly for an exemption from the sdes tax for
transactions which the State 1s prohibited from taxing under federa law. Since Indian tribes enjoy
aspecial status as dependent sovereign governments under federal law the primary issue is whether
federd law prevents the state from imposing its sales and use taxes on a triba government's
purchase of tangible personal property. It is well settled that absent express congressiona
authority to the contrary, state and local governments are preempted by federal law from imposing
sales tax on the retail sale of tangible personal property to triba governments or tribal members
made on the reservation. See Warren Trading Post v. Arizona Tax Commn, 380 U.S. 685, 690
(1965) [federal Indian Trader statutes preempt state taxation of retail sales to tribal governments
and tribal members occurring on the reservation]; Central Machinery Co. v. Arizona Sate Tax
Commn, 448 U.S. 160, 163-4 (1980) [accord]. Preemption similarly applies to the imposition of
the State's use tax on atribal government's or tribal member's storage, use or other consumption of
tangible personal property on the reservation.

When the tribal government goes off the reservation, however, the tribal
government becomes subject to the laws of the jurisdiction in which it does business. In
Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973), the United States Supreme Court held that
a dtate could impose its gross receipts and compensating use taxes on a tribal government's
operation of a ski resort situated outside the boundaries of the tribe's reservation. In so holding the
court stated the general rule that "[A]bsent express federal law to the contrary, Indians going
beyond reservation boundaries have generaly been held subject to nondiscriminatory state law
otherwise applicableto al citizens of the state.”" Id. at 148-9.

It is clear then that federal law does not preempt the Department from subjecting
theretail sale of tangible persona property to tribal governments or members that occur outside the



reservation boundaries to sales tax. Therefore, each transaction must be examined to determine
whether the sale took place inside or outside the reservation boundaries. In this regard, the
provisions of #may be significant. That statute provides an exemption from sales tax
for sales of tangible personal property which "is shipped to a point outside this state pursuant to the
contract of sale be delivery by the vendor to such point by means of: (1) Facilities operated by the
vendor; (2) Delivery by the vendor to a carrier for shipment to a consignee as such point; (3)
Delivery by the vendor to a customs broker or forwarding agent for shipment outside this state.”

While a tribal reservation is not a state, see, Cotton Petroleum Corp. v. New
Mexico, 490 U.S. 163, 191 (1988), given the territoria component of the federal preemption of
state taxes on tribes and tribal members, this statute may be applied by analogy. Accordingly, if
the sale is consummated by delivery of the tangible persona property by the vendor to the tribal
government or tribal member on the reservation, state taxation of that transaction is preempted. If
delivery to the tribe takes place outside the boundaries of the reservation, the sale is subject to state
taxation.

For the convenience of the vendors, the Department has developed and issued a
letter of exemption in various circumstances where state law provides an exemption from the sales
tax to a particular group or entity. To relieve the vendor of statutory obligation to collect sales tax,
the vendor may accept a copy of the letter of exemption from an exempt entity and retain it in his
records along with the sales invoice to support the fact that an exempt sale was made. As noted
above, the Department has issued letters of exemption to tribal governments located in this state in
the past. The Department may continue to do so; however, there is no express obligation since
tribal governments are not specificaly exempted under state or federa law from paying state sales
and use taxes on sales taking place outside the reservation.

If the Department decides to continue to issue letters of exemption to triba
governments, the Department should issue express instructions to the tribal governments that the
letter may only be used by the tribal government to purchase tangible personal property which the
off reservation vendor is to deliver onto the reservation in accordance with % The
Department should also regularly notify the registered vendors in this staie that a Tefter of
exemption issued by the Department to a tribal government may only be accepted if the sde is
consummated by delivery of the property onto the reservation pursuant to the contract of sale.

CONCLUSION

Tribal governments are not specifically exempted under state law from paying sales
or use tax on tangible persona property purchased for their own storage, use or other consumption
in this state. Federa law only preempts state taxation of retail sales of tangible personal property
to tribal governments or tribal members taking place on the reservation, but not sales taking place
outside the reservation. Therefore, if the Department chooses to continue to issue letters of
exemption to tribal governments, the issuance of letters of exemption should be accompanied by
express instructions that the letter of exemption can only be used by the tribal government to
purchase tangible personal property for delivery to the tribe on the reservation.

FRANKIE SUE DEL PAPA
Attorney Genera

By: JOHN S. BARTLETT
Senior Deputy Attorney Genera





