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MEETING MINUTES

Organization: Advisory Committee to Study Laws Concerning
Sex Offender Registration

Date: April 5, 2012

Meeting Location: Legislative Counsel Bureau

401 S. Carson Street
Carson City, Nevada 89701
Conference Room # 2134

Video Teleconferenced: Legislative Counsel Bureau
555 E. Washington Avenue
Las Vegas, Nevada 89101
Conference Room # 4401

Committee Attendees:
Keith Munro, Brett Kandt, Assemblyman Richard Carnlloﬁusan Roske Donna
Coleman, Curtiss Kull, Scott Shick, Elizabeth Nelgs Committee Legal
Counsel Julie Towler, and Secretary Jan Riherd;™ =

Members of the Public Who Signed In As | ?‘resent

Edie Cartwright, Pat Saunders, Char Hoerth DRiane McCord Wesley Goetz,
Patrick Davis, in Carson City and Patrucra Hmes -aurie Johnson, Katrina Roger,
and Louanne Richter in Las Vegas. f §

Agenda ltem #1:

w
5N

Call to Order and Roll Call: ”1'. 3

The meeting was called ;t@;orderﬁy Keith Munro Assistant Attorney General and
Committee Chair at 9: 03 am.| M Munro asked for roll call, the above members
of the committee w@re present v

R
Agenda Item #2‘3 - * 4
Public Comment: "%, . °
Mr Munro called for publlc comment. The following members of the public came
forward and spo e:

Public Comment in Carson City:

Wesley Goetz:

Mr. Goetz stated that he wanted to know if any research was has been
completed on Nevada risk assessment scales for sex offenders, if that research
was done scientifically, and if he could contribute to the research. Pursuant to
item number four (4) on the Agenda, Mr. Goetz inquired if the study on recidivism
rates were done on sex offenders or other crimes such as theft. Mr. Goetz stated
that in looking at sex offender recidivism rates it is necessary to consider the
treatment program attended. In Mr. Goetz's opinion these treatment programs




are not done efficiently. For example, the Sex Offender Treatment Program in
the Nevada prison system is only for a couple of hours every two weeks. Mr.
Goetz’s recommendation is an intensive treatment program several hours a day,
five days per week. The creators of the program should understand the
physiology of dysfunctional families and the ways someone becomes a sex
offender.

Patrick Davis:
Mr. Davis introduced himself as an advocate of Nevadans for Civil Liberties and
reformed sex offender laws, and expressed his problems with a five.(5) minute
public comment availability at only the beginning and the end of the meetings.
Mr. Davis felt that the public was not afforded an equal amount of tlrQe and
should be glven an opportunity to speak after each agenda item. Mr, Davi

committee. Mr. Davis also knows several doctors who would hkgto give a
presentation on recidivism. These Doctors live in Northern:Nevada, would not
accept any remuneration for their presentation, and felt would be&gc good rebuttal
to previous presentations. SRR %

Response from Keith Munro: r »
Mr. Munro stated that there is an ACLU represea{atlve on this committee, and to
contact a committee member if an individual wouldqwfo make a presentatlon
Mr. Munro stated that members of the pubhc have contacted the committee in the
past, and one is scheduled to give a pgeseny atlon at the next meeting. Mr. Munro
confirmed on the record that as long as the oommlttee felt the presentation would
be beneficial, then it would be puton thg a enda. Mr. Munro also invited Mr.
Davis to not only comment at the B‘gﬂnmﬁg and end of each meeting, but to also
submit written comments to the.comrgjttee a,nd they would be made a part of the
record. S U

/ v ‘r‘-"?'—___, ,
Public Comment in.Las Vegas™ y
Pat Heinz: 2 b, W
Mrs. Heinf-iQtroB‘{I‘{ced herself as a long-time advocate for criminal justice
reforms. Mrs’::.tlem’” anked the committee for putting statistics on the agenda
andi§tated her agreement with Patrick Davis’ comments. Mrs. Heinz stated that
the geg raI population’s accessibility to this committee needed to be revised.
Mrs. He nz located a 2007 Human Rights Group report. (See, Attachment A.)
The Human Rights Watch is dedicated to protecting the human rights of people
around the world. They investigate and expose human rights violations and
challenge governments to end abusive practices and respect international human
rights law. The Human Rights Group conducted an eighteen (18) month study
nationwide and compiled this report. Highlights from this report include the
information that the registration laws are overboard in scope, over long in
duration, requiring people to register that do not pose any safety risk. They are
built on myths, hysteria, misconceptions, and most are poorly crafted. The
online sex offender registries can be accessed by anyone for purposes that do




not include public safety. Harassment and violence against registrants have
been a predictable result. In many cases residency restrictions banish
registrants from entire urban areas requiring them to live far away from their
families. Evidence is overwhelming that these laws cause great harm to the
people subject to them. Supporters of these laws are unable to identify safety
gains from the laws. Mrs. Heinz stated that she sees nothing being done in
Nevada in the area of prevention of sexual assaults.

Mrs. Heinz also stated that the knowledge of what causes sexual assault needs
to be obtained before the prevention can start. Mrs. Heinz expressed an
interest/opinion that some of the victims of crime funding to aid sholild: be used to
support groups for adult sex offenders and their families. Mrs. Heinz wouLd Ilke
this committee to consider not only juvenile sex offenders but also ag\ult se
offenders, and feels that the meetings concerning juvenile sex offep g.:g_agd
adult sex offenders should be separate.

|

Agenda ltem #3 '.:':f’j

Approve December 22, 2011 Meeting Minutes: .

The minutes of the December 22, 2011 meeting were revnewed Keith Munro
called for any suggested additions or correctlons nonelwere voiced. Brett Kandt
made a motion to approve the minutes, Scott. Shqu seconded the motion; all
committee members present were in favor of the mgtion. The motion was carried
and the minutes of the December 22, 2011 meetlng were approved. (See,
Attachment B.) S, \k?

Agenda ltem #4 Nﬁgq \%

Presentation on Recidivism and Re-Offé’ﬁse Rates of Adult Sex Offenders,
by Stephen Brake, Ph.D.: =, F

Dr. Brake received his PhiD, in Psychology from the University of Texas in the
1970’s. Dr. Brake was trained and then worked as an experimental Psychologist
for a number of years, Dr, Brake deyeloped and interest in clinical psychology
and now h s overi22 years ‘experience in providing clinical evaluation and
service tc x offenders S Dr. Brake stated that he brought his training as a
Rese rch Ps &hologist with him to his sex offender clinical practice. Dr. Brake
exp ed that cgntact offenders are offenders that have committed a hands on
offens an ::Ternet offender. Internet offenders have not been the subject of
as ma%g&.dl as contact offenders: therefore there are more recidivism
studies on contact offenders.

Dr. Brake stated that there is a great variety of results and literature available on
recidivism studies and also a variety of treatment results. Studies available
reflect a large discrepancy, from a five percent (5%) recidivism rate in one study
up to an eighty-eight percent (88%) recidivism rate in another study. Even within
a single study there is a variety of results, and a lot of conclusions that can be
drawn from the data. Dr. Brake stated there are a number of reasons for the
different recidivism numbers. Studies use different ways to calculate recidivism,



some studies use re-arrest, other studies use re-conviction. The offender
population may be different from one study to another. One study may be
exclusively of child molesters, another may be a study of rapists. The studies
may employ different sample sizes, some may study one hundred (100) people,
and others may study one thousand (1000) people. Dr. Brake stated that
generally the larger the study group the more accurate the results. However, Dr.
Brake feels that the difference in the length of time the study is conducted is the
largest reason for the variance.

Dr. Brake gave a presentation on the Recidivism Rates of Contact Offenders and
the Recidivism and Re-Offense Rates of Adult Sex Offenders. A copy;of Dr.
Brake's report and power point presentation is attached. (See, Attaghm'

Question by Keith Munro:

Mr. Munro questioned which group has the higher recidivism r“ates"l e Chl|d
molesters, rapists, incest offenders, and mixed offenders. g - :

Response by Dr. Brake: . \
Dr. Brake stated that the literature tends to suggest that incest offenders have
the smallest recidivism rates. Additionally, it wo [d bel Yery difficult to say which
group has the highest recidivism rates. Therg,i ls{q lot of§ data and he would be
unable to condense the data down to an ag.cyratevans,wer

Question by Brett Kandt: .
Mr. Kandt asked if a majority of people who start out viewing child pornography
on the internet progress on to a contactﬂfe,nse

Response by Dr. Brake: ~= = V

Dr. Brake stated that thlsz is currently-the subject of study and discussion. He did
have the results of a co I? of studies, one study showed that only twelve
percent (12%) of internet offenders had a history of contact offenses prior to their
arrest for @ern%ﬁ% but fifty five percent (55%) self-reported a history.
This suggests theﬁ_is ampoverlap of internet and contact offending. Another
study found that at time of arrest only twenty-six percent (26%) of internet
offenders were @own to have a history of contact offenses, but following
treatmgg and poiygraph testing eighty-four percent (84%) admitted to such a
history. eref@re the numbers suggest internet offenders may have a secret

history of off"endmg, but at this time it is not known if people who start out viewing
child pornography on the internet progress on to a contact offense.

Question by Susan Roske:
Ms. Roske inquired if any studies were conducted of juvenile offenders, for
example, juveniles who were treated, and then their recidivism rates.




Response by Dr. Brake:

Dr. Brake stated that the work he had conducted was focused on adult sex
offenders. Additionally, the literature available on juvenile sex offenders is not as
extensive. However, the studies Dr. Brake has reviewed tends to suggest that
the results are similar to adult sex offenders. Recidivism rates are
underestimates of re-offense rates in juveniles as well as adults. Dr. Brake
stated that people tend to be more optimistic about the outcome studies of
juveniles, and there are reasons to believe that interventions with juveniles is
more effective than interventions with adults.

Question by Keith Munro:
Mr. Munro asked Dr. Brake to elaborate on the reasons mterventlons wit
juveniles is potentially more effective. :

Response by Dr. Brake:

Dr. Brake stated that in speaking about juveniles the popujatlon was yarled A
thirteen (13) year old is quite different than a seventeen, (17{ year’ old. However,
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juveniles at all ages are still developing. Brain formatién,and,brain function are
not yet solidified. Things that make a difference in behavnmtfor example,
impulsivity and cognitive function, are still developing in.juveniles. Therefore, Dr.
Brake speculated it stands to reason that interventions designed to aid someone
in being less impulsive may be much more effective with juveniles whose minds
are still in a formative stage.

Question by Donna Coleman: y ‘

Ms. Coleman asked if Dr. Brak&nad studled sex offenders that are currently on
parole or probation, and thos offenqgrs r@mdlwsm rates. Secondly, Ms.
Coleman inquired if Dr. Brake{wew of offeﬁders currently on GPS monitoring,
and if that GPS momtonng was eﬁgct ve.

Response by Dr. Brake g‘}h" 77
it

Dr. Brake gpeculated that regard to offenders being on parole and probation;
it seemed that the trend-in-the literature suggests parole and probation
supervision IS\foeCtIVB in stopping re-offense. Additionally, studies suggest the
Ior\g the supetnyision the better the outcome. Dr. Brake had no personal

kno e regarding the effects of GPS monitoring, although he speculated that
studies h%%_ bgén conducted.

Question by Elizabeth Neighbors:

Dr. Brake had mentioned treatment success correlated with high and low risk
offenders, Ms. Neighbors questioned if there was a correlation with type of
offense. Also, is there an effect if tested for psychopathy?

Response by Dr. Brake:
Dr. Brake stated that to his knowledge studies had not progressed to comparing
for example high risk rapists with high risk child molesters. Dr. Brake stated that




in general people who score higher in psychopathy are higher risk, but this is not
always the case. Psychopathy, or strong anti-social personality traits, is certainly
one risk factor, but not the only risk factor, in sex offending. But given that
people who score high in psychopathy, tend to misbehave in numerous ways and
more often that people who score low in psychopathy, would also apply to sex
offenders.

Question by Keith Munro:
Mr. Munro asked which are the best studies available, or are the most renown
studies.
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Response by Dr. Brake: Vg
Dr. Brake stated that his report contained several good studies. Tw@ of thelbest
Dr. Brake knows of come to different conclusions. ,@.,%1‘:

/
One was a study conducted at Atascadero State Hospital | i Calife C Lfornl At the
time this study was being conducted it was touted as the “ggld stafdard” in sex
offender treatment outcome research. This study hag¢ speggf ally assigned
control groups vs. treatment groups, which is rare difficuliyto do in this type of
research. It was a well-designed study, the cog ftive Behavioral techniques
treatment methods used were state of the a Tiu&offe ders received one to two
years of treatment a couple of times per w an wgrg then followed for
approximately one year after release from’thetreatment program. This study
was reported over several intervals a f@anigpgoing project, and at the end of the
study no significant differences we ﬂﬁ%:g een the treated and the

untreated offenders. However f the study stated that if you “drilled
down” into the data, those off ot it” did better than the untreated.
The idea was to identify whyrs e dl bette han others which leads to the idea
of focusing on risk and tall atment program to address specific groups

of higher risk offenders }“ ed:R sponswely” is the direction in which the
field is progressing..

Another go d study is a méta- analysis conducted by Carl Hanson among others
as part of the essocianon for Treatment of Sexual Abusers (ATSA). ATSA is the
Iargg& national'grofessional organization working with sex offenders. ATSA has
an ong?ung meta;;analy&s research study regarding treatment effectiveness.

This is alery well designed study; it has some of the best researchers in the field
involved. This study tends to show a small, but statistically significant effect in
treatment of offenders on recidivism outcome.

Question by Keith Munro:

Mr. Munro asked Dr. Brake if he had any knowledge of recidivism rates in other
crimes vs. sex offense crimes. Mr. Munro also asked if there were any
nationwide trends in sex offender laws, other than Adam Walsh and how long
sex offender registration had been in effect in the U.S.




Response by Dr. Brake:

Dr. Brake stated that while there are probably studies on recidivism rates among
crimes other than sex offense crimes, he has no knowledge of these studies, nor
does he have any knowledge of any trends in the law. Dr. Brake speculated sex
offender registration in the U.S. started in the mid 1990’s.

Question by Susan Roske:
Ms. Roske inquired if there were any studies that look at the recidivism rates
since the implementation of a sex offender registry.

Response by Dr. Brake: %

Dr. Brake stated that there has been studies in this area. While not bein \Lp to
date on these studies, Dr. Brake's understanding of this literature is mat t W
findings are mixed, and he does not believe that registration ha;@ge to
lower recidivism rates. { / )
Agenda ltem #5 N 4
Presentation of the ACLU v. Masto et al. case, by J lie B. Towler:

Ms. Towler presented a summary of the findings in, W&/ . Masto et al.
case; the decision in the United States Court of ppeal\ for the Ninth Circuit
(Ninth Circuit) which is attached. (See, Attacapm ntD.) J\As Towler reported that
the Ninth Circuit ruled two (2) different ways@on o. (2)different laws.

AB579, the Nevada state law component to SORNA as enacted by the Adam
Walsh Act, contains the sex oﬁender;$g|stmt|on provisions. The Court ruled that
the retroactivity argument, which.is retroactlymty dating back to 1956 in application
of the law, is constitutionally sound: The'Ninth Circuit reversed the District
Court’s determination that it was not constltutfonally sound. The Ninth Circuit
cited Smith v. Doe, a Suprgme Courtcase based in Alaska, which is a case
previously discussed inithis ‘committee. The Ninth Circuit used this case to
analogize the effec KB 70933nd determined that AB579 does not contain any
registration provE.!on tem%ally distinguishing it from Smith v. Doe. With regards
to the Dué’ Procesg, Causg'Claim, the Ninth Circuit found that because
reglsgratlon was based on conviction, there was already Due Process in the
system and there wodld not be a requirement to have an additional hearing.
With” regards to the Contracts Clause Claim, the Ninth Circuit found that AB579
does not |mpag plea bargain agreements under the contracts clause.

SB471, which is the movement and residency restriction on sex offenders during
their probation, parole, or lifetime supervision. Ms. Towler reported the legal
grounds for the appeal was mooted by the Nevada Attorney General's Office in
their determination that the law would only be applied prospectively. Therefore,
the prospective determination was remanded to District Court for consideration in
vacating the decision that the District Court issued in SB471 in favor of a binding
consent decree. In summary, the Ninth Circuit reversed the District Court’s ruling
on AB579 and dismissed the appeal as to SB471as moot and remanded SB471.



Question by Brett Kandt:

Mr. Kandt questioned if the State was communicating with the Counties
regarding the next step after the District Court rules on the Petition for
Rehearing*.

* Keith Munro confirmed with Ms. Towler that the rehearing request had been
denied.

Response by Julie Towler:

Ms. Towler stated that she would have to check with her client, Parole and
Probation Records and Technology Sex Offender Registry, but it is her
understanding that they have been communicating with the Nevada Counties.

Question by Susan Roske:

Ms. Roske asked if the ACLU was gomg to file a Writ of Certlorarl wnth the United
States Supreme Court. Also, there is no discussion in the case regarding if
juvenile delinquency should be treated differently. ;

Response by Julie Towler:

Ms. Towler stated she had no knowledge if the ACLU s mtentlons further she
has not heard of the ACLU filing a Writ of Certloraﬂﬁggm Binu Palal, the Deputy
Attorney General who is the attorney handllng the case for the State. Ms. Towler
stated that it was her understanding thé' chqllenge was based on the adult
scheme, but she would check and venfy h

e 'L,J y,
Question by Donna Coleman; ¢ '-—:; e
Ms. Coleman asked if this rufing nowf eansthe Sex Offender Registry is now

prepared to update the(‘l) F%evelkof the Offenders.

Response by Julie Tow

Ms. Towlepstated, that theré® are ongoing issues with the appeal; therefore the
laws that were ineffect | pnor to the passage of the new laws are still currently in
effec; N\

'1.

Contmuatlon of Agenda Item #5

Presentatlon of the January 23, 2012 letter from the SMART Office by DAG
Julie B. Towler:

Ms. Towler reported that the SMART Office responded to the Nevada Attorney
General's Office December letter regarding the process by which Nevada can
adjust the sex offender registration law in Nevada regarding juveniles who have
been adjudicated delinquent and their requirement to be listed on Nevada's
community notification website. (See, Attachment E.)

In this letter SORNA stated that Nevada can still meet SORNA'’s substantial
implementation standards if it excludes adjudicated juvenile sex offenders from



its public registry website. Further, SORNA stated that Nevada may also choose
to continue to display juveniles adjudicated delinquent of sex offenses or some
smaller portion of adjudicated juvenile sex offenders, by way of a risk
assessment process or other mechanism which fits the needs of the State,
however, such procedures would exceed SORNA’s minimum requirements.

Agenda ltem #6

Presentation on proposed 2013 Legislation regarding juvenile community
notification by Scott Shick: (Mr. Shick also asked Susan Roske to come
forward for this presentation.) Mr. Shick stated that based on the SQRNA Office
response, and prior discussions in this committee, the Juvenile Jusflce~
Administrators have elected to push forward with legislative change§ whigh
would give judicial discretion in juvenile cases regarding sex offences. They
have come up with a draft under the assumption that AB579 wu]Lpe egscted Ms.
Roske elaborated on the statute changes. (See, Attachment f

As background information, Ms. Roske reported that AB579 deleted tgwe old
procedure in which Nevada tracked juvenile sex offenders and possibly
declaring them adult sex offenders for purposes of {eglstratton and community
notification once they reached the age of twenty bne 21). In the past juvenile
sex offenders were tracked by Parole and Probation, but were not required to
register. Once the juvenile was declared rehabllltated by the court they would no
longer be subject to community notification. ‘If the juvenile had not been declared
rehabilitated by the time they reached the age oj twenty one (21), the court would
hold a hearing to determine if they should be declared adult sex offenders for
purposes of registration and community not;fcatlon Under AB579, juvenile sex
offenders fourteen (14) yeareéf"a'getgr older would be immediately placed on the
adult registry. b G

\"'l'\!f
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Ms. Roske reported thahthz Juyv mla 2 Justice Administrators intention is to bring
back the system that was p_!ace prfor to the enactment of AB579, and narrowly
tailor the juvenile sex offendérs who would be subject to registration and
communify potlﬁcatlon to meet the minimum requirements of the Adam Walsh
Act. Those mlnlmum requirements are defined as a sexual assault by a juvenile
fo een (14) yeg#rs of age or older, with oral, vaginal or anal penetration using
force %Iolencefnd/or threatened substantlal bodily harm and/or rendering a
victim un us. In the new juvenile violent sex offender statute prior
notification e offender and a hearing would be required. Registration
requirements would be prospective and not retroactive. The Notification and/or
Petition would include language regarding the request of a declaration by the
juvenile court that the juvenile was a violent juvenile sex offender, and if
adjudicated under the statute the juvenile would be included in the adult
registration and community notification scheme. The SMART office has ruled
that states may keep juveniles off the public website; therefore this provides that
the court can make a determination whether or not to include the juvenile on the
adult community notification website, but the juvenile would still be subject to



registration every 90 days or every 120 days for twenty five (25) years to life.
Ms. Roske also reported that included in this statutory scheme is the power of
the juvenile court to relieve a person of the obligation of registration and
community notification. If a juvenile is adjudicated a violent sex offender under
the statue, and therefore subject to registration and possibly community
notification, after three (3) years the juvenile can petition the juvenile court to
relieve him of that obligation. There would be a required standard of proof of
rehabilitation in that request.

Question by Keith Munro:

Mr. Munro asked if the old juvenile provisions comply with the letter sept by Linda
Baldwin of the SMART Office. Additionally, Mr. Munro inquired if the,degision for
a juvenile to be on the public website should be a decision made byithe jddg'c?;

N Yy

Response by Susan Roske: :
Ms. Roske stated she did not believe the old provisions wg@ld comply that under
the old juvenile provisions the juvenile sex offenders are norequnred to register
until determined to do so at age twenty one. Ms. Rosk& ;

that the Judge should be given the discretion regarding a ja Wepile’s inclusion in
the public website and stated that the decision srould be based on an individual
assessment of risk and not on the specific crime; charged

Question by Keith Munro:

Mr. Munro asked that if a Judge makes'an, lndmdual assessment of risk whether
to require, or not to require, a Juventle to reglster and be included in community
notification would this be appropug;e

Response by Susan Roske: —_ s
Ms. Roske stated that there wnII be i mstances that requiring a juvenile violent sex
offender to register and| pe on he commumty notification website appropriate, but
that most times it '§d18t appropnate fer the juvenile to be required to register and
be on the comm aity” n%‘flcatlon website.

Questlon by Kelth M
Mr_Munro asked if the new proposal makes a recommendation that tweaks the
existing law, but conforms to the guidelines set forth in the SMART Office letter.

Response by’ Susan Roske:

Ms. Roske stated that the only issue may be with the retroactive requirement.
Ms. Roske was not sure if the SMART Office letter included information
regarding prospective or retroactive registration requirements. Additionally, Ms.
Roske stated that before there is a plea or a finding of guilt there has to be, a
notification, and then a hearing must be held regarding registration and
community notification under the violent juvenile sex offender statute. Therefore,
any juvenile currently under probation would not be included because they had
already entered a plea, or found guilty.

10



*A discussion was held between Mr. Munro and Susan Roske regarding
determination of juvenile retroactivity. After discussion it was determined that the
two areas Ms. Baldwin’s letter did not address regarding Adam Walsh
compliance was with juvenile prospective or retroactive registration requirements
and if a juvenile can be removed from the registry after a determination of
rehabilitation has been made by the judge.

Statement by Susan Roske:

Ms. Roske wanted the committee to be aware that Missouri has recently voted in
their Legislature to not become compliant with the Adam Walsh Act.. Additionally,
the Supreme Court of the State of Ohio recently declared that reglstratton and
community notification of juvenile delinquents violates the prohlbmon agamst
cruel and unusual punishment. :

Statement by Scott Shick:

I epi

SImuItaneoust stay in compliance with the Adam Wals Al t They would like to
retain flexibility in this venue with respect to what would be’allowed by SORNA
as they put forth a Bill Draft in the next Legislative Session. Mr. Shick reported
that in some cases the Juvenile Justice Admxplstrators are extremely frustrated
with the response of particular juvenile sex, Qﬁenders to their treatment, and
would like to see them sooner than twenty one years of age. The Juvenile
Justice Administrators want to make sure there is a balance in this Legislation
that allows flexibility in properly deajlng with each individual juvenile sex offender.
i

—— o

-_ﬁ-_—_-n---
Question by Keith Munro: " "
For clarification, Mr. Munro stated it |3-h|s understandmg that there are some
juveniles that should be sub,ect tQ__commumty notification, but not all juveniles
should be on the commBnlfty q? Jﬁcatlon website.

Jlgl

Response by Scott Shigk: °
Mr. Shick’ confrm Mr"Munro s statement of understanding. Additionally, Mr.
Shick stated that it Id be up to the discretion of the Court, with the
involvement of the District Attorney’s Office; that some juveniles should not be
subjectto community notification.

Response by Susan Roske:

Ms. Roske stated that in Judge Voy’s Order where he declared AB579
unconstitutional as applied to juveniles, he pointed out the fact that sometimes
we have young juvenile sex offenders, for example ten to twelve (10-12) years of
age, which would not fall under the Adam Walsh Act legislation because of their
young age. However, some juveniles may end up being on probation until they
are twenty one (21) years of age for numerous reasons, risky behavior, not
complying with treatment, etc. With the present law the Court has the ability to
declare those juveniles as adult sex offenders and subject to registration and

11



community notification. AB579 took that away. Juveniles who were shown to be
low risk were required to register, yet some high risk juveniles under the age of
fourteen (14) escaped the requirement to register. This is why the Juvenile
Justice Administrators wanted to bring back the old law, therefore only a small
number of actual high risk juveniles would be subject to registration and
community notification.

Question by Keith Munro:
Mr. Munro asked if there were some dangerous juveniles ages ten to thirteen
(10-13) who should be subject to registration and community notmcatlon
Response by Susan Roske: i{t

Ms. Roske confirmed that there were juveniles that fall into this category Bt t.not
necessarily registration and community notification while they arg.a Cll'lg }"
However, if they are still demonstrating high risk behaviors, even,tho gh'they
have not re-offended, at age twenty one (21) then she feels tha; reg% ration and
community notification would be appropriate. Ms. Roske added stiidies have
shown that juveniles subject to community notification-6n.a publlc website tend to
be ostracized, ridiculed at school, eventually dropp,mg’out ofschool, and
probably destroying any hope of rehabilitation. ; T

Question by Donna Coleman: ;
Ms. Coleman questioned if the juvenile ISSUGS ouId be resolved prior to the
legislative session., *44 ’71% :

Response by Susan Roske: e iy
At present Judge Voy's I'U|Ing_§tl” stapds gd the Nevada Supreme Court has yet
to rule whether Judge Voy's Order s ?uld stand

4
Response by Keith Mun‘_‘ro. J
Mr. Munro commented that we'are sfill at a point where AB579 is still stayed in
both State and Federal Cotf It is not clear whether the ACLU is going to seek a
Writ of Cértiorari with the United States Supreme Court. The scope and
expapsivenesg of Judge Voy's Order is not inherently clear and still pending in
the vada Supgeme Court. Therefore, there are a lot of issues pending before
we cang eta di}nmve answer.

Statement‘B’\?‘Scott Shick:

Mr. Shick notified the committee that the Juvenile Justice Administrators continue
to operate under the old statutes, and continue to wait for the Court decisions
and the advisement of the Attorney General’'s Office when the decisions are
rendered. The Juvenile Justice Administrators are moving forward with new
legislation with the intent to temper the mandatory juvenile requirement to
registration and community notification.

12



Agenda ltem #7
Public Comment:

Public Comment in Carson City

Patrick Davis:

Mr. Davis stated that he would like to applaud Scott Shick and Susan Roske. He
is taking this information back to a number of organizations that he represents
and feels these organizations would be behind their proposals. Mr. Davis feels
that these proposals are prospective in the rules, they provide for notice and
hearing; they are giving the decision to a Judge who makes determ;_‘r,],z_ation ona
case by case basis specific to an individual juvenile. Mr. Davis statedithat the
legislature wants to put in place the over broad, over reaching Adam_.Walg.Q Act

that applies to every juvenile. £

United States in which many of the cases that the Ninth Cigcuitfeferrgd to in the
ACLU v. Masto decision were abrogated. There are issuesg¢hatWilFbe brought
back in the Court because the legal law that the Ninth&&jgcuigrelied on is no
longer there. _

-
Mr. Davis expressed his understanding that QQS;ZQ is st’_ij;'lyed, and that any
application of that law cannot be enforced. g Yet ét:m}'g-ﬁme his organization is
aware of a number of cases that the District’Attorney or the Attorney General is
trying to take back to Court and adjudjéatépeople that were already adjudicated
or have been arrested or facing chafges onthe ‘more strict enforcement of
AB579. Mr. Davis feels this is going o} eafe a number of constitutional issues
for the State. Additionally, the Ninth CircUjt legal decision was based on the fact
that none of this had happened or been appli€d to a person creating a situation
that they were underneathithe law, and as $oon as this law gets put into place,
he knows of a large numpgber of cases.that will be filed because at that time the

law will be in eﬁzm
Statemenit by Bftt.Kan

Mr. Kandt stéted thakif Mr. Davis will provide him with the names, court and case
numbers, of any:jnstance he was alluding to in which the Attorney General or a
District Attorney has gone back and has attempted to adjudicate under a State
Law he will follow up. Mr. Kandt reiterated that he will need names, court, and
case numbers.

Mr. Davis reported that there was a Supreme Court decision ifi w‘e“f/r;;fdé‘ﬁ

Public Comment Continuation in Carson City

Patrick Davis:

Mr. Davis stated that he will have to ask permission of the party that has brought
those issues to his attention.

Mr. Davis stated that the major study Dr. Brake refers to in his report relates to
two hundred fifty one (251) sex offenders in 1988 which determined the sixty one
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percent (61%) to eighty eight percent (88%) recidivism rate. This study was of
one hundred thirty six (136) rapists and one hundred fifteen (115) child molesters
which were determined to be pedophiles. In this study the broadest range of
recidivism rate statistic was used, all the way down to the issuance of a traffic
ticket for a period of thirty five (35) years. This study is an older study, and was
specific to those two types of sex offenders. One of the caveats of this study is
that the issue presented was not to be included in a meta-analysis, and not to be
generalized.

Mr. Davis would like to know the re-offense rates of Dr. Brake's clients. Mr.
Davis feels that if Dr. Brake is putting the issue of therapy and recidivism on the
board, his track record of how his therapy has worked with his clients should be
available. Mr. Davis stated there are a number of therapists in Nevada who have
effectively documented their rates, but in his opinion the committee is reluctant to
hear from these Nevada therapists. Mr. Davis stated that Dr. Brake'’s published
research was all done on animals, even though the animaj:studies might be
cognizant for physiological purposes, his published research was not done on
humans or sex offenders. Mr. Davis stated that all DBy kes issues are
opinions, none of the material presented was peer rewewedfer based on a
scientific account.

Mr. Davis stated that when you look at the old higher, recidivism studies vs. the
new lower recidivism studies, the new studies are using specific recidivism
instances and a large data population, 'For example the 2005-2010 California
study using over fifteen thousand (15,000) offenders on parole or probation, the
recidivism rate for a re-offense of a sex crime was point one percent (.01%).

Mr. Davis would like to ask the State to authonze a study to be conducted on the
actual offenses commltted by sex-offenders for new sex crimes. A number of
years ago the State Le lature putin place a statute to track the statistics for sex
offenders, two yea ter this statute was repealed, and has not been put back
into place AnM &é\ﬁ%'opm!on the State does not wish to find out the actual
recidivismiT; ate g tics'for Nevada. Mr. Davis stated in order to conduct a study
there needs to, be jet defmmon of sex crime recidivism, not technical
violations. Mr. Igv1s stated that there are unemployed people on parole who are
being sent back fo prison for violation of their parole conditions because they
can't pay for their therapy. Mr. Davis stated that these are debtor's penalties and
these issues are being used as statistics to determine a high likelihood of
recidivism.

Wesley Goetz:

Mr. Goetz would like to know if Dr. Brake's study included treatment that he
provided sex offenders for the last twenty two (22) years, and if any of the re-
offenses were sex crimes or other non-related crimes such as theft. Mr. Goetz
stated that Dr. Brake did not discuss what type of treatment is effective and
efficient. In Mr. Goetz's opinion if Dr. Brake has been practicing for twenty two
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(22) years, he should have provided information on treatment to lower recidivism
rates and tier levels. Mr. Goetz stated examples of how people with other
disabilities such as alcoholism are treatable. Mr. Goetz also stated that we do
not have a warning system for other issues, such as solders coming back from
wars’ possibility of killing because they have been trained to kill. Mr. Goetz feels
that retroactivity back to 1956 is cruel and unusual punishment. Mr. Goetz wants
to know if any scientific research was done regarding the tier level changes in
Nevada, and if they make the community safer. Mr. Goetz feels that the Adam
Walsh Act is a scare tactic to make more tier level three (3) classifications of sex
offenders. In reference to Susan Roske’s statement that juveniles placed on the
community notification website tend to be ostracized and ridiculed, Mr, Goetz
stated that the same thing happens to adults. Additionally, moving adult sex
offenders to a tier level three (3) makes it more difficult to find employment and
housing, making them penniless and homeless, and being pengjless and
homeless results in reverting back to crime. Mr. Goetz hopes“t {Qe ommittee
researches scientifically the issues he has brought forwargﬁanq% fi QQ out if the
Adam Walsh Act will help the community be safer. . z
Public Comment in Las Vegas e %
Laurie Johnson: {' ;

Ms. Johnson stated that she has been actwnty m)@lved in sex offender policy to
prevent child sex abuse. Ms. Johnson thanked theig mimittee in advance for
bringing author Alyssa Klein to make a presentatlon this coming summer. Ms.
Johnson stated that there is a lot of confusion since the decision in ACLU v.
Masto. It has come to her attention that incarcerated sex offenders, and the
facility in which they are being housed, are now being referenced on Las Vegas
Metropolitan Police Departmqr}r community notification website. Ms. Johnson
sees that this could ultlmatelif'vb&con% a problem for Director Cox and the
Nevada Department of Cogectiogs.(NDOC). Rex Reed mentioned at the March
7, 2012 for Administrati,{w rdustice.Meeting, that the NDOC is responsible for
the safety and well-being @¢f the"inmatés, so they removed the conviction/crime
information from.the websité¥ Ms. Johnson will submit her findings to the
committe€" tﬂy email at a later date. In the March 7, 2012 for Administration for
Justice Mee Fr[g Ms.Johinson found that inmates had been getting people to
obidln the convigtion.information from the NDOC website and several inmates
were sggerely lnjured as a result of this information being given to the inmates.
The public s still able to obtain information through the family services division
through the NDOC. Now that the information can only be obtained by
telephone, this should stop many from obtaining the information. Ms. Johnson
feels it is important that a record is kept of those persons obtaining the
information.

Ms. Johnson believes that the NDOC be allowed to treat and rehabilitate without
any added danger, grief, or conflict. Ms. Johnson is bringing this information to
the committee because she feels all the agencies should work together. Ms.
Johnson stated that ultimately a huge number of the inmates convicted of sex
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crimes will be released back into society, and it is imperative that they have been
properly corrected, treated and armored with action plans for not re-offending.
Ms. Johnson stated from a community safety standpoint for notification purposes,
a three (3) to seven (7) business day advance notice of the release of a sex
offender inmate would be sufficient. Victims of sex offenders can already obtain
advance notice of offender release or movement. Ms. Johnson stated that
subjecting incarcerated sex offenders to potential harm by having them on
community website notification, we are doing our community and our children a
grave injustice from a prevention standpoint, as they could be vested more in
their own safety vs. their rehabilitation treatment. 4

fa%

Pat Heinz: | o
Ms. Heinz stated that Mr. Davis was correct in needing a definition hgtweewa
technical violation and a felony charge. Ms. Heinz informed th eesshe

was in the process of doing research with sex offenders now releaseq and the
physic panel process. Sex offenders can't be released begausg theyhave not
been certified as low risk. Ms. Heinz research includes how manthlmes the sex
offenders were denied parole because of minor techni€glyio
missing a counseling session, or drinking a single E?

most people in the State, whether it is departmeyit s ﬂ‘pr ge eral population, are
not aware of these technical violations. Ms. Hem;jound Dr. Brake's presentation
confusing, including a lack of people Ms. Hejnz knows,in the field missing from
the presentation. Ms. Heinz travels the counlry speakmg with other states
parole and probation departments, and shg,has found that Nevada has some of
the longest treatment plans for sex offenders; Ms. Heinz would like to see more
training for parole and probatlon_staﬁ ‘Ms. Heinz stated that there is an excellent
group in Nevada who are spemallstgn physnology for sex offenders, and feels
that it is deplorable that they-have notbeery asked to give a presentation. Ms.
Heinz is also appalled at the lack of statistics being kept in Nevada. If decisions
are going to be made u§;ng research, then more research should be conducted,
and the general poE&Latlon should be educated and not excluded from these

<

types of commi M Heinz reiterated her statement that the meetings
concemmg juveni sex gﬁenders and adult sex offenders should be separate.

Lawrence Rlder 7
Mr. Ryder stated that recidivism seems to be based on data provided by ex-
felons, so unrellable they have to be polygraphed. Or if they are reliable
employment Bars the right to vote, those other things should be revisited. ACLU
v. Masto was limited to ex post facto analysis; they did not evaluate it under the
thirteenth (13") amendment.

Mr. Munro called for additional public comment, none was given. The meeting
was adjourned by Keith Munro at 10:54 am.

Minutes respectfully submitted by Jan Riherd.
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Case Assignments/Transfer of Cases

When an attorney leaves the Office, within seven (7) days, a Notice of Substitution or
Reassignment of Attorney is to be filed with the appropriate court. This applies to all
local, state and federal courts. All cases assigned to that DAG must be re-assigned to
another DAG or to the Bureau/Division Chief. This is to ensure that the Office does not
miss any EM/ECF filing deadlines. Even if the court does not participate in electronic
filing, this policy still applies to ensure all legal mail is properly distributed. A new Notice
of Substitution or Reassignment of Attorney may be filed once the position is filled. Also
remember to make appropriate changes to the case in ProLaw to reflect the transfer.

If a DAG transfers to another Bureau and/or Division, the above policy still applies to
any case the DAG will not take with them to the new Bureau and/or Division.

As to cases the DAG retains upon transfer, the supervising secretary of the new Bureau
and/or Division must change the Area of Law in ProLaw to accurately reflect the new
Bureau and/or Division on all cases assigned to the DAG to ensure correct monthly
management reporting.



ATTACHMENT “B”
April 5, 2012 Minutes

Advisory Committee to Study Laws Concerning
Sex Offender Registration

ATTACHMENT “B”
April 5, 2012 Minutes



MEETING MINUTES

Organization: Advisory Committee to Study Laws Concerning
Sex Offender Registration

Date: December 22, 2011

Meeting Location: Legislative Counsel Bureau
401 S. Carson Street
Carson City, Nevada 89701
Conference Room # 2134

Video Teleconferenced: Legislative Counsel Bureau
555 E. Washington Avenue
Las Vegas, Nevada 89101
Conference Room # 4401

Committee Attendees:
Keith Munro, Brett Kandt, Senator Ruben Kihuen, Assemblyman Richard Carrillo,

Curtiss Kull, Scott Shick, Elizabeth Neighbors, Committee Legal Counsel Julie
Towler, and Secretary Jan Riherd.

Members of the Public Who Signed In As Present:

Edie Cartwright, Laurie Johnson, Dr. Jesse Anderson, Wesley Goetz, Mike
Wright, Frank Cervantes, Sally Ramm, Julie Butler, Diane McCord, Patrick Davis,
Nancy M. Leake, Anthony Leake in Carson City and Laurie Johnson in Las

Vegas.

Agenda ltem #1:

Call to Order and Roll Call:

The meeting was called to order by Keith Munro, Assistant Attorney General and
Committee Chair at 1:05 am. Mr. Munro asked for roll call, the above members

of the committee were present.

Agenda Item #2:
Public Comment:
Mr. Munro called for public comment. The following members of the public came

forward and spoke:

No public comment from Las Vegas.

Public Comment in Carson City:

Wesley Goetz:

Mr. Goetz stated that he was at the previous meeting on October 11, 2011 and at
that meeting asked if Nevada's tier levels were scientifically validated and cross
validated. Mr. Goetz said he had been conducting research on this subject. He
procured an Introduction of a letter from a June 21, 1996 meeting; however Mr.




Goetz is having difficulty locating meeting minutes, or information regarding the
1996 creation of the Risk Assessment Scale for Sex Offenders to determine tier
levels. Mr. Goetz inquired if this committee was doing any studies on this
subject. It is Mr. Goetz's understanding that the current Risk Assessment Scale
was developed by Nevada Parole and Probation with input from law enforcement
and correctional personnel, but he does not believe it was scientifically done.

Mr. Goetz feels it is important to procure the research to see if this Assessment
Scale was scientifically done. Additionally, Mr. Goetz stated that Sex Offenders
receive treatment in prison, but would like to know if that treatment is helpful,
because it seems to him that the tier level remains the same when the offender is
released from prison. If an offender is in prison receiving treatment for example
10 to 15 years it should lower risk assessment. Mr. Goetz stated that in the
current Risk Assessment Scale treatment only lowers the risk assessment a few
points. However, in the determination of the degree of contact of the offender’s
crime, three points plus a multiplication of five can be added to the risk
assessment. Itis Mr. Goetz's opinion that if an offender is receiving effective
treatment in prison by a psychologist it should lower the offender’s risk
assessment by the appropriate number of points and have the ability of
multiplication of points by five instead of the current multiplication of points by

one.

Agenda item #3

Approve October 11, 2011 Meeting Minutes:

The minutes of the October 11, 2011 meeting were reviewed; Keith Munro called
for any suggested additions or corrections, none voiced. Scott Shick made a
motion to approve the minutes, Curtis Kull seconded the motion; all committee
members present were in favor of the motion. The motion was carried and the
minutes of the October 11, 2011 meeting were approved. (See, Attachment A).

Agenda ltem #4
Audio Recording of December 7, 2011 9'" Circuit Oral Argument in ACLU v.

Masto et al.:

Mr. Munro stated that on December 7, 2011 there was an Argument before the
United States Court of Appeals in San Francisco. One of the questions effecting
this study group has been the pending case ACLU v. Masto. Several years ago,
the United States District Court Judge Mahan issued an injunction, which Mr.
Munro explained was a stay, of Nevada's Adam Walsh sex offender laws. Mr.
Munro estimated that this case has been on appeal for approximately three
years. The 9" Circuit has had an Oral Argument in this matter and the outcome
of this case will effect what this group needs to study, and any changes or
improvements.  Mr. Munro felt that this oral argument needed to be set forth for
the record for this committee because next September we will be required to put
information together for the Legislature so they can utilize this information in
consideration during the upcoming Legislative session. Mr. Munro stated he
wanted to play this oral argument and give the committee members and the
members of the audience an indication of the difficulty of this issue. Julie Towler,




Legal Counsel for the Committee, was present at the oral argument and played a
downloaded recording of the December 7, 2011 ¢ Circuit Oral Argument. An
audio CD of this recording is attached. (See Attachment B). The Oral Argument
can also be found online on the 9" Circuit website at:
http/hwww.ca8.uscourts.govimedialfview subpage.php?pk id=0000008460

At the conclusion of the playing of this recording Mr. Munro stated that there are
a lot of strong questions in this matter, and that there were well prepared
litigants, Binu Palal Deputy representing the Attorney General's Office and
Maggie Mcletchie representing the ACLU. ltis also evident that there was a lot
of thought from the Judges into this issue and they are trying to come up with the
proper resolution.

Mr. Munro asked if anyone wanted to comment on this issue. The following
member came forward:

Scott Shick:

- When he researched the Nevada Legislature hearings and sessions regarding
ABS579, their concern was the lack of Juvenile Justice representation or testimony
regarding the impact on juvenile law and juvenile sentencing in the Courts and he
felt this was reflected in the recording played today.

Agenda ltem #5
Presentation of Draft Letter to Linda Baldwin, Director of SMART by Julie

Towler:

Mr. Munro stated that Nevada has been certified compliant by the Federal
Government regarding the Adam Walsh Act, and has a letter from the
Department of Justice to Governor Sandoval stating that Nevada has
substantially complied with federal requirements. Now that Nevada has complied
with federal requirements, and has a Court decision coming soon that may
change the status of Nevada's laws, if Nevada wanted to change some of its law
and maintain its certification and retain Byrne Grant Funding. Mr. Munro stated
that the committee wanted to research how Nevada would go about this process.
The federal guidelines provide no mechanism for this process. Mr. Munro stated
he thought there was probably no mechanism in place because very few states
have been deemed compliant, and that Nevada is probably the first state to study

these issues.

Mr. Munro continued by stating at the last meeting He asked Susan Roske of the
Clark County Public Defender’s office if she would prepare a draft letter to Linda
Baldwin, Director of SMART regarding this process/issue. Ms. Roske did
prepare a draft letter and it was an excellent start and used as a framework by
committee Legal Counsel Julie Towler to add to this draft letter.

Ms. Towler presented the draft letter to the committee. (See Attachment C). Ms.
Towler stated that the letter addresses the most relevant facts. 1t discusses the



substantial implementation letter, this commitiee, and the supplemental
guidelines that were issued by the SMART office in January 2011. This letter
guotes a passage from those guidelines basically stating that there appears to be
a discretionary exemption from public website disclosure of sex offenders
required to register on the basis of juvenile delinquency adjudication. The letter
also discusses AB579 and what is currently required. Additionally, that this
committee has not taken a position to accept or reject the premises, but are
requesting guidance from the SMART office to determine if there is a process in
which the law could be adjusted in preparation for the 2013 Nevada Legislative
Session. Ms. Towler called for any questions.

Question by Keith Munro:
Mr. Munro stated that in an effort for clarity, the Federal SMART Office,

Department of Justice, has said there is an exception for juveniles regarding
community notification.

Answer by Julie Towler:

Ms. Towler responded stating that guidelines specify only public website
notification. Community notification encompasses a variety of ways that a
community is notified. It is Ms. Towler's understanding that website notification is

one part of community notification.

Question by Keith Munro:
Mr. Munro stated that the laws Nevada passed in 2007 do not provide for that

type of flexibility.

Answer by Julie Towler:
Mr. Towler confirmed that is her understanding of the way AB579 is written.

Question by Keith Munro:

Mr. Munro stated that if the draft letter to Ms. Baldwin was sent, Nevada would
be attempting to determine if we could make that change in Nevada law to allow
for a possible juvenile exemption and public website notification and still maintain

certification.

Answer by Julie Towler:
Mr. Towler confirmed by stating “Yes”.

Statement by Brett Kandt:

Mr. Kandt stated he was the one who requested that the letter be drafted and
thanked Ms. Roske and Ms. Towler for their efforts. Mr. Kandt moved that this
committee accept this draft letter and submit this letter to Ms. Baldwin.

Statement by Keith Munro:
Mr. Munro stated that he wanted to explore any additional guestions before
taking a vote on that motion. Mr. Munro asked, without expectation of a firm




position, of Senator Kihuen and Assemblyman Carrillo if this is something the
Legislature could potentially address. Itis his understanding that the Legislature

considers many issues including money, grant funding, public safety and would
this possibly assist the Legislature.

Answer by Senator Kihuen:
Senator Kihuen agreed and it was his personal opinion that this would be helpful.

Answer by Assemblyman Carrillo:
Assemblyman Carrillo agreed with Senator Kihuen that this is something we

need to move forward on and attempt to get this cleared up.

Statement by Keith Munro:
Mr. Munro agreed and stated that this was just a letter asking for the process.

Statement by Scott Shick:
Mr. Shick stated that he believes that this committee should move forward with

the letter, that the Juvenile Justice Administrators are looking for an avenue to
have discretion regarding juveniles on the public website, and believes that this is
a step in the right direction.

Mr. Munro stated that Mr. Kandt's motion was on the table and called for a
second to that motion. Scott Shick seconded the motion. Mr. Munro asked that
Mr. Kandt restate the motion prior to the vote. Mr. Kandt re-stated that he
moves that this committee approve the letter that has been drafted by Ms. Towler
and requests that the letter be sent by the Attorney General to the SMART
Office. Mr. Kandt continued by stating that he feels that it is necessary to take
this action now and not defer it, that he feels the SMART office might respond by
stating that Nevada submit proposed legislative changes and they will inform us if
we remain substantially compliant. If the SMART office does respond in this
manner, we need to have sufficient time given the deadlines for the submission
of bill draft requests to the Legislature.

Statement by Keith Munro:

Mr._ Munro stated that if the SMART office does not respond that at least we
know the landscape, and our members of the Legislature know that they are
taking a risk if any changes are made. However, if we send this letter and
receive a response that there could be a mechanism that will allow our public
policy makers an opportunity to know there is an avenue for continuing
certification before they make any changes.

Mr. Munro having received the motion and the second to that motion called for a
vote. The motion was carried unanimously.



Agenda ltem #6
Public Comment:

Public Comment in Carson City:

Patrick Davis

Mr. Davis introduced himself as a member of Nevadans for Civil Liberties, and
asked the committee to review the registration laws in different states. His
organization is bringing these articles to the committee’s attention in relation to
other States that are having constitutional issues with their registration laws. Mr.
Davis stated that that AB579 actually started with SB192, the registration laws in
1997. Mr. Davis went on to state that a lot of issues are constitutionality issues
as in Smith v. Doe. If you go back to SB192 in 1997 Mr. Davis feels that it is
clear that the registration laws that are in effect at this time, not counting AB579,
violate the standards set forth in Smith v. Doe. Mr. Davis informed the committee
that there is a member of their organization that will be filing a lawsuit in State
Court challenging the validity of SB192 and NRS Chapter 179 regarding
registration laws. Mr. Davis stated that a number of other states have had issues
with the laws, notably Ohio, who has had to spend millions of dollars revamping
their system and dealing with lawsuits regarding the fallout of Adam Walsh
issues. Mr. Davis stated that the Legislature in Kentucky overhauled a lot of their
sex offender laws based scientific fact and empirical studies, which in his opinion
Nevada is ignoring. Mr. Davis went on to state that in 2005 it was mandated that
Nevada keep statistics, and two years later that law was repealed. Mr. Davis
stated that Nevada does not want to know the true statistics. Therefore, Nevada
is left with using statistics from other states, which his organization is supplying to
this committee and the Legislature. Mr. Davis stated that these facts/statistics
represent the true rate of recidivism, and that the registration laws were imposed
for public safety. If there is no public safety reason for these laws to be in effect,
because the statistics used to implement that law was wrong, then there is a
constitutional challenge to overthrow that law. In most state’s that deal with
recidivism rates for public safety their organization is discovering that recidivism
is between point one percent and five percent, which makes sex offenders the
lowest rate of recidivism of any crime in the country. Mr. Davis stated that all the
dollars for recidivism are being spent for sex offenders and against no other
types of criminals. Mr. Davis stated that in listening to the 9" Circuit argument
there are many issues and it is a very complex situation. The committee needs
to go back to 1997 in their studies. Mr. Davis presented a number of reports and
statistics to the committee for their consideration. (See Attachment D).

Mr. Davis asked the committee to allow for public comment, not only at the
beginning of the meeting and the end of the meeting, but also during each
individual agenda item. Mr. Davis also stated that he had difficulty locating the
minutes from the previous meeting online. He was finally able to procure a copy
a few days prior to this meeting and requested that the minutes be available on
line within thirty days following the meeting.



Response by Keith Munro:

Mr. Munro stated that this committee is required to meet twice per year.
Additionally, Mr. Munro requested that the clerk make sure there is an item
placed on the on the next meeting’s Agenda that the public may come forward
and make any changes to the official minutes of today’'s meeting. The committee
wants the minutes to accurately reflect the meeting, and if there are

any concerms to the accuracy of the minutes to please come forward, that this
committee strives {o make these minutes accurate.

Response by Patrick Davis:

Mr. Davis stated that it was his opinion that the minutes for the previous meeting
were accurate and comprehensive. Mr. Davis stated that he appreciated that the
statements/points made by each speaker were not edited.

Response by Keith Munro;
Mr. Munro stated that there were two items on the Agenda, and if Mr. Davis
wanted to comment on either of these items, he could do so at this time.

Response by Patrick Davis:

Mr. Davis appreciated being given extra time, that he prepared his comments to
fit into the five minute time limit. Mr. Davis stated that there are a lot of issues
the 9" Circuit brought up, which creates a lot of issues for this committee. It is
apparent to Mr. Davis that the 9" Circuit ruling could go either way, and until that
ruling this committee is limited. Mr. Davis stated that looking at the Smith v. Doe
challenges he feels that it is ex post facto and there are many ways those rulings
can be taken for double jeopardy, and that there are other ways to be
challenged. As previously stated by Mr. Davis it will be challenged in State
Court. Mr. Davis stated that in numerous other rulings the 9" Circuit upheld the
challenge in Smith v. Doe, it was the Supreme Court that overturned those
challenges. It is Mr. Davis’ assumption that the 9™ Circuit will rule in favor of the
ACLU. In Smith v. Doe, Doe took the case back to State Court and won on ex
post facto challenges as to State law.

Public Comment from Carson City

Nancy Leake:
Ms. Leake introduced herself as a member of Nevadans for Civil Liberties and an

advocate for offender rights. She is asking the commitiee to review the
recidivism statistics. Ms. Leake read verbatim a portion of a December 22,
2011letter and attachments from Patrick Davis to the Advisory Committee to
Study Laws Concerning Sex Offender Registration. (See Attachment E). Ms.
Leake stated that each State’s law is different, and she believes that the State
should look at each person individually, that people change.




Public Comment from Las Veqgas

Laurie Johnson:
Ms. Johnson introduced herself as a sexual abuse victim and the mother of a

juvenile adjudicated as an adult sex offender. Ms. Johnson stated that in her
experiences and knowledge that she has gained first hand as a victim and at the
offender level she would like the safest outcome for all. She would like to send
the northern committee members a published version of “A Reasoned Approach,
Reshaping Sex Offender Policy to Prevent Child Sexual Abuse’, a 54 page policy
paper by Alisa Klein. Ms. Johnson did not have a copy of the document available
at the meeting, but would to submit to the committee at a later date. Ms.
Johnson informed the committee that she has previously submitted this
document to the Legislative Commission and the Parole Commission. Ms.
Johnson requested an extension to fully present this Policy as to enable the
author of this document to make the presentation to the committee. Ms. Johnson
will provide the committee with scheduling information in an effort to coordinate
the author’s appearance at a future meeting.

Ms. Johnson expressed her personal opinion regarding the excessive expense of
compliance with the Adam Walsh Act. It is her understanding that four states,
Arizona, California, Colorado, and Texas have chosen not to comply because of
cost issues. The policy presented references Colorado and Texas as states that
can be used as examples in forming SOMB's, which are Sex Offender
Management Boards. Ms. Johnson stated that her focus, whether compliance
with the Adam Walsh Act is met or not, is to zero in on the truly violent dangerous
sex offenders using proper assessment instruments. Ms. Johnson stated that we
as a state are relying on the behavioral model, which is solely based on the
conviction crime, to determine the risk levels of the sex offenders. Ms. Johnson
feels that in reading this policy the proven effectiveness of the state implementing
Actuarial Risk Assessment Instruments would benefit Nevada. These
instruments allow the state to focus on who are the dangerous sex offenders
using evidence based policy. Ms. Johnson ran out of time and was unable to
complete her presentation. Ms. Johnson’s complete presentation was presented
in written form to the committee. (See Attachment E)

Response by Keith Munro:
Mr. Munro stated that it is the committee’s intent to ask Alisa Klein speak ata

future meeting.

Additional Public Comment from Carson City:

Anthony Leake:

Mr. Leake introduced himself as a member of Nevadans for Civil Liberties and an
advocate for offender rights. He is asking the committee to review the recidivism
statistics. Mr. Leake read verbatim a portion of a December 22, 2011 letter and
attachments from Patrick Davis to the Advisory Committee to Study Laws
Concerning Sex Offender Registration. (See Attachment G).




Warner Held:

Mr. Held continued to read verbatim a portion of a December 22, 2011 letter and
attachments from Patrick Davis to the Advisory committee to Study Laws
Concerning Sex Offender Registration. (See Attachment H).

Dr. Jesse Anderson, PhD:

Dr. Anderson stated with regard to recidivism, it is the people at Penn State
University that have an issue. Once a person has committed a sexual offence
and gone through therapy the recidivism rate is very low. In reference to Ms.
Laurie Johnson, a public comment speaker from Las Vegas, and her statement
that she was a victim and that her son was a juvenile adjudicated as an adult, Dr.
Anderson wanted to submit for the record the following information. With regards
to a juvenile and website notification, if the individual is adjudicated as an adult,
that notification should remain. Juveniles should not be on the website. Dr.
Anderson stated that the reason being because once a juvenile turns 18, and all
the background checks required for employment, that publicly available online
information would cause problems with the juvenile being able to obtain
employment and learn lessons such as punctuality and responsibility. If the
implementation of the draft letter and recommendations regarding juveniles to the
legislature comes to fruition, then Dr. Anderson believes that there needs to be
some leeway to the Courts, the law enforcement personnel, and the Juvenile
Justice Administrators, so they can do what is best for each individual. Dr.
Anderson does not believe that categorizing all juveniles into one lump, or doing
a tier assessment on juveniles is adequate. Dr. Anderson does not want the
evaluation of the juveniles to be ambiguous. Ambiguity hurts, specifics are
easier to deal with, and then we can evaluate the juveniles one by one.

Wesley Goetz:

Mr. Goetz stated that if Nevada accepts the Adam Walsh Act, it will cause
Nevada sex offenders to become more unstable in their ability to find housing
and employment making more and more sex offenders penniless and homeless.
Mr. Goetz stated that he heard a statistic on the radio that 14,000 children in
Nevada were homeless. When an individual is penniless and homeless he turns
to crime just to eat. Therefore, he believes that implementing the Adam Walsh
Act will cause these problems to Nevada sex offenders. Mr. Goetz stated that he
is a sex offender having problems locating employment, and if not for the aid of
his family he would be homeless. Mr. Goetz does not believe it is right for
Nevada to make sex offenders homeless when there are so many other people
already homeless. It would be possible that the sex offenders will revert to crime,
maybe not another sex offense, but an offense such as theft, causing increased
prison costs. This could result in Nevada becoming penniless. In reference to
the policy paper "A Reasoned Approach, Reshaping Sex Offender Policy to
Prevent Child Sexual Abuse” that Laurie Johnson submitted, it refers to sex
offenders as being monsters, pedophiles, child molesters, etc. which puts a label
on sex offenders. This label would make sex offenders penniless and homeless
because employers, not wanting their businesses to suffer a loss of revenue




because they hired a sex offender, would not hire the sex offenders. Mr. Goetz
believes a better use of Nevada’'s money would be spent on more treatment for
sex offenders, make community support networks for sex offenders, enabling the
sex offenders to locate housing and employment. The treatment should enable
the sex offender to have a normal healthy life. If the sex offender has a normal
healthy life, he will make friends and have a support system. It is Mr. Goetz's
opinion that Nevada’s Parole and Probation Division want sex offenders fo have
employment that is “behind the scenes” such as dishwashers and mine workers,
not working with the public. It is Mr. Goetz's opinion that when a sex offender is
working behind the scenes, it makes the offender fee! they are a bad person and
they come straight home from work becoming hermits. If a person is a hermit
they are anti-social. If a person is anti-social, an offender will be reverted back to
crime because there is no one to assist the offender in their emotional problems.
Itis also Mr. Goetz's opinion that implementing the Adam Walsh Act would not
be the right avenue for Nevada. Mr. Goetz referred to Henry Reid’s statement
that Nevada should be the leaders, and not be left behind. Mr. Goetz stated that
if Nevada wants to be a leader, then Nevada should invent ways for the sex
offender to get treatment and go back to a normal healthy life with a tier level
one; or no tier level at all, without a duty to warn. With the duty to warn, finding
employment is difficult. This is information Mr. Goetz would like the committee to
consider. Mr. Goetz is unclear as to what the committee is going to do. Mr.
Goetz stated that the public was giving more information to the committee than
the committee was giving to the public. Mr. Goetz ended his public comment by
asking the committee if anyone had read the policy paper provided by Laurie
Johnson.

Response by Keith Munro:

Mr. Munro stated that he had read “A Reasoned Approach, Reshaping Sex
Offender Policy to Prevent Child Sexual Abuse”, a 54 page policy paper written
by Alisa Klein.

Mr. Munro called for additional public comment, none was given. The meeting
was adjourned by Keith Munro at 2:50 pm.

Minutes respectfully submitted by Jan Riherd.
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Sex Offender Registration

Date: October 11, 2011

Meeting Location: Legislative Counsel Bureau

401 8. Carson Street
Carson City, Nevada 89701
Conference Room #2134

Video Teleconferenced: Legislative Counsel Bureau
555 E. Washington Avenue
Las Vegas, Nevada 89101
Conference Room # 4412

Committee Attendees:

Keith Munro, Brett Kandt, Assemblyman Richard Carrillo, Susan Roske, Donna
Coleman, Curtiss Kull, Scott Shick, Dane Clauson (on behalf of Katrina Rogers —
ACLU), Committee Legal Counsel Julie Towler, and Secretary Jan Riherd.

Members of the Public Who Signed In As Present:

Laurie Johnson, Dr. Jesse Anderson, Wesley Goetz, David Smith, Pat Saunders,
Denise Stall, Char Hoerth, Diane McCord, Patrick Davis, Edie Cartwright, Pat
Hines, and John Hines.

Call to Order and Public Comment:

The meeting was called to order by Keith Munro, Assistant Attorney General and
Committee Chair at 10:00 am. Mr. Munro called for public comment. The
following members of the public came forward and spoke:

No public comment from Las Vegas.

Public Comment in Carson City:

Laurie Johnson:

Ms. Johnson appeared before the committee regarding a document entitied
Reshaping Sex Offender Policy to Prevent Child Sexual Abuse. Ms. Johnson did
not have a copy of the document available at the meeting, but would to submit to
the committee at a later date. Ms. Johnson informed the committee that she has
previously submitted this document to the Legislative Commission and the Parole
Commission. Ms. Johnson requested an extension to fully present this Policy as
to enable the author of this document to make the presentation to the committee.
Ms. Johnson will provide the committee with scheduling information in an effort to
coordinate the author's appearance at a future meeting. Ms. Johnson expressed
her personal opinion regarding the excessive expense of compliance with the
Adam Walish Act. it is her understanding that four states, Arizona, California,




Colorado, and Texas have chosen not to comply because of cost issues. The
policy presented references Colorado and Texas as states that can be used as
examples in forming SOMB’s, which are Sex Offender Management Boards. Ms.
Johnson stated that her focus, whether compliance with the Adam Walsh Act is
met or not, is to zero in on the truly violent dangerous sex offenders using proper
assessment instruments. Ms. Johnson stated that we as a state are relying on
the behavioral model, which is solely based on the conviction crime, to determine
the risk levels of the sex offenders. Ms. Johnson feels that in reading this policy
the proven effectiveness of the state implementing Actuarial Risk Assessment
Instruments would benefit Nevada. These instruments allow the state to focus
on who are the dangerous sex offenders using evidence based policy.

Dr. Jessie Anderson, PhD:

Dr. Anderson introduced himself as a Doctor in clinical physiology specializing in
criminal behavior and sex offences. Dr. Anderson stated that his understanding
of the Adam Walsh Act in its meaning was initiated for a good purpose, but felt
that it got carried away. From a physiological point of view, he feels that the tier
three statuses create a danger to the community. itis Mr. Anderson’s opinion if
Nevada saturates the system with a large number of individuals with tier three
statuses, the community will become complacent to the tier three evaluations.
The tier three ranking should only be utilized on the small number of individuals
who are a high risk to the community. It is Mr. Anderson’s understanding the
actual rate of recidivism is very low. Mr. Anderson also addressed juvenile
behavior regarding sex offences. Juveniles can be easily rehabilitated, and
unless the juvenile behavior is repetitive, or there is some organic malfunction of
the brain that will continue the behavior, he feels it is detrimental to require adults
to register for something they did as a minor. Mr. Anderson feels that the method
the State currently uses to evaluate sex offender’s tier ranking is good. Mr.
Anderson also believes that implementing the Adam Walsh Act is and will be
extremely expensive. From a physiological point of view regarding juvenile
registration it is his opinion that the current system, while not perfect, works. Mr.
Anderson presented the committee, for their review, a publication entitled, The
Psychology Behind the Crime, authored by himself, Jesse W. Anderson, Psy.D.
(See, Attachment A.)

Patrick Davis:

Mr. Davis introduced himself as a member of Nevadans for Civil Liberties, a new
organization that is attempting to bring forward statistics and studies regarding
sex offenders. Specifically Mr. Davis addressed recidivism statistics; because it
is his understanding that the registration and notification laws are based on the
assumption that there is a high rate of recidivism among sex offenders. Mr.
Davis presented results from studies done by several states and organizations.
A 2003 Department of Justice study found that the rate of recidivism for a new
sex crime was 3.5% within three years of being placed on supervision. This
study has been followed up by more recent studies by the Department of Justice
which confirm this recidivism fact. In Maryland in a study from July, 2008 to



December, 2009 involving over 2,300 offenders under lifetime supervision, the
recidivism rate was one third of one percent. In Colorado, in a study conducted
in 2009, less than one percent of offenders actively supervised under lifetime
supervision committed a new sex offense. In Arizona, in a study conducted from
May, 1993 to August, 2000 the rate of recidivism for offenders under active
lifetime supervision was one point eight percent. In a report by lllinois Voices for
Freedom, the rate of recidivism for sex offenders is the second lowest rate in the
country in relation to new offenses of any kind. In a California study released in
July, 2011, very few sex offenders are deemed to be violent predators. In this
study of over 31,000 offenders only one third of one percent was deemed to be a
sexually violent offender. Mr. Davis requests the committee to review the
statistics being generated as they look to changing the law. The Nevadans for
Civil Liberties organization will continue to supply the Legislature and other
related state agencies with updated statistics. Mr. Davis provided the committee
with a packet of statistical information. (See, Attachment B.)

Pat Hines:
Ms. Hines requested to be on all advanced Agenda mailings. She stated that it

was difficult to locate the meeting on the internet. She has contacted the LCB
building staff and they have indicated to Ms. Hines that if contacted they will add
the meeting to their calendar.

Ms. Hines would like to procure copies of the article Reshaping Sex Offender
Policy to Prevent Child Sexual Abuse and present them to the committee. Ms.
Hines estimates that approximately fifty percent of this article refers to adult sex
offenders. Ms. Hines presented information from an article by the Justice Policy
Institute regarding getting the Adam Walsh Act started and the software needed,
which included a cost estimate of over four million dollars. Ms. Hines questioned
whether Nevada wanted to expend that amount of money. Ms. Hines requests
that we be truthful, honest, and respectful of each other and share information.
She feels that the tier levels are unrealistic and that all people are, including sex
offenders, different. They all have different personalities and attitudes and
should not be treated the same. Ms. Hines stated that Nevada has the ability to
go back to offenses starting in 1956. She hopes that the committee will give
considerable attention to adult sex offender tier levels and also keep the juveniles
off the registration. In reviewing past meeting minutes Ms. Hines was
disappointed that the physic panel situation in Nevada was not referenced. She
also requested that Nevada come up with statistics regarding successes,
accomplishments, failures, and cost evaluations regarding this issue.

Wesley Goetz:

Mr. Goetz read from the California Penal Code regarding State Authorized Risk
Assessment Tools for sex offenders and their requirements for reliable, objective,
and well established protocols on recidivism, scientific validation and cross
validations. Mr. Goetz's opinion is that Nevada's tier levels should be
scientifically validated and cross validated. He believes that Nevada's Sex
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Offender Assessment Scale was not scientifically validated. Mr. Goetz requests
that a study be done to scientifically validate the Sex Offender Assessment Scale
that is used in determining offender’s tier levels. Mr. Goetz believes that a factor
in determining/evaluating the offender’s tier level should include the time the
offender spent in prison and the treatment received while incarcerated. Mr.
Goetz believes that all members of the physic panel should be professional
physiologists licensed by the state. Mr. Goetz referenced NRS 179D.132
regarding Attorney General appointment to this committee of a mental health
professional. Mr. Goetz requests that the party appointed by the Attorney
General be a professional that is licensed by the state that has experience in
treating sex offenders. Mr. Goetz suggested a person by the name of Mr. Earl
Nielson that is licensed in Nevada and has experience in the treatment of sex
offenders, and is interested in being a member of this committee if appointed.
Mr. Goetz also requests that the treatment provided in prison to sex offenders be
effective in lowering tier levels.

No further public comment was offered. Public Comment was closed at 10:34
am.

Keith Munro took agenda item number six out of order.

Agenda ltem # 6:

David Smith, Nevada Board of Parole Commissioners, presentation on AB
18 to the 2011 Legislative Session Reinstitution of Parole Provisions of SB
471.

Mr. Smith provided information and details on AB 18 submitted during the 2011
Legislative Session. Mr. Smith read the attached prepared remarks to the
committee. (See, Attachment C).

Agenda ltem #3:

Review and approval of the November 17, 2010 meeting minutes.

The minutes of the November 17, 2010 meeting were reviewed; Keith Munro
called for any suggested additions or corrections, none voiced. Brett Kandt
made a motion to approve the minutes, Scott Shick seconded the motion: all
committee members present were in favor of the motion. The motion was carried
and the minutes of the November 17, 2010 meeting were approved. (See,
Attachment D).

Agenda ltem #4.

Presentation by Julie B. Towler, Deputy Attorney General, on AB 85 entitled
“Update on Sex Offender Registration Law”.

Julie Towler provided a power point presentation entitled “Update on Sex
Offender Registration Law”. Ms. Towler provided a written copy of the
presentation to the committee. (See, Attachment E). Ms. Towler presented
information on the following topics.




New Legisiation:

Assembly Bill 57 was sponsored by the Attorney General's Office, passed in the
last Legislative Session, and went into effect on May 18, 2011, Transient sex
offenders must now report their location, and every additionally report every thirty
days if their location changes. Visiting sex offenders must initially report their
stay location of thirty days or less, and report again if staying longer than thirty
days.

Nevada's Compliance with SORNA:

On May 10, 2011, a letter received by Governer Sandoval from the SMART office
specified that Nevada has substantial implemented SORNA. Prior to this letter
Nevada had been deemed substantially compliant but for the injunction in ACLU
v. Masto et. al. Additionally, the 9" Circuit has scheduled oral arguments in
ACLU v. Masto on December 7, 2011.

Ohio Supreme Court Case:

In Ohio v. Williams the Court found the imposition of SB 10 on sex offenders who
committed an offense prior to the enactment of SB 10 violates Section 28, Article
Il of the Ohio Constitution, which is Ohio’s prohibition against retroactive laws.
SB 10 is Ohio’'s SORNA equivalent to Nevada's AB579. SB 10 went into effect
on January 1, 2008. The appellant in this matter was indicted under Ohio state
law in November, 2007. The appellant was sentenced according to SB10 and
argued that he should be sentenced under older sex offender laws that were in
effect when he committed the offense. On appeal it was argued that SB10 can
not constitutionally be applied to a defendant whose offense occurred prior to
July 1, 2007. The Appeliate Court affirmed the decision of the Sentencing Court.
Past Ohio Supreme Court decisions held that the chapter concerning sex
offender laws was in fact remedial. In reviewing SB 10, and the changes to that
chapter as codified in Ohio law, the Ohio Supreme Court held that the chapter
containing sex offender registration laws were in fact punitive.

Two U.S. Supreme Court Cases:

US v. Juvenile Male, was decided in June, 2011. The Supreme Court found that
the 9" Circuit had no authority to determine that SORNA violates the ex post
facto clause when applied to juveniles adjudicated delinquent prior the enactment
of SORNA. The respondent is this case was the defendant in the criminal action
who admitted to sexually abusing a younger child on an Indian reservation. and
was charged under the Federal Juvenile Delinquency Act. The defendant was
sentenced to two years of juvenile detention, followed by juvenile suspension
until his twenty first birthday. The defendant was to spend the first six months of
post confinement supervision in a pre-release center. While in juvenile detention
SORNA was enacted. In July, 2007 the trial court determined that the defendant
failed to comply with the requirements of the pre-release program. The court
revoked the juvenile suspension, imposed an additional six month term of
detention, and ordered that the detention be followed by supervision until the
defendant’s twenty first birthday. The court also imposed a special condition of




supervision that required the defendant to register and keep current as a sex
offender. The defendant appealed the special condition of registration to the 9"
Circuit, and in May, 2008, while the appeal was still pending, the defendant
turned twenty one and the juvenile suspension order requiring him to register as
a sex offender expired. The 9" Circuit ruling, which occurred over a year after
the defendant turned twenty one, stated that applying SORNA to juvenile
delinquents who committed their offenses before SORNA's passing violated the
ex post facto clause. The United States petitioned for a Writ of Certiorari to the
U.S. Supreme Court, while the Writ was pending the U.S. Supreme Court
entered a Per Curium Order certifying a preliminary question to the Montana Lav,
to the Montana Supreme Court. Ultimately the 9" Circuit ruling was vacated and
the case was remanded with instructions to dismiss the appeal to the 9" Circuit.

Ms. Towler reported that in the next term the U.S. Supreme Court will hear
arguments in Reynolds v. U.S. In this case the issue is whether the sex
offenders convicted before the enactment of SORNA has standing to challenge
the validity of the Attorney General's interim rule. In this case 42 U.S.C. §16913
specified the U.S. Attorney General has the authority to specify SORNA’s
applicability to sex offenders convicted before SORNA's enactment or SORNA's
implementation in a particular jurisdiction. The interim rule issued on February
28, 2007, specified that requirements of SORNA apply to all sex offenders,
including sex offenders convicted for the offense in which registration is required,
prior to the enactment of SORNA

Two 9" Circuit Cases:

U.S. v. George, which was decided in November, 2010, found that a state’s
failure to implement SORNA does not preclude a federal prosecution for failure to
register as a sex offender in the same state; and that Congress had the power
under its broad commerce clause authority to enact SORNA: and that SORNA's
registration requirements do not violate the ex post facto clause of the
Constitution. In this case the appellant was convicted of a federal sex crime on
an Indian reservation and served the sentence for the offense. He failed to
register as a sex offender in violation of SORNA: he was convicted to that
offense in 2008 pursuant to a conditional guilty plea. He appealed, arguing that
his conviction was invalid because Washington, which was the location of the
requirement to register, did not implement SORNA. Regarding the ex post facto
challenge, the court reasoned that the appellant was under a continuing
obligation to register. The SORNA violation was his failure to register as a sex
offender after he moved to Washington. The indictment charged the appellant
with failure on or about September 27, 2007 which occurred after the statute had
been enacted.

The decision in U S v Valverde was issued approximately one month after the
decision in U.S. v George The courtin U.S. v Valverde found that SORNA
became effective retroactively to sex offenders convicted before the statutes
enactment on August 1, 2008, which was thirty days following the publication of



the final SMART guidelines along with the Attorney General’'s response to
comments pursuant to the Administrative Procedures Act (APA). In this
particular case in 2002, the defendant pled guilty to numerous counts of sex
crimes pursuant to California law. He was sentenced to twelve years in prison.
Prior to his release he signed a form notifying him that under California Law he
was required to register as a sex offender within five days of being released from
prison, and if he moved to another state he was required to register with that
state within ten days. The defendant was released in 2008 with instructions to
report to a parole officer the next day. He failed to report and was apprehended
in Missouri living with a family member, he never registered in California or
Missouri. In April, 2008 the defendant was indicted for traveling interstate and
foreign commerce and knowingly failed to register as a sex offender. In
February, 2009 the district court dismissed the indictment on the basis that
relevant SORNA provisions are not valid exercises of congressional authority to
regulate interstate commerce. The district court did not rule on the defendant’s
retroactivity argument. This g'" Circuit decision referred to U.S. v. George on the
commerce clause claim. As previously discussed in Reynolds v. U.S the Court
discussed at length the interim rule making SORNA applicable to all sex
offenders that was issued by the U.S. Attorney General on February 28, 2007.
Ms. Towler gave some background information on the Administrative Procedure
Act (APA). The APA allows an agency to promulgate valid regulations without
complying with procedural requirements of notice, comment period, and notice of
final rule with comments published. The exception is allowable for when good
cause finds and incorporates the finding and a brief statement of reasons
therefore in the rules issued. That notice and public procedure thereon are
impracticable, unnecessary, or contrary to public interests. Ms. Towler informed
the committee that the U.S. Attorney General relied on this exception when the
interim rule was made. The U.S. Attorney General stated that notice and
comment was contrary to the public interest. The 9™ Circuit found that in this
case, the statement with the interim rule provided no rational justification for why
complying with the normal requirements of the APA would have resulted in a
sufficient risk of harm to justify the issuance of the interim rule on an emergency
basis, and the 9" Circuit determined this to be clear error. In this case, the 9"
Circuit decision is in a minority of decisions with the 6" Circuit. The 4" Circuit,
the 7™ Circuit, and the 11" Circuit have all ruled that the interim regulations were
in fact valid.

The last case Ms. Towler presented was in the U.S. District Court of Nevada. A
decision was issued in 2009 in U.S. v. Benevento finding that Nevada's failure to
enact a SORNA compliant registration system prior to the time of the Defendant’s
arrest does not preclude his prosecution for failure to register under SORNA.
The Court further found that registration requirements of SORNA are not
unconstitutional on the grounds challenged by the defendant, which were, due
process, commerce clause, ex post facto clause, non delegation doctrine, the
APA, the 10" amendment, and the right to travel. In this case, the defendant
was convicted of a sex offense in California in 2003, released from prison on



parcle in February, 2005, and registered as a sex offender in California. The
Defendant signed a form notifying him of a lifelong obligation to know and
understand the changes in the law regarding registration. After initial California
registration, the defendant absconded supervision and was a fugitive between
April, 2005 and his arrest in April, 2007. His indictment came later in 2007 with
federal sex crimes of transportation of a minor for prostitution and failure to
register as a sex offender. The defendant brought a Motion to Dismiss the
charge of failure to register and challenged SORNA.

Questions by Keith Munro!

Munro:

Mr. Munro requested possible, not definitive, outcomes or answers. Mr. Munro
confirmed with Ms. Towler that the U.S. Attorney General's interim rule is that
SORNA is retroactive to offenses committed prior. Therefore, that it is a rule that
Congress gave the authority to issue.

Response by Towler:
Ms. Towler confirmed pursuant to 42 U.S.C. §16913.

Munro:

In reference to Reynolds v. U.S. as to the standing to challenge the validity of the
U.S. Attorney General's interim rule, Mr. Munro questioned/stated that if these
people have standing then they could get to the issue of whether or not Adam
Walsh is retroactive to offenses committed prior.

Response by Towler:
Ms. Towler confirmed that possibility.

Munro:

Mr. Munro stated that if they got to that issue and found that it could not apply
retroactively, then Nevada would have to have a two tier system; one tier for
people prior to Nevada's enactment, and one tier for those subsequent to the
enactment.

Response by Towler:
Ms. Towler confirmed that this would be correct.

Munro:
Mr. Munro questioned if this was the only issue as to standing before the U.S.
Supreme Court, or are they getting into the applicability of the rule.

Response by Towler:
Ms. Towler stated that to her knowledge the Reynolds case is the only one to be
heard next term, and that was the sole issue.




Munro:

in reference to U.S. v. Juvenile Male, Mr. Munro stated that Ms. Towler
previously stated that this case became moot. For the audience, Mr. Munro
explained that there is no longer a pending controversy between the government
and the individual because the Juvenile turned eighteen and was no longer
subject to the juvenile rules governing sex offenders.

Response by Ms. Towler:
Ms. Towler confirmed this statement.

Munro:
With regard to the Circuit Courts, Mr. Munro questioned how many had ruled on

Adam Walsh.

Response by Towler:

Ms. Towler believed that to her knowledge only five Circuit Courts have ruled on
the interim rule issue. Ms. Towler will report back to the committee how many
Circuit Courts have dealt with any issue regarding the Adam Walsh Act.

Munro:

Mr. Munro stated that to his memory the states in the 9" Circuit were Nevada,
California, Oregon, Washington, Arizona, Hawaii, and Alaska. He questioned if
Nevada is the only state that has passed a comprehensive Adam Walsh.

Response by Towler:
Ms. Towler was not sure, but will investigate and report back to the committee.

Munro:
Mr. Munro questioned if the 9" Circuit case ACLU v. Masto et. al. that is being

heard in December is an initial case for the west.

Response by Towler:
Ms. Towler stated that this was correct as to the state provisions that have been

enacted.

Munro:

In reference to U.S. v. Benevento, Mr. Munro questioned that pursuant to the
statement “Nevada’'s failure to enact a SORNA compliant registration system
prior to the time of Defendant’s arrest. . " if this was a federal case.

Response by Towler:

Ms. Towler confirmed that in U S. v. Benevento the crimes were federal.
Therefore, the rulings were based off the federal version of SORNA. However,
based on that issue Ms. Towler believed that the Court was referring to the State
provisions of SORNA,




Question by Susan Roske:
Ms. Roske asked it Benevento was a U.S. District Court case, or a 9" Circuit

Case.

Response by Towler:
Benevento was a Nevada U.S. District Court case.

Agenda ltem #5:

Presentation by Scott Shick on AB326. Proposed Changes Governing
Juvenile Sex Offenders.

Scott Shick, representing the Nevada Association of Juvenile Justice
Administrators and their consultant Susan Roske of the Las Vegas Public
Defender's Office, presented their tabled bill draft AB326. (See, Attachment F).

Mr. Shick stated that an overview regarding the bill draft's proposal was to
reinstate provisions that were repealed by AB579, the initial enactment of the
Adam Walsh Act in Nevada. This bill draft would allow for a separate community
notification scheme for juveniles which would not include public website
registration. Mr. Shick stated that Nevada is operating under old statutes until
the resolution of the matters currently before the 9 Circuit. The Juvenile Justice
Administrators still feel that there is wisdom and merit in pushing forward with this
bill in the next legistative session.

Ms. Roske explained the purpose of this bill draft was to repeal AB579 from the
2007 legislative session. Ms. Roske stated that the individuals working in the
community with the juveniles felt that AB579 was harmful to the juveniles and not
helpful to the community. Ms. Roske agreed with the previous presenter, Dr.
Jesse Anderson, that juvenile registration opens the door for the juveniles to be
classified as Tier Two and Tier Three offenders when they are actually at a low
risk to re-offend, and saturates the system allowing the dangerous, high risk
offenders to go under the radar. Ms. Roske stated that the registration was
harmful to juveniles, exposing them to vigilante reaction to people on the sex
offender website, causing the juveniles to be ostracized, to drop out of school,
and ruin the juvenile's lives. Juveniles have a high rate of being rehabilitated and
a low risk of recidivism. The purpose of this legislation was to formally re-in act
those provisions of the NRS that were repealed by AB579 that apply to juvenile
sex offenders. With the federal injunction, and with Judge Voy's ruling which is
on appeal, the repealed provisions are in effect at this time. The individuals who
work with the juveniles feel that the old laws work. They currently use an
individual assessment to determine tier level, there is a separate way to apply
community notification laws to high risk juveniles, and there is an ability to
remove the children from community notification if they are determined to be
rehabilitated. There is also currently a provision that if a juvenile is determined to
be a high risk to re-offend that at the age of twenty one the Juvenile Court can
deem them to be an adult sex offender for the purposes of registration and



community notification. These provisions protect not only the public, but the
juvenile also. The tier level determination under Adam Walsh by offense instead
of individual assessment of risk does not work for juveniles. AB326 re-in acts the
repealed provisions and adds some narrowly drafted provisions to come into
compliance with Adam Walsh. Ms. Roske stated that the juvenile provisions
included in AB579 we very broad and went beyond what was required by Adam
Walsh. The provisions in AB326 called violent or repetitive sex offender is
narrowly drafted to include those juveniles that commit either a violent sexual
assault or have committed a subsequent sexual assault after being adjudicated
on a specified list of offenses. AB326 was drafted by a committee that included
prosecutors, ACLU, public defenders, and individuals that work with juvenile sex
offenders. The committee felt very strongly that this should not be retroactive.
Additionally, that the statute require notice be given the juvenile that the State
would be seeking to adjudicate under this statute, and that after three years the
juvenile court would have the authority to remove the juvenile from the
requirement to register after proving to the court the juvenile had been
rehabilitated.

Question by Brett Kandt:
For clarification, Mr. Kandt questioned if the proposal that she just detailed, was

included in AB326.

Response by Susan Roske:
Ms. Roske deferred the question to Scott Shick.

Response by Scott Shick:
Mr. Shick confirmed that proposal was included in AB326, which was tabled in

the last legislative session.

Questions by Keith Munro:

Mr. Munro asked who introduced AB326, if it was assigned to a committee, and
with regard to the statement that bill was tabled, Mr. Munro asked if it had a
hearing, or was it not heard.

Response by Scott Shick:
Mr. Shick stated the Assemblyman Hambrick from Las Vegas introduced the bill,
that it was not assigned to a committee, and the bill did not have a hearing.

Question by Susan Roske to Mr. Shick:
Ms. Roske asked for background information on why the bill was tabled.

Response by Scott Shick:
Mr. Shick stated that it was not prioritized and with the pending hearings they had
some time to continue discussion, work on the bill and push it forward in the next

legislative session.




Statement/Question by Keith Munro:

Mr. Munro stated that we should not speculate on Mr. Hambrick’s reasons. He is
the elected representative, and it is his decision. Mr. Munro also asked what
effect would that bill have had on our certification from the Department of Justice
regarding SORNA compliance.

Response by Scott Shick:
Mr. Shick responded that he does not know.

Statement/Question by Keith Munro:

Mr. Munro stated that a stage has been reached with Nevada law that first
Nevada was compliant except for the injunction, and now the Department of
Justice has come forward and said Nevada is compliant regardless of the
injunction. Mr. Munro added that now that Nevada is compliant and just waiting
for the 9" Circuit to rule, Nevada has reached a benchmark, and he thinks this
bill is raising the issue of whether there is any "wiggle room” within that
compliance standard.

Response by Scott Shick:

Mr. Shick responded that he believed that was correct, and hoped that a dialogue
can be continued around AB326. Mr. Shick stated that the Juvenile Justice
Administrators continues to support the provisions laid out in AB326; and if the
9" circuit case is overturned and Nevada is left with AG579 feels that they would
be remiss in not pursuing this bill draft.

Question by Keith Munro:

Mr. Munro questioned both Mr. Shick and Ms. Roske, now that Nevada has a
benchmark of compliance, questioned their opinion regarding the ethics in
penning a letter to the Department of Justice stating that Nevada does not want
to interfere with their compliance, would like to put forth some changes to the
next legislature, would this effect Nevada's compliance status.

Response by Scott Shick:

Mr. Shick stated that he believed this was a great suggestion. Mr. Shick also
stated that the Juvenile Justice Administrators have always supported the Adam
Walsh Act; it was only the juvenile portions with which they had exception. They
do not wish to interfere with the remainder of the Adam Walsh Act.

Response by Susan Roske:

Ms. Roske agreed with Mr. Shick. She also stated that there have been some
changes made by SORNA regarding how SORNA applies to juveniles. She
stated that she believed there was a ruling from the SMART office last year that
states are not required to put juveniles on their website. Since then there may
have been additional changes as they apply to juveniles. She would like to




suggest considering a redraft to allow the juvenile judge the discretion whether or
not to require a juvenile to be on the website.

Question by Keith Munro:
Mr. Munro asked Ms. Roske how that ruling would have affected AB326 and
whether portions would have been unnecessary.

Response by Susan Roske:

Ms. Roske stated that she feels the SMART office would require the state to
have a means of requiring certain juvenile sex offenders to register in the adult
system, but given the discretion regarding whether juveniles should be subject to
the public website registry.

Statement by Keith Munro:
Mr. Munro stated for confirmation that AB579 made it compulsory for juveniles to

be on the public website.

Response by Susan Roske:
Ms. Roske responded that statement was correct.

Statement by Keith Munro:

Mr. Munro stated that it is his understanding that prior to the 2007 Legislative
session the federal government said juveniles had to register and be on the
public website. Nevada passed the law, AB579, stating juveniles had to register
and be on the public website. Nevada was subsequently enjoined, and during
the pendency of that injunction, the federal government came forward and stated
that some juveniles do not have to be on the website.

Response by Susan Roske:
Ms. Roske stated tha it is her understanding that the States can have the
discretion of whether or not to put juveniles on the website.

Question by Keith Munro:

Mr. Munro asked if the 9™ Circuit case that is going to be argued in December
upholds AB579, then the issue of whether Nevada wants to require all juveniles
to be on the website would be ripe for consideration by this committee.

Response by Susan Roske:
Ms. Roske agreed.

Question by Keith Munro:
Mr. Munro questioned if Mr Shick and Ms. Roske if they would agree to
collaborate on penning a letter to the Department of Justice.

Response by Scott Shick and Susan Roske:




Both Mr. Shick and Ms. Roske agreed to draft a letter to the Department of
Justice for review.

Statement by Scott Shick:

Mr. Shick wanted to clarify that even with regard to juveniles; there is a law
enforcement working knowledge of the residence, schools, and location
parameters of all juvenile sex offenders undergoing treatment is in our regional
system.

Question by Brett Kandt:

Mr. Kandt asked that we have an item for possible action on the agenda for the
next meeting regarding the request of an Advisory Opinion from the SMART
office specifically on the issue that Nevada be permitted under current federal
law to enact provisions such as those set forth in AB326 or in the proposal that
was just detailed regarding juveniles.

Response by Keith Munro:
Mr. Munro agreed to place this on the next meeting agenda.

Statement by Scott Shick:
Mr. Shick added an additional fact that the Juvenile Justice Administrators did
consult with sex offender psychological experts when AB326 was drafted.

Question by Donna Coleman:

Ms. Colman asked that since Nevada is currently is in compliance and Nevada is
currently operating prior to AB579, what part of AB326 would be different from
the current procedure.

Discussion by Susan Roske, Keith Munro and Donna Coleman:

Brief discussion was held regarding the differences between current procedure
and the bill draft, and the issue of compliance. Mr. Munro clarified Nevada's
compliance. Mr. Munro stated that AB579 law is deemed to be compliant. Mr.
Munro went on to state that the AB579 laws are not in effect because Nevada
has had one branch of the federal government state we needed to pass these
laws, Nevada passed them, and a second branch of the confirm that AB579 was
compliant. Then a third branch (judicial) of the federal government say “no”,
disregard what the other two branches said, you are unconstitutional with regard
to the US Constitution. Pending what happens in 9" Circuit Nevada will find out
what is accurate.

Agenda ltem #7.
Public Comment:
Keith Munro opened the meeting up to Public Comment.

Public Commentin Las Vegas:
Florence Jones:




Ms. Jones stated that her comments are with regard to sex offender paroles. Ms.
Jones has had two sex offenders paroled directly to her home, the last being a
year ago, so there may have been a correction to this situation. They were both
released with a cursory meeting and not an actual meeting with their parole
officer and without any specific curfew or rules. They did not find out until almost
two weeks later that they had a seven pm curfew. Ms. Jones suggests that until
the parolee can meet with their parole officer and received specific rules that they
are released with a general curfew and rule base. She assumes that thisis a
P&P issues, but felt this committee may be of assistance.

Public Comment in Carson City:

Patrick Davis:

Mr. Davis stated that Julie Towler did not refer to Smith v. Doe in Alaska. Mr.
Davis feels that this committee needs to be concerned that Adam Walish is a new
enactment and because of the scope and issues that law is going to be
challenged many times. If this committee is only concerned with bringing
Nevada into compliance with Adam Walsh, that is one thing. However, if the
State is concerned with making the registration and notification laws harsher in
relation to ex post facto purposes, Nevada is going to have to be concerned with
how punitive these laws are made and the affirmative restraints and disabilities
this places on them. Mr. Davis is aware of a number of people and organizations
looking to challenge the registration laws because of the affirmative restraints
and disabilities it places on an offender and the myriad of issues involved in
registering. There is not a comprehensive registration scheme; there are a
number of registrations for example drivers’ license registration, yearly
registrations etc, all of these registration issues effectively enforce felony
penalties for not registering properly. Mr. Davis stated that Nevada should ook
at making registration more coherent and consider tying all these laws together,
and giving and implementing an interconnected system that gives offender a
single registration requirement. Mr. Davis informed the committee that they will
need to be more aware of current and new litigation nationwide regarding the
seriousness of Adam Walsh and its restraints. Mr. Davis continued and stated
that any attempt to make the requirements too harsh will make it a punitive
scheme which could be overturned.

Mr. Munro called for additional public comment, none was given.
The meeting was adjourned by Keith Munro at 11:32 am.

Minutes respectfully submitted by Jan Riherd.
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Attachment B is a CD of
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December 7, 2011

9" Circuit Oral Argument
in ACLU v. Masto.

This audio recording can also be
found online at:

http:.//iwww.ca9. uscourts.gov/medial/view subpage.php?pk id=0000008460
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December 9, 2011

Via U.S. Mail

Linda Baldwin, Director

SMART Office - S,

U.S. Department of Justice 9
810 7™M St, NW. S8 e
Washington, D.C. 20531 Alf b,

a' y
“ s

Dear Ms. Baldwin:

On May 10, 2011, on behalf of tl)e ﬁgﬂ Office of lh? Upited States Department
of Justice, you sent a letter to the Hono b Sandova fthe Governor of the State

of Nevada, specifying that the SMART Ofl‘ice Nevada to have substantially
implemented SORNA. g, \/ D 4
This substaptial ' eme tatlon was sed upon the passage of Assembly Bill
579 during the : ; 8yadz | egislative Se Assembly Bill 579 had previously
PREN 3 . Z

been en;olned f feaeral litigation in ACLU of Nevada, v.

ode gl injunction, the Nevada Legislature has formed an
3 ncermng Sex Offender Reglstration In prepanng

is not aware if :;_ g is ¢
requirements and Stillmaintain its certification as substantially compliant with the
SORNA requiremen|s.

This letter results from a particular decision made by the Department of Justice.
In January 2011, the Department of Justice issued its Supplemental Guidelines for Sex
Offender Registration and Notification, located at 76 Fed. Reg. 1630- 1640 (Jan. 11,
2011). These new guidelines set requirements that are different from what had been
previously required by the Department of Justice.

Telephone 775-687-0300 « Fax 775-687-0322 « www.ag.statenv.us « E-mail aginfo@ag.state.nv.us




L.inda Baldwin, Director
December 9, 2011
Page 2

The Supplemental Guidelines state, “While the SORNA Guidelines endeavored
to facilitate jurisdictions’ compliance with this (public notification) aspect of
SORNA.. resistance by some jurisdictions to public disclosure of information about sex
offenders in this class has continued to be one of the largest impediments to SORNA
implementation. Hence, the Attorney General is exercising his authority under 42
U.S.C. 16918(c)(4) to create additional discretionary exemptions from public Web site
disclosure to allow jurisdictions to exempt from public Web sne disclosure information
concerning sex offenders required to register on the basis of juvenile delinquency
adjudications.

ra ’ -
:,' L,

This change creates a new discretionary, not andatory, @

Web site disclosure. It does not limit the discreupn of jurisdictions to lng
concerning sex offenders required to regzs "on the basis of juvenile, delinquency
adjudications on their public Web sites if t _wish. ‘The change regarding public
Web site disclosure does not authorize treating se o e 'rs;equwed to régister on the
basis of juvenile delinquency adjudications differer ‘ 'from sex offenders with aduit
convictions in other respects.” .
. Y

st fourteen (14‘)’ years of age and who

ain _sexual offenses to register as
"'I'IE f on Nevada's Community

This study g _' Sition to accept or reject the premises as
stated in the Suppleménta i e. However, in preparing for the next

A.B. 579 requires juveniles who'
have been adjudicated delinquent for co)
sex offenders, and these juveniles’ né
Notification Website. 4

Legislative Session beg nailng' 7 2043,:the committee would like some guidance as to
how the Nevada Li € t'Assembly Bill 579 if the Legislature wishes to
do so apd still be in SORNA

edt the fact that juveniles who are at least fourteen (14) years of
age and wh @djudicated delinquent for committing certain sex offenses
would not have 10 be listed On Nevada's community notification website.

Although the Supplemental Guidelines seem to imply this may be done at the
discretion of the State, the committee wishes to be sure the process by which we reflect
this in our law meets with your approval and will not endanger our compliance with
SORNA. Your guidance detailing a specific process to achieve this would help us to
remain in compliance with SORNA.



Linda Baldwin, Director
December 9, 2011
Page 3

Thank you for your assistance in this matter. The Committee appreciates any
guidance that the SMART Office can provide us on this issue.

KGM;jmr:mas
CC: Lori McPherson, SMART Office Senior Policy Advisor
Patrick Conmay, Division Administrator, Records and Tex
Criminal History Repository 4

ogy, Nevada



Office of the Public Defender
Juvenile Division

601 North Pecos Road South Building - Las Vegas, Nevada 89101-2417

(702) 455-5475 - Fax (702) 455-6836
Philip J. Koha. Public Defender - Daren B Richards, Assistant Public Defender
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November 2, 2011

Lo McPherson

Senior Policy Advisor

SMART Office

U.S. Department of Justice/OJP

Sent via email: lori.mcpherson{@usdoj.gov

Dear Ms. McPherson:

[ am a member of the Nevada State Bar Advisory Commiittee to Study Laws Concerning Sex
Offender Registration. As you may be aware, in 2007 the Nevada Legislature passed Assembly
Bill 579 in order to becomne compliant with SORNA. The changes in AB 579 which include
adjudications of delinquency were found to be unconstitutional by our local juvenile court.
Later, the bill as a whole was found to be unconstitutional by the federal district court. Both

rulings are still pending appeal.

Many advocates for children in the State of Nevada (including myself) believe that the
provisions in AB 579 regarding adjudications of delinquency are harmful to children and
unnecessary to ensure public safety. Further, these provisions are much broader than the limited
requirements of the Adam Walsh Act regarding juvenile delinquency adjudications. | am
advocating that our state legislature reenact the laws which were repealed by AB 579 and return
our state law to the system used prior to AB 579 (and still in effect now as AB 579 was found to
be unconstitutional). Advocates in our community drafted a narrower proposed statute to
attempt to be compliant with SORNA. | am enclosing the proposed statutes with a question to
you-if the state legislature were to enact this proposed legislation, would it take the State of
Nevada out of compliance with SORNA?

The prior system which was repealed by AB 579 provides that a child adjudicated delinquent for
the offenses of sexual assault, battery with intent to commit sexual assault, use of a minor in or
promoting a minor in pornography, or lewdness with a minor are subject to community
notification as a juvenile-separate from the adult notification system (there 1s no lower age
limitation). They are obligated to notify their probation officer if they move or change schools
and the probation department must notify law enforcement. They are not on a registry and not
on the website. The level of community notification 1s based upon an individualized assessment
of nsk. The juvenile court has the power to relieve them of community notification upon finding
the child has been rehabilitated. 1f the court has not relieved the child of community notification.
upon his or her 2 1™ birthday the juvenile court must conduct a hearing to determine whether the
child must register and be subjcct to community notification as an adult sex offender. The
cnclosed statutes would restore this system.
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The statute drafted to attempt to be compliant with SORNA is denominated as “Violent or
Repetitive Juvenile Sex Offender.” It provides that a child 14 years of age or older adjudicated
delinquent for the offense of sexual assault, battery with intent to commit sexual assault or an
attempt or conspiracy to commit these offenses which involves force or threat of serious
violence, substantial bodily harm, rendering a victim unconscious or has a prior adjudication of
delinquency for one of the enumerated offenses may be subject to registration and community
notification in the adult registry and website. The statute requires notice and a hearing on the
issue, thus it 1s not retroactive. Further, 1t allows the juvenile court to consider individualized
assessment of risk to determine whether to grant or deny a request to adjudicate under this
tatute. Additionally, a statute is proposed to give the juvenile court the power to relieve a child
of being subject to registration and community notification upon finding clear and convincing
evidence that the child has been rehabilitated to the satisfaction of the juvenile court,

R

Our committee would be interested in knowing if this action were to be undertaken by the state
legislature, would it take us out of comphance with SORNA.

Thank you very much for any assistance, input and or guidance you can provide us on these
1Ssues.

Sincerely,

Susan Deems Roske
Chief Deputy Public Defender

{2



NRS 62A.030 “Child” defined.

L. "Child” means:

(a} A person who 15 less than 18 years of age;

(b} A person who is less than 21 years of age and subject to the junsdiction of the
juvenile court for an unlawful act that was commilted before the person reached 18 years
of age; or

(c) A person who is otherwise subject to the jurisdiction of the juvenije court as a
Juvenile sex offender pursuant to the provisions of NRS 625,200 1o 62F <. mclusive

2. The term does not include:

{a) A person who 1s excluded from the jurisdiction of the juvenile court pursuant to
NRES 62B.330;

(b) A person who is transferred to the district court for criminal proceedings as an
adult pursuant to NRS 62B 335; or

(¢} A person who is certified for criminal proceedings as an adult pursuant to NRS
528.390 or 62B.400.

{Added 1o NRS by 2003, 1023; A 2007, 2773; 2609, 49)

NRS 62B.410 Termination and retention of jurisdiction. Except as otherwise

provided in NRS 62F.110 and 62F.220 to 62F <., inclusive, if a child is subject to the

jurisdiction of the juvenile court, the juvenile court:
. May terminate its jurisdiction concerning the child at any time, either on its own
volition or for good cause shown; or
2. May retain jurisdiction over the child until the child reaches 21 years of age.
{Added to NRS by 2003, 1030y

62F.200. “Sexual offense” defined
As used in NRS 62F 220 and 62F 260, unless the context otherwise requires, “sexual
offense” means an adjudication of delinquency means:
I. Sexual assault pursuant to NRS 200.366;
. Battery with mtent to commit sexual assault pursuant to NRS 200.400:
- An offensive involving pornography and a minor pursuant to NRS 200.710 or
200.720;
4. Lewdness with a child pursuant to NRS 201.230: or
3. An attempt to commit an offense listed in this section.

(WA ]

62F.210. Applicability of provisions

Except as otherwise provided in subsection 2 of NRS 62F.260, the provisions of
NRS 62F 200 to 62F 260, inclusive, do not apply to a child who is subject to registration
and community notification pursuant to NRS 179D010 to 179D 550, inclusive, before
reaching 21 years of age.

- {Deleted: .

{ Deteted: 627 270 onc 625 260
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62F.220. Additional duties of juvenile court with respect to juvenile sex offender;
jurisdiction of juvenile court not terminated until child no longer subject to
community notification

1. In addition to any other action authorized or required pursuant to the provisions of
this title, if a child is adjudicated delinquent for an unlawful act that would have been a
sexual offense if committed by an adult or is adjudicated delinquent for a sexually
motivated act, the juvenile court shall:

(a} Notify the Attorney General of the adjudication, so the Attorney General may
arrange for the assessment of the risk of recidivism of the child pursuant to the guidelines
and procedures for community notification;

(b} Place the child under the supervision of a probation officer or parole officer, as
appropriate, for a period of not less than 3 years;

(¢} Inform the child and the parent or guardian of the child that the child is subject to
community notification as a juvenile sex offender and may be subject community
| notification p pursuant (o NRS 179D.010 to 179D.550, inclusive, if the child is deemed an
adult sex offender pursuant to NRS 62F.250; and

(d) Order the child, and the parent or guardian of the child dunng the minority of the
child, while the child is subject to community notification as a juvenile sex offender, to
inform the probation officer or parole officer, as appropriate, assigned to the child of a
change of the address at which the child resides not later than 48hours after the change of
address.

2. The juvenile court may not terminate its jurisdiction concerning the child for the
purposes of carrying out the provisions of NRS 62F.200 to 62F.260, inclusive, until the
child 15 no longer subject to comum&y notification as a juvenile sex offender pursuant to
NRS 62F.200 10 62F.260, inclusive.

62F.230. Notification to local law enforcement agency

1. If a child has been adjudicated delinquent for a sexual offense or a sexually
motivated act, the probation officer or parole officer, as appropriate, assigned to the child
shall notify the local law enforcement agency in whose jurisdiction the child resides that
the child

(a) Has been adjudicated delinquent for a sexual offense or a sexually motivated act;
and

(b) Is subject to community notification as a juvenile sex offender.

2. 1f the probation officer or parole officer, as appropriate, assigned to the child is
informed by the child or the parent or guardian of the child that the child has changed the
address at which the child resides or if the probation officer or parole officer otherwise
becomes aware of such a change, the probation officer or parole officer shall notify:

{a) The local law enfc}rcemem agency in whose jurisdiction the child last resided that
the child has moved; and

(b) The local law enforcement agency in whose jurisdiction the child is now residing
that the child:

(1) Has been adjudicated delinquent for a sexual offense or a sexually motivated act;
and

{2) Is subject to community notification as a juvenile sex offender.

[

- 1 Deleted: es an sdult sex offender




62F.240. Power of juvenile court to relieve child of being subject to community
notification

I. If a child who has been adjudicated delinquent for a sexual offense or a sexually
motivated act has not previously been relieved of being subject to community notification
as a juvenile sex offender, the juvenile court may, at any appropriate lime, hold a hearing
to determine whether the child should be relieved of being subject to community
notification as a juvenile sex offender.

2. If the juvenile court determines at the hearing that the child has been rehabilitated to
the satisfaction of the juvenile court and that the child is not likely to pose a threat to the
safety of others, the juvenile court may relieve the child of being subject 1o community
notification as a juvenile sex offender.

62F.250. Hearing to determine whether to deem child adult sex offender;
termination of registration and community notification
Except as otherwise provided in NRS 62F 200 to 62F 260, inclusive:

1. If a child who has been adjudicated delinquent for a sexual offense or a sexually
motivated act is not relieved of being subject to community notification as a juvenile sex
offender before the child reaches 21 vears of age pursuant to NRS 62F 240, the juvenile
court shall hold a hearing when the child reaches 21 years of age to determine whether
the child should be deemed an aduit sex offender for the purposes of registration and

community notification pursuant to NRS 179D.010 to 179D 550, inclusive. 1 Deleted: 350
2. If the juvenile court determines at the hearmg that the child has been rehabilitated " 1 Deleted: 00

to the satisfaction of the juvenile court and that the child is not likely to pose a threat to
the safety of others, the juvenile court shall relieve the child of being subject to
registration and community notification.

3. If the juvenile court determines at the hearing that the child has not been
rehahilifated to the satisfaction of the juvenile court or that the child is likely to pose a
threat to the safety of others, the juvenile court shall deem the child o be an adult sex
offender for the purposes of registration and community notification pursuant to NRS

179D010 to 179D 550, inclusive. 1 Deleted: 150
4. In determining at the hearing whether the child has been rehabilitated to the ! Deleted: 300

satisfaction of the juvenile court and whether the child is not likely to pose a threat to the
safety of others, the juvenile court shall consider the following factors:

(a) The number, date, nature and gravity of the act or acts committed by the child,
including:

(1) Whether the act or acts were characterized by repetitive and compulsive behavior;
and

(2) Whether the act or acts involved the use of a weapon, violence or infliction of
serious bodily mjury.

(b) The extent to which the child has received counseling, therapy or treatment, and
the response of the child to any such counseling, therapy or treatment.

(¢} Whether psychological or psvchiatric profiles indicate a risk of recidivism.

{d} The behavior of the child while subject to the jurisdiction of the juvenile court,
including the behavior of the child during any peried of confinement.

Lol



(e} Whether the child has made any recent threats against a person or expressed any
intent to commit any crimes in the future,

() Any physical conditions that minimize the risk of recidivism, including physical
disability or illness.

(g} Any other factor that the Juvenile court finds relevant to the determination of
whether the child has been rehabilitated to the satisfaction of the Juvenile court and
whether the child is not likely to pose a threat to the safety of others.

5. If a child is deemed 1o be an adult sex offender pursuant to this section, the juvenile
court shall notify the Central Repository so the Central Repository may carry out the
provisions for registration of the child as an adult sex offender pursuant {o NRS
179D.450.

62F.260. Records not sealed during period of community notification; delinguent act
of child who has been deemed adulf sex offender deemed criminal for certain
purposes and records relating to such child nrust not be sealed

1. The records relating to a child must not be sealed pursuant to the provisions of NRS
62H.100 to 62H.170 inclusive, while the child is subject to community notification as a
Juvenile sex offender.

2. If a child is deemed to be an adult sex offender pursuant to NRS 62F 250,
adjudicated as a viclent or repetitive juvenile sex offender pursuant to NRS 62F < i

convicted of a sexual offense, as defined in NRS 179D,097, before reachi g 21 yearsof . { Deleted: 415

age or is otherwise subject to registration and community notification pursuant to NRS

179D010 10 179D,550, inclusive, before reaching 21 yearsofage: .- - | Deleted: 350
(a) The records relating to the child must not be sealed pursuant to the provisions of " Deleted: 500

NRS 62H.100 to 62H. ¢ 70, inclusive; and
(b) Each delinquent act committed by the child that would have been a sexual offense,

as defined in NRS 179D 097 if committed by an adult shall be deemed to be a criminal ~ {Deisted: 10
conviction for the purposes of'

(1) Registration and community notification pursuant to NRS 179D 010 to 179D.550, _. - { Deleted: 359
inclusive: and  {Deleted: 50

(2) The statewide registry established within the Central Repository pursuant to
chapter 179B of NRS.

NRS 62F .« (new statute on AG Guidelines)

. The Atiorney General shall establish guidelines and procedures for community
notification conceming juvenile sex offenders who are subiect © the provisions of NRS
62F.220 to 62F.260. inclusive

2. _Upon receivin notification from a probation officer or parole officer. as
appropriate. assigned to a juvenile sex offender. the local law enforcement agency
recerving the notification shall disclose information reeardine the juvenile sex offender to
the _aporopriate persons pursuant to the cuidelines and procedures established by the
Attomev General pursuant to this section.

3. __Each person who conducts an assessment of the risk of recidivism of a tuvenile
sex offender must be given access o all records of the juvenile sex offender that are




pegessary (o conduct the assessment, includine, but not lmited 6. records compiled
pursuant to this tite, and the fuvenile sex offender shall be deemed to have waived all
rights of confidentiality and all privileges relating to those records for the linited DUITIOSE
of the assessment,

MRS 62F < Violent or Repetitive Juvenile Sex Offender (new statute}

1. _The distict attorney mav request the juvenile court (o conduct & separate hearing
to determine whether a child is a violent or repetitive juvenile sex offender. but only if
the child is at least 14 vears of age at the time of the offense and the child is adiudicated

{aj Sexual assault pursuant to NRS 200,366

(b} Battery with intent 1o commit sexual assault pursuant to NRS 200,400, or

(¢} Ananemptor conspiracy to commit an offense listed in paravraph (a) or (bl

2. I the district attorney intends to make a request for a separate hearing pursuant (o
subsection 1. the district attorney must provide written notice to the child and the parent
or guardian of the child before the juvenile court accepts an admission of euill from the
child or before the child has been adiudicated delinquent. The writtent notice may be
provided in a document served upon the child or the atfornev of the child or mav be
provided by reference to the provisions of this section in the chareine document. 1f the
written notice is provided in a separate document. a copy of the written notice and proof
of service must be filed with the juvenile court. The written notice must:

(a) Inform the child that if the child is adjudicated delinquent for committing an
offense listed in subsection 1. a separate hearing mav be reguested to determine whether
the chuld is a viglent or repetitive juvenile sex offender: and

{b) Cite to this section as the authorify for the request.

3. If proper notice has been provided pursuant to subsection 2. the ventle court
must conduct a separate hearing w determine whether the child is a violent or repetitive
juvenile sex offender upon request of the district attorney. The juvenile court may
adjudicate a child as a violent or repetitive juvenile sex offender onlv if the prosecuting
atlomey proves 1o the juvenile court by clear and convincing evidence that the child
comitted an offense listed in subsection 1 and that;

(a) The offense commitied by the juvenile sex offender involved the use of force or
threat of serious violence against the victim

(b) The juvenile sex offender caused substantial bodily harm to the victim:

(¢) The offense conunitied by the juvenile sex offender mvolved renderine the victim
unconscious or administering a drug to the victim without the consent of the victim: or

{d} The juvenile sex offender, at the time of the offense. previously had been
adiudicated delinguent for committing any of the following:

(13 Sexual assault pursuant to NRS 200.366:

(23 Battery with fntent o commit sexual assault pursuant to NRS 200.400:

{3 An offense invelving the administration of a drue to another person with
the intent to enable or assist the commission of a felony pursuant 1o NRS 200 105 if the
felopy 1s an offense isted in subparagraphs (17 1o {143, inclusive:




(4) An offense involving the adminisuation of & controlle od substance o
anciher person with the intent to enable or assist the comnussion of a crime 0? v;‘a%em&
pursuant to NRS 200,408 if the crime of violence is {isted subparacraphs {11 to (141
mclusive:

{3y Abuse of a child pursuant 10 NRS 200.508 if the abu IS¢ iV
abuse or sexual exploiiation:

(6}
or 39@«2’\}
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103 Indecent or chseene exposure pursuant 1o NRS 201,220, 1f punishable as a

11} Lewdness with a child pursuant 1o NRS 201230
(123 Sexual penetration of a dead human bodv pursuant to NRS 201 450
(13} Luring a child or person with mental illness pursuant to NRS 201.360, if
punishable as a felony:

(14} Anattemptor a conspiracy (o commit any of the acis or offenses listed in
subparaeraphs (1) to {13}, inclusive:

{135} Anoffense that is determined to he sexually motivated pursuant to NRS
62F.010: or

(16} An offense commited m any other | wrisdiction that, if committed in this
State. would be an offense listed in this paragraph.

4. When it deems appropriate. the juvenile court mav consider evidence resardine
whether a juvenile sex offender poses 3 threat to the safety of others and the level of risk
of recidivism in determining whether o adiudicate the uvenile sex offender as a violent
or repetitive juvenile sex offender,

5. A child who has been adjudicated as a vielent or repetitive juvenile sex offender
iy subject o registration and community notification set § forth in NRS 179D 01010
179,550, mclusive, and the juvenile court shall notify the Central Repository so the
Central Repository may carry oul the provisions for registration of the child as a sex
offender pursuant fo NRS 179D .450.

6. Forthe purposes of NRS 62D.030. a separate hearine conducted pursuant to this

cion 18 part of the proceedings 1o which a child is entitied 1o be represented by an

7. A juvenile court that adiudécate\’ a child as a violent or repetitive juvenies sex
offender mav determine whether to exer mpt the juvenile sex offender from inclusion in
the community notification w é:: fthe juvenile cour x}ruvzdes such an exemption.
the juvenile court must noufy the D*?d clor of the Departinent of Public Safety who shall

ensure thatinformation concerning the juvenile sey offender 1s excluded from the

community notification website.
2 A chiié who has been gészsd cated as a violent or ren
remains subiect w the requirements for supervision set forth in ! kS fi‘ix?i*’ls ] ;zb}‘




9. The juvenile court may not terminate its jurisdiction over a child who has been
adjudicated as a violent or repetitive juvenile sex offender until the child is relieved of the
requirements for registration and community nofification as a iuvenile sex offender
pursuant to NRS 62F > (Power of juvenile court to relieve child of being subiect to
registration and community notification provisions of NRS 179D,

NRS 62F.>. Power of juvenile court fo relieve child of being subject to resistration
and community notification provisions of NRS 179D {new statufe}

1. A child who has been deemed an adult sex offender pursuant o NRS 62F 250 or
wheo has been adiudicated as a violent or repetitive juvenile sex offender pursuant o NRS
82F.< and who is required to comply with registration and community notification in the
manner set forth in NRS 179D.010 to 179D.550. inclusive. may petition the juvenile
court to be relieved of such reeistration and communifv notfication:

{a) Atany time after regisiering s a sex offender if the child has been decmed an
adult sex offender pursuant to NRS 82F.2350 or

(b} Notsooner than 3 vears after registering as a sex offender if the child was
adiudicated as a violent or repetitive juvenile sex offender pursuant 1o NRS 7F «
{Violent or Repetitive JSO).
2 A juvenile court shall not grant a petition pursuant 1o subsection | unless the

petitioner proves to the juvenile court by clear and convineing evidence that the petitioner
has been rehabilitated and is not likely to pose a thireat o the safety of others.

3. Indetermining whether to grant the petition. the iuvenile court shall consider the
following factors:

{a} The number. date. nature and pravitv of the act or acts conunitted by the
petitioner. including, without limitation:

{1} Whether the act or acts were characterized by repetitive and
compulsive behavior; and

(2) Whether the act or acts involved the use of a weaporn. viglence or
infliction of serious bodily injury.

{b) The extent to which the petitioner has received counsehing, therapv or
treatment. and the response of the petitioner o anv such counseling. therapy or freatment.

(g} Whether psvehological or psvehiatric profiles of the petitioner indicate a risk
of recidivism,

(d} The behavior of the petitioner while subject to the jurisdiction of the juvenile
court, including, without limitation, the behavior of the petitioner during any period of
confinement,

(e} Whether the petitioner has made anv recent threats against a person or
expressed any infent o comumit any crimes in the future,

(£} Any physical conditions of the petitioner that minimize the risk of recidivism.
nciuding, without imitation. physical disability or illness,

(g} Any other factor that the juvenile court finds relevant to the detenmmation of
whether the petitioner has been rehabilitated to the satisfaction of the luvenile court and
whether the petitioner is not likely o pose a threat 10 the safety of others.

o}



4. At the hearing held on g petition pursuant (o s <aa§i£én, i QUL INaY
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“Convicted” includes, but is not limited lo, an

NRS 179D.035 “Convicted” defined.
aa;ud! cation of delinquency by a court having jurisdiction over juveniles if:

. The pifender has been deemed an adult sex offender pursuant © NRS 62F 250 or
The offender hias been ad}m.m ted as a violent or repetitive juvenile sex offender
rsuant o NRS 62F < (Violent or Repetitive JSO statute
(Added 1o NRS by 1999, 1290; A 2001, 1311, 2795, 2003, 45, 11

3
122, 1389, 2007, 2763)

NRS 179D.0559 “Offender convicted of a crime against a child” and “offender”
deﬁned

“Offender convicied of a crime against a child” or “effender” means a person who,
after | u’yl 1956, is or has been:

{a) Convicted of a crime against a child that is listed in NRS 179D .0357; or

(b} Adjudicated delinquent by a couri having jurisdiction over juveniles of a crime
agamxt a child pursuant to NRS 62F < ¢ or Violent Juvenile Sex Oftender) if

e offender was 14 years of age or o!der at the time of the crime.

7. The term includes, without limitation, an offender who is a student or worker
hin this State but who is not otherwise deemed a resident offender pursuant to
subsecti on 2or3 of NRS 179D.460.

ded 1o NRS by 2007.2757)

{ xCi"’Uxi\

<
=
o
)

NRS 179D.0958 “Sex offender” defined.
“Sex offender” means a person who, after July 1, 1936, 15 or has been:
(a) Convicted of a sexual offense lsted in NRS 179D.097; or
(b) Adjudicated delinquent by a court having junsdiction over } exual
offense pursuant to NRS 62F < (Repetutive or Violent Juvenile Sex QOffender) if the
offender was 14 years of age or older at the time of the offen
7. The term includes, without limitation, a sex offender who 13 a student or worker
within this State but who is not otherwise deemed a resident offender pursuant fo
subsection 2 or 3 of NRS 179D .460.

)

i Dﬁie!ed provisions of

delinquency 18 |
cuat offense
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& time of the offense
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NRS 179D.450 Registration after conviction; duties and procedure; offender or sex
offender informed of duty to register; effect of failure to inform; duties and
procedure upon receipt of notification from another jurisdiction or Federsl Bureau
of Investigation.

. If the Central Repository receives notice from a court pursuant (o NRS 1760926
that an offender has been convicted of a crime against a child pursuant to NRS 176.0927,
that a sex offender has been convicted of a sexual offense or pursuant to NRS 62F <
(Repetitive or Viclent Juvenile Sex Offender) that a juvenile has been adjudicated
delinquent for an offense for which the juvenile is subject to registration and community
notification pursuant to NRS 179D.010 to 179D.5350, inclusive, the Central Repository
shall:

{(a} If a record of registration has not previously been established for the offender or
sex offender, notify the local law enforcement agency so that a record of registration may

e established; or

(b} If a record of registration has previously been established for the offender or sex
offender, update the record of registration for the offender or sex offender and notify the
appropriate local law enforcement agencies.

2. If the offender or sex offender named in the notice is granted probation or
otherwise will not be incarcerated or confined, the Central Repository shall:

{a) Immediately provide notification concerning the offender or sex offender to the
appropriate local law enforcement agencies and, if the offender or sex offender resides in
a jurisdiction which is outside of this State, to the appropriate law enforcement agency in
that junisdiction; and

(b} Immediately provide community notification concerning the offender or sex
offender pursuant to the provisions of NRS 179D 475.

3. If an offender or sex offender is incarcerated or confined and has previously been
convicted of a crime against a child as described in NRS 179D.0357 or a sexual offense
as described in NRS 179D.097, before the offender or sex offender 1s released:

(a) The Department of Corrections or a local law enforcement agency in whese
facility the offender or sex offender is incarcerated or confined shall:

(1) Inform the offender or sex offender of the requirements for registration,
including, but not himited o

(1) The duty to register untially with the appropriate law enforcement agency
in the jurisdiction in which the offender or sex offender was convicted if the offender or
sex offender s not a resident of that jurisdiction pursuant to NRS 179D.4453;

{(II} The duty to register in this State during any period in which the offender
or sex offender is a resident of this State or a nonresident who is a student or worker
within this State and the time within which the offender or sex offender is required to
register pursuant to NRS 179D 460;

(III) The duty to register in any other jurisdiction during any penod in which
the offender or sex offender is a resident of the other jurisdiction or a nonresident who is
a student or worker within the other junisdiction;

- | Deleted: 220
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(JV} If the offender or sex offender moves from this State to another
junsdiction, the duty to register with the appropriate law enforcement agency in the other
Jurisdiction;

(V) The duty to notify the local law enforcement agency for the jurisdiction
m which the offender or sex offender now resides, in person, and the jurisdiction m
which the offender or sex offender formerly resided, in person or in writing, if the
offender or sex offender changes the address at which the offender or sex offender
resides, ncluding if the offender or sex offender moves from this State to another
jurisdiction, or changes the primary address at which the offender or sex offender iz a
student or worker; and

(V1) The duty to notify immediately the appropriate local law enforcement
agency if the offender or sex offender is, expects to be or becomes enrolled as a student at
an mstitution of higher education or changes the date of commencement or termination of
the offender or sex offender’s enrollment at an institution of higher education or if the
offender or sex offender is, expects to be or becomes a worker at an institution of higher
education or changes the date of commencement or termination of the offender or sex
offender’s work at an institution of higher education; and

(2} Require the offender or sex offender to read and sign a form stating that the
requirements for registration have been explained and that the offender or sex offender
understands the requirements for registration, and to forward the form 1o the Central
Repository.

{(b) The Central Repository shall:

(1) Update the record of registration for the offender or sex offender;

(2) Provide community notification conceming the offender or sex offender
pursuant to the provisions of NRS 179D.475; and

{3) Provide notification concerning the offender or sex offender to the
appropriate local law enforcement agencies and, if the offender or sex offender will
reside upon release in a jurisdiction which is outside of this State, to the appropriate law
enforcement agency in that jurisdiction.

4. The failure to provide an offender or sex offender with the information or
confirmation form required by paragraph (a) of subsection 3 does not affect the duty of
the offender or sex offender to register and to comply with all other provisions for
registration.

5. 1f the Central Repository receives notice from another jurisdiction or the Federal
Bureau of Investigation that an offender or sex offender is now residing or is a student or
worker within this State, the Central Repository shall:

{a) Immediately provide notification conceming the offender or sex offender to the
appropriate local law enforcement agencies;

{b) Establish a record ol registration for the offender or sex offender; and

{c) Immediately provide community notificaion concerning the offender or sex
offender pursuant to the provisions of NRS 179D 475

{Added to NRS by 1997 1655 A 1999, 1300; 2001, 2058; 2001 Special Session, 227; 2003, 289, §73,
1122, 2007, 2765, 3252

NRS 179D.490 Duration of duty to register; termination of duty; procedure;
exceptions.



1. An oftender convicted of a crime against a child or a sex offender shall comply
with the pmvwv ons for registration for as long as the offender or sex offender rfsmias oris
present within this State or 18 a nonresident offender or sex offender who is a student or
worker within this State, unless the period of ume during which the offender or sex
offender has the duty 1o register 1s reduced pursuant to the provisions of this section of
NRS 62F > iPe\uz of Juv cmi Court 1o relieve child of buz subiect o regisuation and
: z;mm;y notification).

Except as otherwise provided in subsection 3, the full period of registration is:

\‘Zi} Fifteen years, if the offender or sex offender is a ’I ier I offender;

{b) Twenty-five years, if the offender or sex offender is a Tier Il offender; and

(¢) The life of the offender or sex offender, if the offender or sex offender 13 a Tier [
offender,
~ exclusive of any time during which the
confined,

3. If an offend
interval of at least

offender or sex offender is incarcerated or

er or sex offender complies with the provisions for registration for an
10 consecutive years, if the offender or sex offender is a Teer |

offender gther than an, offender or sex offender who was adjudicated delinquent for the )

PRSI =S AN.o 4

offense which rcqmred registration as an offender or sex offender,

=~ during which the offender or sex offender is not convicted of an offense for which
imprisonment for more than | year may be imposed, is not convicted of a sexual offense,
successfully completes any periods of supervised release, probation or parcle, and
successfully completes a sex offender treatment program certified by the State or by the
Attorney General of the United States, the offender or sex offender may file a petition to
reduce the period of time duning which the offender or sex offender has a duty to register
with the disfrict court in whose jurisdiction the offender or sex offender resides or, if he
or she 1s a noaresident offender or sex offender, in whose junsdiction the offender or sex
offender is a student or worker. For the purposes of this subsection, registration begins on
the date that the Central Repository or appropriate agency of another jurisdiction
establishes a record of registration for the offender or sex offender or the date that the
offender or sex offender is released, whichever occurs later.

If the offender or sex offender satisfies the requirements of subsection 3, the court
shall hold a hearing on the petition at which the offender or sex offender and any other
interested person may present witnesses and other evidence. If the court determines from
the evidence presented at the hearing that the offender or sex offender satisfies the
requirements of subsection 3, the court shall )f the offender or sex offender 1s a Tier |
offender, reduce the period of time during which the offender or sex offender is reqmred
to register by 5 years,,

5, If the offender or sex offender was adjudicated delinguent for an offense which

reguired recistration as an offender or sex offender. the offender or sex offender may file

NRS 62F > (Power of the juvenile court to relieve child of being
and conununity notficagon) with the juvenile court having
er or sex offender 1o relieve the offender or sex offender from

a petition pursuant 1o ]

subiect o registration
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December 22, 2011

Legislative Counsel Bureau
401S. Carson Street
Carson City, NV 83701
Conference Room # 2134

Patrick Davis

Member

Nevadans for Civil Liberties

P.O. Box 60672

Reno, NV 838506
info@nevadans-for-civil-liberties.org

TO: Advisory Committee to Study Laws Concerning Sex Offender Registration
RE: Current Registration Legal issues
Committee Members:

I am a member of the public, a citizen of the State of Nevada, an advocate for offender rights, and a
member of Nevadans for Civil Liberties.

I am asking the Committee to review these recent articles concerning the registration laws in different
states. Our organization is bringing these articles to your attention in relation to other States that are
having constitutional issues with their registration laws.

This is in relation to the Registration laws contained in Section 179 of the Nevada Revised Statutes that
were implemented for public safety.

When the Committee looks to changing the laws relating to registration or making them harsher for an
offender, they should refer to the actual statistics that are being generated in study after study that are
confirming the mis-information presented to the public by law enforcement and politicians that sex
offenders have the highest recidivism rate in the country, when in fact they have the second lowest rate
of recidivism in the country. It is not economically feasible for the State to say that this registration law
is needed to protect the public due to this mis-information.

Due to the registration law being found unconstitutional in Ohio, the State has had to spend millions of
dollars to overhaul the registration system, and to defend itself from well-placed lawsuits, pursuant to
the violations of constitutional rights.

Kentucky has completely revamped their sex offender laws to be smart on crime, instead of wasteful of
State funds, due to the fact that they recognize the fallacy of high recidivism rates.

in Wisconsin, after many published studies were presented, they are considering many changes to their
laws. The same issue applies in Idaho, now that true statistics and facts are being presented.



In Michigan, they are actually having conferences that allow this type of information to be presented
and discussed, in front of the Legislature and Committees.

We would like to ask that a study be done on factual recidivism rates and be presented as an agenda
ftem, with our organization Involved. it is time the State of Nevada recognized that they were mis-
informed about this information and correct this situation.

We are currently aware of a member of our organization who is challenging the registration laws in
State Court, based on constitutional grounds. This suit will probably be filed within the next 90 days,
and will ask the Court to determine a vast number of issues for this Committee and the Legislature.

As a member of the public, I am very concerned about the implementation of harsher penalties and
conditions for registration that do not take actual facts into account, and which are proven by States
that have implemented studies and by the United States Government. | am asking the Committee to

further review the statistics related to recidivism before they proceed with any other decisions relating
to registration on sexual offenders.

Thank you for your time and effort in regards to this very serious matter.
Sincerely,

Patrick Davis



Holidays and High Risk Situations

by Stephen Price

SfephenPdcelsﬂweDkecforofﬂverﬂceandHedhg
Center for Trouma and Addiction. in Sitver Spring, MD.
As g procticing theropist be specioilzes in sex offender
freatmeant, freatment of computsive sexual behaviors,
and frouma. Stephen holds a Master’s degres in

Appited Socltology/Crirminology ond in Pastoral
Counsading. Ha ks the former President of the Sex Abuse

Treatment Afiance (SATA) and now serves as o
consulting director. Stephen also serves as interm-
pastor in his local Church.

The holldays are coming up on us quickly and it
seerms like a good time to tailk about how they
function as a High Risk Sttuation for sex offenders in
prison. Holidays are difficuit for many peopie, buf
when you are behind bars they are especialty
difficutt. The loneliness, separation, and guilt for
what your behavior has done to your loved onos
may be parficuiary strong at this time. Also many
offenders come from very dysfunctional families
and their memortes of the holidays as chiidren are
froumatic. They don’t have memories of loving
Thanksgiving Day dinners or carols around the
Christrnas tree; they have instead things fike
memories of Mom throwing the turkey through the
window in a drunken rage, or Dad setting the
Christrnas free on fire in a psychotic episode.
Other, lass dramatic but equally haumatizing
mernonas may come to mind for you.

The point is that taking care of yourself during the
holidays is an important thing. 1°d like to suggest a
coupte of ways 1o do that: both of which arg
consstent with the previous articles on various
parts of the Cycle. You'll remember that High Risk
Situations are those emotional situationé that make
us feal out of control less thon, put down,
poweriass. shame filled. For many folks the
hofidays do all of this. The first thing that you con
do to take care of yourselif is to recognize what is
going on. High Risk Situations sneak up on us. We
are often not conscious of them until we catch

ourselves dropping into a Negative Emotional
State or even behaving in one of the ways that we
use to medicate ourselves and stop the feeling
that makes us unhappy. For example, if you
suddenly find yourself drawn to holding up In your
ceil with your stash of pom...that stash that you'd
almost forgotten about cause you have been
doing other, heatthy stuff...you might want to ask
“what am | feeling?” and “what is It that
jumpstarted these feelings?* Talking to someone
about this a soclkal worker, a chaplain, a fiend
you frust, a 12 Step sponsor will help take some of
the ‘poison’ out of the situation. You may still fesl
sad (or lonely, or whatever), but you'# know what it
is that’s going on. This kind of selif refloction, this
looking inside to see why we’re behaving and
feeling a certain way is called an Intemal
intervention.

The second thing you can do Is to do something
for someone else. Actions that we take fike this are
cdlled Extemal (or outside) inferventions. For
exampie, Angel Tree s a program that helps get
Christmas gifts for the chiidren of inmates. Your
facility chapiain will be famillior with it and other
programs that you might be able to volunteer to
help with. | know a group of Inmates who one
year raised money for the Jane Dos Fund by
sponsoring a Waik-a-Thon inside the prison. They
got pledges from staff for sach mite walked and
used the frack ot thelr faciity. Be credtive. Take your
focusondpmnonhetplngsomeoneelseduringthe
holiday season. Then, when your thoughts start going to,
“s@e, I'm a screw up. . f can't do anything.. .ol | do Is ruin
stutf” the heofthy part of you can say, “No, I'm helping. ..

Con'tf on page 3
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From the Editor’s Desk
By Bob Brown

Many thanks for your fremendous early resporse to, When Someone on fhe Regisiry Moves Info My Nelghborhood, This
quide fills o chtical need In our communities, and we ook forward 1o your feedback.

As we drow nedr the end of 2010, ff you belleve, as we do, in SATA's misslon, we need your financial help, With you help
we canr continue o support the countless individuals and famnifles offected by theTssue of sexual abuse through our
newsetsrs, websife, phone suppor, special projects and more. Since alf SATA work Is accomplished through dedicated
volurteers, 100% of your donation goes to further our work, We ask you fo consider SATA as a worthy recipient of your
2010 tex deductable, charifable contribution. Our thanks for your continued support of this very important missicn, On
behalf of SATA, | wish you happy Holidoy season. We look forward fo sening you In 2011

Fighting Fear with Facts: Safe and Successful Community
Reintegration of Sex Offenders

Ecrly this foll The Washtenaw County Michigan Prisoner Re-Entry Inifiative sponsored an innovative conference to
educats community leaders about sex offenders and sex offenses. The conference was the idea of Joe Summers, o
local Episcopaiian minister. The hope was that the conference would openty discuss objective factk and that alfendses
would share what they leamed with thelr colleagues and co-workess. '

The conference began with each attendee taking a pre-test about sex offenders, recidivism rates, reatment, and more.
During the course of the aftemoon atfendees would learn the comect answers fO the questions.

Next on the agenda was a panel comprised of three people who had sexually offended and served prison time, plus a
mother of an individual who had sexually offended. Each person brefly described how the sex offense offected them
and what is helpful or hurtful fo an individuo! working to safely and successfully re-infegrate info society.

The panel discusson was folowed by presentaiions from 3 experts, each of whorm approached the topic from a unique
perspective. First wos Borbara tevine, the Executive Director of the Citizens Alionce on Prisons and Public Spending
(CAPPS). CAPPS researched Michigan recidivism rates and published their findings in a 2009 repert, Denying Parole of
First Eligibiity: How Much Public Safety Does it Actudlly Buy?. After andlyzing 76, 721 cases of Michigan prisoners
santenced fo indeterminate terms affer 1981 and released for the first time from 1986 through 1999 they found that 3.1%
commitfed another sex offense within four years of being released. Their analysis also showed that keeping sex offenders
in prison longer does not reduce their rate of committing another sex offense.

The next presenter was John Simpson, the Director of Sex Offender Treatment Services and member of Arbor
Psychological Consultonts who provides sex offender therapy for released Michigan prisoners in Washtenaw County.
Simpson stressed that there are different types of offenders with different characteristics and different dangers 1o sociaty.
He reported that less than 5% of sex offenders are pedophiles, that most sex offenses against children are acfually chitd
abuse, and that freatment programs reduce recidivism.

The final speaker wos Kistin Gamon, the Area Monager for Porcle and Prabation Senvices for the Michigan Department
of Comections who spoke of the new practices they are implementing in Washtenaw County for managing peopie on
parote for a sex offense conviction. In this approach a team of professiondals, such as the therapist, o pofice ogent. a
vctim advoccte, and o parcie agent, are assigned to each parolee. They mest perodicolly as ¢ group fo discuss the
paroiee and to adjust his of her management plan.

The lost part of the aifermoon was devoted to questions and planning next steps.

For more information about this conference, contact The Washtenaw County Michigan Prisoner Re-Enfry initiative ot
wishlenowmoriamai.com. SATA does NOT hove printed copiss of the praviously mentionsd resecrch avaiabie.




someons else out this year. | can do
something that Is posttive and good
even If I'm locked up Aght now.”

The fruth Is that for many peopis,
indde prison and out, the holidays
suck. There’s alot of it that wa con't
control. But we cancontrol the
things we've takked about above.
So the High Risk Situations that come
between now and the New Yaor
can be an opportunity for practicing
your recovery. Using simpie Infernal
and Extemal interventions will only
baecome habit if we proctice them.

One finad suggestion. Most faith
communities (Chiistian, Jewish,
Musim, Budchist) wil be doing
something different dudng this
season. Mony of them celebrate
important moments of thelr faih
dufing this time. Maybe thisls a ime
tor rediscovering your own spiritual
roofs. For remembearing that ok the
great religions teach that despite
whatever we may have done, we
wera made by a Creator who loves
us and offers us the chance to
change and be in relationship.
hat’s not your thing, then perhaps
just sitting quietly and mecitating for
a few moments can bring you a
sensg of peace.

Finalty. on o personal note. ... some
of you have wittten to say the
articles on the Cycle have been

helpful. | am glod to know that,
Thare will be more to follow untll
we've gone through the entfire
Cycls together. But most of ot |
want to wish you this hoiday...no
matter where you ore...or why
you'ra thate. . .Peocs. . .Shaiom-
Alechum.. Narmastay...Buddha
Namo... As-Saloam-o-Aleckurmn. And
may the New Year bea one of

recovery and hedling for us off.

Remembering Three SATA
Supporters

1t is with sodness that we mork the
passing of ttvee SATA supporfers: Lot
Hall of Georgia, Eugene Dunagon of
Wisconsin, and Michae! Meishelmer
of Marylond.

We recentty leomed from Lod Hall's
website that she had passed away
In August, 2009. Lo was formerty a
procticing thecapist in Defoit,
Michigan, and moved to Atianta in
2007. Waynse Bowers had the
privilege of parficipating in several
workshops with Lod while ha lived in ,
Michigon, and we wil miss ver.

Eugene Dunagan was on nmats in
Wisconsin who had participated in
support of SATA ond CURE-SORT for
severd years. The Wisconsin
Department of Corections stated he
passed away January 30, 2010 ot
Dodge Comectional Focity.

Michaoel Melsheimer, a long-time
fiend ond associate of SATA, died in
July 2010 from continued
complications from emphysema In
Westminster, MD. In 2003 he
deveioped B4U-Act, an innovartive
program to publicly promote
servicas and resources for self-
identified individuats (odutts and
adolescents) who are sexually
atfracted to children and seek
therapeutic asdstance. The
organization aiso educates mental
hedith providers in Maryland
regarding the approoches helpful
for these spacific cients. The work
continues and memorial donafions
are welcome. Contoct SATA
atterion Wayne Bowers, for more
Information on contributing.
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SATACIM-SOQ{NmprﬂﬁedbySex
Abuse Treatment Allonce and its
prograrm Sex Offenders Restored Trrough
Treatrent, an issse chopter of Ciibzens
Uniterd for the RehabBtation of Erronts
(CURE). For move infornation, send
tetters 1o
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Residency Law Ruled Unconstitutional,
Then Judgment Stayed

Residency laws throughout the
country continue fo be
challenged. The following
arficle detdils one such
challenge and the subsequent
appeals court update,

A decision made by Los
Angseles Superior Judge Peter
Espinoza in eary November
couid hold landmark
impfications nationally about
where o person on the sex
offender registry may live.
Judge Espinoza issued a 10-
page ruling that the legislation
known as Jessica’s Law was
unconshitutional after four
registered sex offenders had
petifioned the court, The
judge ruled the persons were
being made to decide
between prdson or
homelessness dus fo the law,
known in California as
Proposition 83, which rastricts
how close former offenders
can live from parks of schools.

The judge said the court had
received about 650 habeas
corpus petifions raising similar
legal issues and hundreds
more were being prepared by
the public defender’s office.

ft is important for everyone to
understand the case Is in a frial
court and will fikely be
appected. However, the
decision is very likely o solid
one with all facts taken info
consideration, and that the
comments appear that the
judge is quite aware of what
makes the public safe and
what does not, and has made
that his priority in his decision.

Poge 4

py Wayne Bowers

This case does not relate to
the entire nation or even to all
of Californicr. The criteria to
quaiify under this temporary
order (applicable only in Los
Angeles county, CA) are:

1) The individual must be on
parole;

2) The residency low where
the indiidual fives Is such that
he/fshe cannot find a place to
live;

3) The individual has been foid
that if he/she does not find a
place to live, he/she will go
back to prison.

Effectively the judge said: The
residency law (for folks under
the above circumstances) Is
unconstitutional becauss it
effectively bahishes them
{(where banishment under
Cailifomia law has been
declared punishment) and if
those folks fall to follow the law
(which is impossible to comply
with) they will be retumed to
prison which constitutes
punishment,

Other jurisdictions will have to
wait for the final decision on
this case before any further
jurisdictions can seek to call
their law unconstitutionat, but
you con be assured this
decision has the attention of
many people, including
judges, attomeys, ond
kaowmakers.

Paorts of this arficle were taken fom a
story in the Los Angeles Times wiiften by
Andrew Blankstein on November 4, 2010,
Additiondl thoughts wers confributed by
the blog o

Update: Judgment Stayed

Before this newsletter could be
published, a Calfifomia
appeocts court ordered a
temporary stay on the
aforementioned decision by
Judge Espinoza. Watch for
additional updates on this
important story.

SATA does NOT have prnted copies of
the Los Angseles Times arfidle ovallable.

Did You Know?

A 2007 report by the Minnesota
Department of Conrections
tracked 224 sex offenders
released from prison between
1999 ond 2002 wiho committed
rew sex crimes prior 10 2006. The
first contoct between victim and
offender never happened near
a school, daycare center or
other place where children
congregate. The report
concluded, "Not one of the 204
sex offenses would fkely have
been deterred by @ residency
restiction law.” The study
warned that these laws isolate
offenders In rural areas with littls
socical ond treatment support,
with poor fransporfation access
and with few job opportunifies.

Rather thon lowering sexud
recidivism, the report sald,
“Housing restrictions may work
against this godd by fostering
conditions that exacerbate sex
offenders’ reintegration into
society.”

(Contributed by Chris Domin,
Retired Reporter.)
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. Page 1 of |

Subj: Re: Fwd: a note from C9IES e
Date: 3/17/2008 12:54:53 P.M. Pacific Dayligh
From: ing2094@sbcglobal.net
To: AR

t Time

Dear M

lapplaud your writing to Or. Phil and | encourage you fo write his boss Oprah too. |just wrote a letter to
a paper in Yerington that had published a large editorial piece of vigilantism and by God, they published
it! 1 can hardly believe it. | challenged them to attend one of my groups to find ouf for themselves about
what these men ars like. |invite vou to do the same on my behalf to Phil and Oprah.

A pedophile is someone who has an arousal to children (prepubescent) and has had this arousal for at
least six months. Not alt pedophiles are child molesters and not all child molesters are pedophiles
because there are those pedophiles who are aroused to these thoughts but never act out on them in a
criminal fashion. %, and the vast majority of offenders against children are not pedophiles in that they
do not have a generalized interest in children--they had a situational interest in one child. They do not
cruse playgrounds, they do not masturbate to Disney films. They are not inferested in children. They are
not pedophiles. Exarnple: just as one may have a shoe fetish for example and never offend against
anyone...or that same individual may one day become so aroused that he pulls the shoe right off of a
woman to hold it and fondle it (a battery against the woman).

The idea that there is "no cure” for sex offending is an odd statement on the face of it because one might
act out in a sexually criminal manner for a number of reasons--power, drunkenness, general mischief,
AD/HD but there is no one monolithic reason why sexual offenders act out—there is no sex offender
gene, no "sex offender” diagnosis. One may have committed indecent exposure because some buddies
dared one to streak across the parking lot. Doing that may be a result of a need for acceptance, the
impuisivity of AD/HD, the immaturity of youth or a desire to create mischief. Who could say these are
incurable. Now AD/HD is treatable--not curable but the others are certainly something one can grow out
of and treatment can help in all of these cases.

When we are talking about rape and other types of sex crimes even there the fesponse that the crimes
are incurable makes no sense. First, ask the person to define "curable.” s alcololism curable (no,
strictly speaking it's treatable, but incurable.  like diabetes} But is depression curable? Well, we treat it -
and it goes away, sometimes forever sometimes for years sometimes for only a brief time but no one in
the field considers depression incurablel

The recidivism rate for sex offenders as a class is among the lowest for all criminals. Please look at the
Center for Sex Offender Management web site for their study on recidivism. Also, look at Human Rights
Watch for their study No Easy Answers--both are very informative.

Nice to hear from you as always. Keep up the good fight.

Steve

it's Tax Time! Get tips, forms and advice on AOL Money & Finance,

encil rom &mn"l‘ﬁ

Mondav. March 74 7008 A mmarine Malio . SEEESS .



Thursday, December 15, 2011

Wisconsin Sex Offender Registration Laws Balance Offenders' and Victims'
Rights

This is debatable. Wisconsin is the home of the author of the Adam Walsh Act.
Fairness in wisconsin?

12-15-2011 Wisconsin:

Wisconsin's laws regarding sex offender registration attempt to balance the rights of both
offenders and victims.

Wisconsin's sex offender registration laws have come under fire recently in light of a highly
publicized expose performed by Milwaukee's "12 News” team that revealed that roughly half of
the state's roughly 20,000 registered sex offenders are under little or no direct law enforcement
supervision. That means that they -- once their jail terms, court-ordered therapy and probationary
periods are completed -- are essentially free to move about the state unimpeded. This is good
news for those whose sex offenses were a one-time crime and they have already been
appropriately punished and rehabilitated, but raises alarms for some parents and children's ri ghts

organizations.

The registry requires that people who were "sentenced, in an institutional setting, discharged or
on field supervision" for a sex-related crime provide their name, date of birth, address, place of
employment or school enrollment, email or website addresses and a DNA sample to the
Wisconsin State Department of Corrections. Victims' right advocates claim that the registry is
vital to keeping children across the state safe by giving parents, teachers and other responsible
adults a way to "keep tabs" on convicted offenders.

Statistics support the opposite position, however -- recidivism rates for even violent sex
offenders are only between 10 and 15 percent, which is actually much lower than many other
crimes. Putting generalized restrictions on the movement of everyone convicted of a sex-related
crime could possibly be considered unconstitutional and akin to double jeopardy for those who
have already served their sentence. Unfortunately, a conviction for a sex-related offense is in
some ways like a life sentence; there is the possibility of lifelong registration, public stigma and
the loss of housing, job and educational opportunities. With such potentially harsh consequences
on the line, it is vitally important for anyone facing a sex crimes charge have a skilled criminal
defense attorney fighting to protect their rights. ..Source.. by Kohn & Smith



Sunday, July 31, 2011

Ohio sex offender registry a mess

7-31-2011 Ohio:
Supreme Court has twice ruled it unconstitutional

Four years after Ohio hurried to comply with a federal law by retroactively toughening the
reporting and registration requirements for sex offenders, the state could be forgiven for having
buyer’s remorse.

Ohio’s law has twice been declared unconstitutional, which opponents had warned would
happen.

Thousands of sex offenders have been or will be reclassified — two times.

The funding the state stood to lose if it did not conform — typically hundreds of thousands of
dollars a year — has been offset by millions spent complying with the law and defending against
thousands of lawsuits.

“It was a colossal boondoggle,” said Jay Macke, an assistant state public defender.

And the issue remains unsettled, despite the Ohio Supreme Court striking down more of the law
this month in a decision that could have implications across the country.

In 2007, Ohio adopted the federal Sex Offender Registration and Notification Act, part of a
broader 2006 federal law named for Adam Walsh, a 6-year-old Florida boy who was abducted

and killed in 1981.

It won unanimous approval from the legislature partly because there was a price for not going
along — a 10 percent reduction in federal law-enforcement assistance grants. The federal
government in 2009 applauded Ohio for becoming the first state to “substantially implement” the
sex-offender law, which created a national system for the registration of sex offenders.

Ohio offenders were reclassified into three tiers based on the crime, no longer considering their
likelihood of reoffending. They had to register for longer periods and report to authorities more
often, and some once considered lower-level offenders were added to the registry for life instead
of a decade.

The changes were applied retroactively to 26,000 sex offenders who committed their crimes
before the law went into effect in 2008, something critics at the time said was blatantly
unconstitutional.

It turns out they were right.



While the Ohio Supreme Court initially declined to step in and block the law from taking effect,
it struck down portions of the law in 2010, reverting 19,000 offenders back to their status under
Ohio’s previous sex-offender statute, Megan’s Law.

Then, about 7,000 offenders benefited from a major ruling this month that said the law could not
change their punishment after the fact.

“When we name laws after people, it’s usually a mistake,” said Jeff Gamso, former legal director
for the American Civil Liberties Union of Ohio who has fought Ohio’s retroactive sex-offender
law. “ They’re driven by immediate passions and not by a whole lot of attention to what makes

sense.”

Ohio, he said, has a lot of work ahead in deciding how to handle the fallout from the latest
Supreme Court decision.

It is a crime for sex offenders to fail to register and verify their whereabouts. But some still listed
on the registry would have come off by now under Megan’s Law, or possibly would not have
had to register in the first place.

What if they were jailed for not registering or checking in with authorities under an
unconstitutional law?

“The years of confusion continue,” Gamso said.

Attorney General Mike DeWine has another concern — making sure sex offenders affected by
the latest ruling still have to sign up for the registry. His office began meeting with lawmakers
last week to discuss their status.

DeWine said he is not sure yet whether new legislation will be needed.

“The court has told us what we can’t do, which we accept,” he said. “What we need to make sure
is if they are still covered under the previous law.

“We have a duty to look at this and make sure we get it right.”

Sex offender George Williams of Cincinnati — one of thousands to challenge Ohio’s law —
won the latest legal fight in the state’s high court. Now 23, he pleaded guilty to having unlawful
sexual conduct with his 14-year-old girlfriend when he was 19.

For critics, Williams 1s the poster child for what is wrong with the sex-offender registry.

At the time of the crime, he likely would have been labeled a sexually oriented offender and been
required to register for 10 years. However, under the Adam Walsh Act provisions, he was subject

to 25 years.

Williams was sentenced to two months of jail and three years of community control, similar to



probation. He and the victim had a child together, and she and her family wanted him to have
contact with the child.

“If I have some predator living near me, Id like to know that. But does this really get it done?”
asked Franklin County Common Pleas Judge David E. Cain.

He questioned whether the public is served by a registry with tens of thousands of offenders on
it. Tougher reporting requirements and more restrictions on where offenders can live make it
more likely they will not comply and leave their whereabouts unknown, he said.

“I’m not sure it ever had a chance of doing what (legislators) intended, to make the state safer
from sexual offenders,” Cain said. “They have the right intentions, but they don’t always think
them out too well.” ..Source.. by David Eggert, The Columbus Dispatch



How a ‘Tough-on-Crime’ State Became Smart on Crime
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Inside the Kentucky State Capitol
Photo by kaintuckeean via Flickr

Kentucky’s overhaul of its criminal justice system this spring is a textbook
example of genuine bipartisanship.

For three decades, Kentucky politicians proved they were tough on crime. At every
opportunity, they stiffened sentences and added offenses to the state’s penal code.

They nearly bankrupted the state.

Kentucky's corrections budget grew from $30 million in 1980 to nearly $470 million in
2010, even as lawmakers cut $1.8 billion from the state’s budget in the grip of a deep
recession. The prison population grew 80 percent between 1997 and 2009, the year
Kentucky led the nation in the rate of incarceration.

Of 22,000 state felons that year, 8,000 were in county jails that became dependent on
state funding.

But the crime rate remained relatively flat, below the national average, and about what it
was when the tough on crime movement began.

The state’s justice system seemed ripe for change. But no one expected it to be easy.

When some legislators in the Kentucky General Assembly tried to reduce the strain
imposed on the state budget by prison overcrowding in 2009, by inserting parole credit
provisions in the budget to release around 1,500 prisoners, prosecutors and law
enforcement howled.

A challenge from a local prosecutor and the state attorney general to remove the
provisions lost in court.



Nevertheless, few could have predicted what happened in late February this year. After
a year of study, Kentucky lawmakers overhauled the state’s drug laws, as well as its
sentencing, probation and parole system. Following passage in the Kentucky House
(Feb. 17) and Senate (Feb. 28), the bill became law upon the signature of Gov. Steve
Beshear on March 3.

The law's provisions include:

Alternative sentencing for non-violent offenders and strengthening supervision of high
risk parolees, while providing incentives for reduced time for lower risk parolees. It also
calls for greater supervision of prisoners reentering the community;

Swift, but measured sanctions for parole violators:
More information on sentences for crime victims:

On drug sentencing, it distinguishes between simple drug possession and commercial
trafficking, and provides for more drug treatment options for drug offenders.

Half the accrued savings of the reform are required to be ploughed back into the
corrections budget and half of that is to be set aside to assist county jail costs. It also
requires a certificate-of-need process before any new jail can be constructed.

The reform is expected to lower prison populations, expand drug treatment and save
the state more than $420 million over the next decade.

It was a landmark of bipartisanship, accomplished in the face of the kind of polarized
political climate that has defeated similar reform attempts elsewhere.

Democrats and Republicans each control one chamber of the legislature, and the leader
of the Republican Senate was openly planning to challenge the incumbent Democratic
governor in the 2011 election.

The story of how it happened might serve as an object lesson to other states.

‘Stars in Alignment’

“(It happened) because all of the stars came into alignment and because of our ability to
build on prior work,” recalls Justice and Public Safety Secretary J. Michael Brown.

Indeed, the tentative steps to reduce costs and prison populations two years earlier by
granting inmates parole credits set the template for what happened this year. Two
committees had studied the problem. But the discussion became serious when the
legislature appropriated $200,000 to help fund a Pew Center of the States study of the

problem.



A bi-partisan task force representing all three branches of government, and including a
prominent defense attorney, former prosecutor and a county executive, was appointed.

Recognizing Kentucky's conservative trend and its burgeoning illicit drug problems, the
task force decided to involve stakeholders to build as much support as possible for
reforms.

According to Brown, the fact that the “early parolees” released under the 2009 cost-
cutting measures didn’'t go on a crime spree was crucial to easing lawmakers’ fears
about the consequences of reducing prison populations.

That may have helped win a joint endorsement from Beshear, Democratic House
Speaker Greg Stumbo and Republican Senate President David Williams of a task force
working with Public Safety Performance Project of the Pew Center for the States to
formulate statutory reforms.

“You sort of had the top lined up,” Brown adds. “So the task became (reaching) the
individual stakeholders who had deeply divided interests.”

That still could have meant trouble. Those stakeholders included law enforcement,
prosecutors, and county governments whose jails depended on state funding for
housing felons whom the prisons couldn’t accommodate.

Bleeding County Budgets Dry

Jails were bleeding county budgets dry, but counties feared the task force would
recommend changing low-level felonies to misdemeanors, thus shifting inmates and
additional costs to them.

The task force included a noted defense attorney, Guthrie True, and an equally noted
former prosecutor, Tom Handy. They co-authored an op-ed piece arguing that reform
reduced costs and increased public safety. The Supreme Court Chief Justice was a
member, as was Brown and a county judge/executive.

The co-chairs were the legislature’s Judiciary Committee chairmen: Democratic Rep.
John Tilley, a former prosecutor; and Republican Sen. Tom Jensen, a criminal defense
attorney.

Pew provided research about what had worked in other states, such as Texas, which
reduced costs while lowering the crime rate. Polling showed the public preferred “swift
and certain punishment” to long, costly sentences. The polls also indicated the public
favored treatment over incarceration for nearly three-quarters of Kentucky inmates who
were addicts.

Beginning in June of last year, the task force held public meetings, asking stakeholders
for suggestions, hoping to head off public anxiety and political fears of lawmakers.



Sometimes the entire task force met with the groups, often incorporating suggestions. It
convened in June of 2010 and met through early January 2011 when the state General
Assembly convened in Frankfort. Tilley and Jensen traveled the state, meeting with
prosecutors, county officials, and law enforcement.

Describing the process later, Jensen said the task force decided to focus on drug
crimes, treatment options and recidivism.

He and Tilley were in constant talks with Chris Cohron, a prosecutor and past president
of the Commonwealth Attorneys Association who helped soothe prosecutors’ fears.
They softened the financial blow to counties by allowing state inmates to serve their
final months in jails at state expense, and mandated a portion of savings produced by
reform be set aside to help counties with jail costs.

Cohron said prosecutors understood the budget situation. “Iit was abundantly clear that
they were going to do something,” he said. “If we didn't participate in the process we'd
be stuck with whatever they came up with.”

At the last minute, hospitals got an amendment to the bill, over Tilley’s and Jensen’s
objections, to prohibit so-called “prisoner dumping,” or furloughing inmates for treatment
without county liability for costs.

Counties weren't happy with this amendment. Jensen immediately gathered both sides
and told them to work out an agreement “by tomorrow morning.”

Tommy Turner, the county Judge/Executive on the task force and Vince Lang, head of
the County Judge/Executives Association, jointly determined that counties would live
with the provision in exchange for guaranteed Medicaid rates for prisoners.

Public Vote

However reluctantly, stakeholders were now on board. The next and possibly hardest
step loomed ahead. Lawmakers—vaguely aware of what the task force had been

doing—suddenly faced a public vote on the bill.
The debate at first followed familiar rhetoric.

“You're not asking us to vote for being soft on crime, are you?” asked a House
committee chairman.

Tilley responded that the bill “is not soft on crime; it's smart on crime."

It didn't, for example, soften sentences for violent offenders or sexual crimes, he and
other defenders noted. For further proof, they could point to Texas, which—though
hardly known for a light touch on crime—passed similar legislation which saved millions
even as its crime rate went down.



Another lawmaker told skeptics to talk to their local prosecutors, judge/executives and
jailers.

“It'll be all right,” the legislator insisted. “Just ask your people back home.”
They found them ready for change.

In the legislature, meanwhile, Jensen told Senate President Williams he'd resign his
Judiciary Committee chairmanship if he were unable to persuade colleagues to pass the
bill. He also told a member of the Democratic House leadership.

House Democrats concluded they could comfortably support the bill without having the
Republican Senate exploit their votes for political advantage.

And the relaxation of Kentucky’s often-heated partisan climate was mirrored at the top.
Jensen and Tilley, who had barely known each other previously, developed a bond and
trust. Neither feared being grandstanded or sandbagged by the other.

Together they briefed each party’s caucuses in both chambers. The relationship was
critical, said Chief Justice John Minton, who looked on as the bill passed the House with
only two nay votes.

“They were from two different parties, from two separate parts of the state, but their
perseverance caused all of us to lay down our differences for the greater good,” he
recalled.

The key, Tilley said, for any state, especially a conservative one like Kentucky, was the
willingness “to meet with anybody who had any interest in these issues and to give
lawmakers assurance (that) their local officials’ voices were heard.

After House passage, the more conservative Senate passed the bill unanimously.
Members in both chambers rose to their feet and cheered.
Kentucky's lawmakers had finally decided to be smart on crime.

Ronnie Ellis writes for CNHI News Service and is based in Frankfort, K y. He received
the 2009 Anthony Lewis Media Award for his reporting on public defenders. He may be
contacted by email at rellis@cnhi.com. Follow CNHI News Service stories on Twitter at
www twitter com/cnhifrankfort.
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August 26, 2005

SEX OFFENDER SENTENCING IN WASHINGTON STATE:
RECIDIVISM RATES

The 2004 Legislature directed the Washington
State Institute for Public Policy to analyze the
impact and effectiveness of current sex offender
sentencing policies." Because the topic is
extensive, we are publishing a series of reports.

This report describes the recidivism rates of
Washington State sex offenders. It examines
the 4,091 sex offenders placed in the community
from 1994 to 1998 after release from prison or jail
or a community supervision sentence. Typically,
news articles report sex offender recidivism with
one number. This study examines recidivism
from multiple perspectives, looking at the type of
sex offender (child victim, rapist, sex offender
with priors) and the categories of crimes after
release (sex, violent, non-violent, misdemeanor).

This study defines recidivism as a conviction
occurring during the first five years after release to
the community. In addition, the time between the
date of a recidivism offense and the conviction for
that offense—the adjudication period—is taken
into account. Qur previous work indicates that a
one-year ad;udication period captures nearly all
convictions.

! ESHB 2400, Chapter 176, Laws of 2004.

? Robert Bamoski, 2005, Sex Offender Sentencing in
Washington State: Measuring Recdidivism, Olympia:
Washington State Institute for Public Policy, Document
No. 05-08-1202. Only offenses that result in a conviction
are included in the measurement of recidivism.

SUMMARY

This report describes the recidivism rates of
Washington State sex offenders.

Findings

» Compared with the full population of felony
offenders, sex offenders have the lowest
recidivism rates for felony offenses (13
percent) and violent felony offenses (6.7

percent) but the highest recidivism rates for
felony sex offenses (2.7 percent).

¢ Sex offenders who victimize children have
the lowest felony recidivism rates as well as
the fowest sex (2.3 percent) and violent
felony (5.7 percent) recidivism rates.
Rapists have the highest sex (3.9 percent)
and viotent felony (9.5 percent) recidivism
rates. Some select populations of sex
offenders in the state have been found to
have much higher recidivism rates.’

» Sex offenders who complete SSOSA,* an
outpatient treatment sentence, have the
lowest recidivism rates in all categories. In
contrast, sex offenders sentenced to prison
have the highest rates. Those sentenced to
jail or community supervision have rates
similar to, but slightly below, the recidivism
rates of those sentenced to prison.

The relatively low “base rate” of recidivism
makes it challenging to predict reoffending.
Subsequent reports will cover this topic in
detail.

* Cheryl Milloy, 2003, Six-Year Follow-Up of Released Sex
Offenders Recommended for Commitment Under
Washington's Sexually Violent Predstor Law, Where No
Petition Was Filed, Olympia: Washington State Institute for
Public Policy, Document No. 03-12-1101.

‘ Special Sex Offender Sentencing Altemative



rape, and other felony sex offenses.” Sex offenders
convicted of offenses against children are the most
prevalent (69 percent).

Exhibit 1 compares the recidivism rates of sex
offenders to other violent and then to non-violent
offenders. The recidivism rates are based on the
most serious offense that is involved in the

reoffending.’ Child victim sex offenders have the lowest felony

recidivism rate (10.5 percent) as well as the lowest
for sex (2.3 percent) and violent felony (5.7
percent). Rapists have the highest sex (3.9
percent) and violent felony (9.5 percent) recidivism
rates. Other sex offenders have rates similar but
slightly lower than the rates of rapists.

Compared with other felony offenders, felony sex
offenders have the lowest recidivism rate for
felony offenses (13 percent), the lowest rate for
violent felony recidivism (6.7 percent), but the
highest recidivism rate for felony sex recidivism
(2.7 percent).

Exhibit 2
Comparing Types of Felony Sex Offenders:
Five-Year Recidivism Rates

Other violent offenders have the highest
recidivism rate for violent felony offenses (16.6
percent). The non-violent offenders have the
highest felony recidivism rate (33.7 percent) and
the highest rate for felony non-violent offenses
(25.2 percent), which are primarily drug and
property offenses.

of Sex

When looking at misdemeanor offenses, we find Offenders 4,091 651 2821 609
sex offenders are most often convicted of crimes Percentage Distribution  100%  162% 69.0% 14.9%
involving assault.® Less than 1 percent of sex Felony 13.0% 174% 105%  20.0%
offenders reoffend with a misdemeanor sex Sex 27%  39% 23%  3.3%
offense. Less than 3 percent of sex offenders Violent (Not Sex) 40%  56%  3.3% Bk
are convicted for failure to register as a sex Mg 25 L 2 S )
fender. Property 31%  33%  27%  49%
° Drug 23% 30% 14%  57%
Exhibit 1 Other 0.9% 1.5% 07% 1.0%
Gampariog ooy Sexandower  [lon¥ien  63% 0% vt 1
Offenders: Five-Year Recidivism Rates Sex 01%  03%  01% 0.0%
Failure to Register 2.4% 26% 2.4% 2.5%
Assault 4.9% 5.1% 4.7% 5.4%
Other 41% 50% 38%  4.1%
[+ 0, o,
Number of 4091 15952  49.380 Total Recidivism 245% 304% 215% 32.0%
e Exhibit 3 subdivides violent felony reoffending by sex
Sex 27%  09%  0.7% offenders into specific types of offenses. All
Violent (Not Sex) 40% 157%  1.8% recidivism rates are low because the overall violent
Violent Total 6.7% 16.6%  B8.4% reoffending rate is low. Child victim sex reoffending is
Property 3.1% 74% 12.6% the most prevalent. Two percent of all sex offenders
Drug 2.3% 4% 118% reoffend with a felony child sex offense, inciuding 2.1
Other 0.9% 1.0% 0.9% percent for child victim sex offenders and 2.6 percent
Non-Violent Total 63% 148% 25.2% for other felony sex offenders. Very few rapists
Misdemeanor 11.5% 169% 13.5% recidivate with a child victim sex offense (0.9 percent).
Sex 01%  03%  04% Rapists have the highest recidivism rate for rape, 2.4
Failure to Register 24%  01%  00% percent.
Assault 4.9% 8.7% 52%
Other 4.1% 6.9% 7.8%
Total Recidivism 245% 484% 472%

" Rape is ranked the most serious followed by chitd sex and
then other felony sex. Less than 1 percent of those
convicted of rape also have a child sex conviction,

® Child victim sex offenses include Child Molestation, Child
Pornography, Communication With a Minor for Immoral
Purposes, Incest, indecent Liberties With Victim Under 14,

Exhibit 2 displays the recidivism rates for aif sex
offenders, and then separately for offenders
convicted of felony sex involving a child victim,

$ Homicide is the most serious felony offense followed by
sex offenses, robbery, assault, property. drug, and then
other felonies.

® Misdemeanors are less serious than felonies.

Luring of Minor, Patronizing a Juvenile Prostitute, Rape of a
Child, Sex Misconduct With a Minor, Statutory Rape, and
Sexual Exploitation of a Minor. Adult sex offenses include
Camal Knowledge and Custodial Sexual Misconduct.



Exhibit 3
Comparing Types of Felony Sex Offenders:
Violent Felo

Five-Year Recidivism Rates

Felon Yy X

Child Victim Sex 0.9%

Assautt 1.7% 21%  15%  20%
Fireamm 0.7% 06% 06% 1.1%
Rape 05% 24% 01%  0.3%
Domestic Vislence 0.5% 0.9% 04%  05%
Kidnapping 03% 08% 02%  02%
Robbery 02% 05% 01% 05%
Other Viclence 02% 02% 02%  02%
Other Sex 02% 06% 01%  03%
Murder 02% 03% 01%  03%
Dom.Viol. Assaut  0.1% 02% 01%  0.0%
Burglary 1 01% 02% 01% 03%

Exhibit 4 displays the number of sex offenders
recidivating with a felony sex offense. Numbers
are presented because percentages are quite
small. The exhibit indicates that few offenders
have a subsequent felony sex offense within a
five-year follow-up period that results in a
conviction.

Exhibit § displays the recidivism rates for sex
offenders by type of sentence they received:
jail/community supervision, Special Sex
Offender Sentencing Altemative (SSOSA) and
prison.? SSOSA offenders have the lowest
felony, felony sex, and violent felony recidivism
rates, while those sentenced to prison have the
highest rates. Those sentenced to
jail/lcommunity supervision have rates similar to,
but slightly lower than, the recidivism rates of
those sentenced to prison.

° Another report in the Institute’s sex offender sentencing
series analyzes the sentencing decision.

Exhibit 4
Comparing Types of Felony Sex Offenders:
Felony Sex Five-Year Recidivism Counts

Number of Sex Offenders

4,091 661 2,821
Number Recidivating With
Felony Sex Offenss 112 26 66 20
Rape 1 6 5 1 o]
Rape 2 7 4 2 1
Rape 3 9 7 1 1
Sexual Exploitation of a
Minor 2 0 1 1
Child Pomography 3 0 3 0
With Minor
for fmwnorat Purpose 24 1 18 5
Patronize Juvenile Prostituts 1 0 1 o
Luring of Minor 2 1 1 §]
Rape of a Chiid 1 5 1 3 1
Rape of a Child 2 4 0 3 1
Rape of a Chiid 3 14 1 ] 4
Child Molestation 1 17 0 13 4
Child Molestation 2 6 2 4 0
Child Molestation 3 3 o 3 0
Sodomy 1 0 1 0
Indecent Liberties 4 2 1 1
incest 1 1 0 o
Promote Prostitution 1 1 1 o] 0
Promote Prostitution 2 2 0 1 1
Exhibit 5

Comparing Types of Sentences for Sex Offenders:

Five-Year Felo

Recidivism Rates

Number of Sex Offenders 4,091 1055 1,007 1,939
Percentage Distribution 100% 258% 268% 47.4%
Felony 13.0% 14.5% 4.7% 16.9%
Sex ) 27% 3.2% 1.4% 3.2%
Violent (Not Sex) 4.0% 4.3% 1.5% 5.2%
Violent Total 6.7% 7.5% 28% 85%
Property 31%  31% 12% 42%
Drug 23% 3.0% 0.5% 25%
Other 09% 09% 0.2% 1.2%
Non-Violent Total 63% 7.0% 1.9% 8.3%
Misdemeanor 1.5% 152% 49% 13.3%
Sex 01% 02% 0.0% 0.2%
Fadure to Register 24% 20% 1.0% 3.5%
Assault 48% 7.2% 21% 52%
Other 41% 58% 1.8% 4.4%
Total Recidivism 245% 29.7% 9.7% 30.1%

! Jail includes those sentenced to jail and/or community

supefvision.




Exhibit 6 displays violent recidivism rates.
Recidivism for a child victim sex offense is the
most prevalent violent reoffense for all three
types of sentences, with an overail recidivism
rate of 2 percent. SSOSA offenders have the
lowest child victim sex offense recidivism rate,
while those sentenced to jail have the highest
rate. Those sentenced to prison have the
highest rape reoffense rate (0.9 percent).

Exhibit 6
Comparing Types of Sentences for Sex Offenders:
Violent Felony Filve-Year Recidivism Rates

<l Sonous 14 { Sentencoe

20% 2.6% 1.2%

2.1%
Assault 1.7% 1.8% 0.8% 2.0%
Firearm 0.7% 0.9% 0.2% 0.8%
Rape 0.5% 0.5% 0.0% 0.9%
Domestic Violence 0.5% 0.5% 0.1% 0.7%
Kidnapping 0.3% 0.1% 0.1% 0.5%
Robbery 0.2% 0.2% 0.0% 0.4%
Other Violence 0.2% 0.2% 0.0% 0.3%
Other Sex 02% 0.2% 0.2% 0.3%
Murder 0.2% 0.1% 0.1% 0.3%
Dom. Viol. Assauit 0.1% 0.3% 0.2% 0.0%
Burglary 1 0.1% 0.0% 0.0% 0.3%

Exhibit 7
Offendors With History of Felony

Sex Convictions:

Most Senous

Recidivism OHense Total
Offenders 4,952 1,115 3107 730
Percentage Distribution  100%  225% 627%  14.7%
Felony 206% 299% 135% 36.3%
Sex 3.1% 43% 26% 3.3%
Violent (Not Sex) 6.2% 93% 47% 7.8%
Violent Total 9.3% 136% 73% 11.1%
Property 53% 74% 36% 9.3%
Drug 52% 74% 20% 151%
Other 0.8% 1.3% 06% 0.8%
Non-Violent Totat 1.3% 162% 62% 252%
Misdemeanor 12.5% 147% 117% 12.3%
Sex 0.2% 03% 0.2% 0.3%
Failure to Register 2.2% 24% 23% 1.4%
Assault 5.5% 67% 49% 6.0%
Other 4.6% 53% 43% 4.7%
Total Recidivism 44 3% 608% 31.5% 486%

Five-Year Recidivism Rates

Exhibit 7 displays the recidivism rates for
offenders with any felony sex offense conviction
in their Washington State aduit criminal history.
This sample includes offenders with past as well
as current sex offense convictions; it contains
4,952 persons, or 861 more than in the previous
sample. This group of sex offenders has slightly
higher recidivism rates than those in the 1994 to
1998 sample.

Child victim sex offenders are by far the largest
group; 63 percent of these offenders have a child
sex conviction (and no rape conviction) in their
criminal history.

Rapists have the highest recidivism rates, followed

by other sex offenders, and then child sex
offenders with the lowest rates. Rapists have the
highest violent recidivism rate (13.6 percent) and
child victim sex offenders have the fowest violent
offense recidivism rate (7.3 percent).

For further information, contact Robert Bamoski,
(360} 586-2744 or bamey@wsipp.wa.gov.

Exhibit 8 highlights the type of violent offense

involved in recidivism. For this sample of current

and previous sex offenders, assault is the most

prevalent violent recidivism offense, followed by

felony child sex recidivism.

Exhibit 8
Offenders With History of Felony Sex Convictions:

Violent Felony Five-Year Recidivism Rates

4.0%
Child Sex 2.1% 1.5% 2.3% 2.3%
Domestic Viotence 1.0% 1.7% 0.7% 1.1%
Firearm 0.9% 1.3% 0.9% 0.8%
Robbery 0.6% 1.4% 0.3% 0.8%
Rape 0.6% 2.1% 0.2% 0.3%
Kidnapping 0.3% 1.0% 01% 0.3%
Other Sex 0.3% 07% 01% 0.7%
Other Viotence 0.2% 02% 0.2% 0.0%
Burglary 1 0.2% 0.3% 0.1% 0.3%
Murder 02% 02% 0.2% 0.5%
Dom. Viol. Assauit 0.1% 01% 0.2% 0.0%
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During the summer of 2006,
the Division of Probation and
Correctional Alternatives
(DPCA) conducted a survey of
County Probation Departments
to assess sex offender
management practices. Among
the resulting recommendations
was that DPCA draft and
disseminate a series of
research bulletins on issues
related to sex offender
management so that probation
officers in the field would have
the latest information.

This bulletin represents the
first in a series expected to be
completed by the end of 2007
that will bring together issues
in managing sex offenders on
probation, including
assessment, pre-sentence

h investigation, treatment,
supervision strategies to reduce
risk, the use of technology
such as Global Positioning
Systems (GPS), and forensic
computer searches.

A copy of the survey and
results can be found at:

http://www.dpca state.ny.us

Probation is the most common sentence for sex offenders in New York State.
Of the 2,944 sentences for offenses requiring registration on the Sex Offender
Registry (SOR) in 2006, 1,206 were to probation, representing 41.0% of the
total. Sentences to prison accounted for 31.0% (913) and sentences to local
Jails accounted for 16.9% (500). There were 325 offenders in the “other”
sentencing category, including fines and conditional discharges. A small
number of sentences were categorized as unknown (120).

Figure One: Criminal Sentences for Sex Offenses
Requiring Registration: 2000-2006'

1,460
1,200
1,000

P
0| T

2000 2001 2002 2003 2004 2005 2006

[—.._ Probation® ~—a— Prison —g- Jail —o-om;[

*Probation includes split sentences to jail and probation.
Source: New York State Division of Criminal Justice Services, Computerized
Criminal History system (as of 4/07).

In mid-2006, probation departments reported supervising 3,671 sex offenders
requiring SOR registration. They also identified 1,970 offenders who,

although not required to register because of youthful offender status or
pleading to a charge that does not require registration, were also being

supervised as sex offenders due to the nature of the offense for a total of 5,641
supervised sex offenders. Specialized supervision typically includes enhanced

pre-sentence investigation protocol, intensive supervision, small and/or
specialized caseloads, and specialized probation officers or units within the
department to supervise the offenders.

" Includes Youthful Offenders. who are not required to register. These figures were included because probation departments may supervise such
offenders under the same supervision levels and protocols as sex offenders who are required to register. In 2006, YOs made up 9.9% of the total
sentences for registerable offenses, but account for 16.0% of the registerable sentences to probation, Increases in sentences may reflect changes in
sentencing laws that increased the number of offenses requiring SORA registration.
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On a daily basis, probation officers must make
decisions on sentencing recommendations,
supervision levels and tactics, filing violations for
non-compliance with the orders and conditions of
the court, and multiple other areas that affect public
safety. Risk assessment methods enhance decision-
making by ensuring that factors empirically proven
to predict risk are considered in a systematic
manner.

The purpose of this bulletin is to summarize the
research on sex offender recidivism rates, and to
provide an overview of the availability, validity and
usefulness of actuarial risk assessment instruments
specific to sex offenders. Six instruments are
included: the Minnesota Sex Offender Screening
Tool Revised (MnSOST-R); the Rapid Risk
Assessment of Sex Offender Recidivism
(RRASOR); the Risk Matrix 2000; Sexually Violent
Predator Assessment instruments from Colorado;
Static-99; and the Vermont Assessment of Sex
Offender Risk (VASOR).

Actuarial assessment is only one type of assessment
method. Other types include structured professional
Jjudgment and clinical assessment. Structured
professional judgment was developed in the area of
violence assessment and combines informed
judgment with instruments that reflect current
theory, empirical research and clinical experience
about the behavior being assessed (Kropp, 2002).
This approach uses multiple assessment resources to
arrive at a final judgment.

Clinical assessments may be unstructured; or
clinicians may use items such as an interview
schedule, actuarial assessments, or behavior rating
protocols such as the DSM-1V-R (American
Psychiatric Association, 2000), among other
options.

Both structured professional judgment and clinical
assessment are an important part of sex offender
management and will be addressed in a subsequent
bulletin.

Issues in Actuarial Assessment of Sex Offenders

B

Several issues relevant to sex offender assessment
must be addressed before discussing the instruments
themselves, as well as why specialized sex offender
assessment instruments are preferable to those that
predict general (non-sexual) recidivism:

e Recidivism rates for sex offenders differ from
those of other offenders.

* Generalized assessment instruments predict
general offending, but are not designed to
predict sexual offending. Therefore, those
instruments should be used only to predict
general offending. The theoretical
underpinnings of general recidivism differ from
sexual recidivism. Generalized instruments tend
to not measure the underlying theoretical
constructs driving sexual recidivism and may
guide officers down the incorrect path in
supervising sex offenders.

* Most generalized assessment instruments base
recidivism rates on a two to five year follow-up
period for offending. However, sex offenders
remain at risk for a significantly longer period
of time, possibly up to age 60. It has been
estimated that when the follow-up period for
offending is limited to 24 to 36 months, only
about 1/3 of new sexual offenses committed by
rapists, and 1/4 of those committed by child
molesters would have been detected (Prentky,
Lee, Knight and Cerce, 1997).

» Sex offenders are often compliant while under
community supervision, or are able to avoid
detection, and therefore a much longer follow-
up period for re-offending is necessary for
proper validation. On the other hand, one must
take into account historical factors that may
affect the results when a longer follow-up
period is used, such as changes in sentencing
laws, public policy initiatives, and access to
treatment.

Relevant to any discussion on assessment is an
understanding of the actual recidivism rates of the
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type of population under consideration, and
predictors of recidivism.

Recidivism Rates of Sex Offenders v. Non-Sex
Offenders

Recidivism can be defined as a new arrest, charge,
conviction or incarceration, which also affects the
reported rates. Any figures presented will
underestimate re-offense rates because not all
offenses are reported to police, and some that are
reported are not cleared by arrest. For example,
Prentky, Lee, Knight and Cerce (1997) estimate that
true sexual re-offense rates are underestimated by
30-40% when using the simple proportion of
offenders rearrested.

Methodologies also vary. Basing recidivism rates
on a new conviction or incarceration decreases the
rate because offenders who are arrested but not
convicted, convicted of a non-sex offense, and those
convicted but not incarcerated are potentially
excluded.

A meta-analysis of 85 studies on sex offender
recidivism indicates that sex offenders have
comparably high rates of recidivism for all offenses,
but the rate of sexual re-offending is significantly
lower (i.e. 36.3% v. 13.4%) over an average period
of 4 to 5 years (Hanson and Bussiére, 1998):°

e Sexual Offense: 13.4% ‘

e Non-Sexual Violent Offense: 12.2%

e Any Offense: 36.3%

This finding was reflected in the DPCA survey as
well. Of the 133 cases in 2005 where a violation
was filed on a sex offender for a new arrest, only 15
involved an arrest for a new sex offense (11.3%:
75.9% of departments reported data).

Most sex offender recidivism studies have focused
on sex offenders released from prison, and those
rates may differ from those found in a community
correction sample. A Bureau of Justice Statistics

* There is substantial research that indicates recidivism rates
vary by type of offender (rapist, child molester, etc.). This
issue is important to sex offender management and will be
addressed in detail in a subsequent bulletin.

tad

report released by the Department of Justice
(Langan, Schmitt and Durose, 2003) indicates:

s Ofthe 9,691 inmates convicted of a sex
offense and released in 1994, 43.0% were
arrested for any type of crime and 24.0%
were convicted for any type of crime within
three years of release.

s 5.3% were arrested for any new sex crime
within three years of release, and 3.5% were
convicted of any new sex crime.

An analysis conducted by the Division of Criminal
Justice Services (DCJS) of all registered sex
offenders indicates that they are more likely to be
arrested for any type of offense than a sex offense.
Of a sample of 19,458 male sex offenders appearing
on the Sex Offender Registry, 15% were arrested
for a new offense within a year, and 2% were
arrested for a new sex offense. This pattern held
through the eight year mark but the differences
increased in magnitude, as illustrated in Table One.

Table One: Proportion of Registered Sex
Offenders Rearrested (Among 19,827 offenders
on the registry on March 31, 2005)

Time from Any New
Registration Any New Registerable
Date Arrest Sex Offense
~ 1 Year 15% 2%

~ 2 Years 24% 3%

~ 5 Years 41% 6%

~ 8 Years 48% 8%

Source: DCJS: NYS Sex Offender Registry and NYS
Computerized Criminal History Data Base.

The DCIS data above included probationers, as well
as parolees, those under custody and offenders
whose sentence had expired. Specific analysis of the
recidivism rates of sex offenders on probation in
New York State has vet to be undertaken.

Research on a sample of 917 sex offenders on
probation across the U.S. in 17 states from 1986 to
1989 indicates that while under probation
supervision, 11.7% were arrested for a non-sex
offense during a three year follow-up period, and
4.5% were arrested for a new sex crime within three
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years (Meloy, 2005). Another study invelving sex
offender probationers revealed that after five years,
5.6% were arrested for a new sex offense
(Krutschnitt, Uggen and Shelton, 2000).

For comparison purposes, criminal history and
probation registration data recently analyzed by
DCIS indicates that for the 41,974 sentences to
probation in 2003 for any type of crime
(misdemeanor and felony), 8.7% were arrested for a
Violent Felony Offense (NY Penal Law § 70.02-1),
7.0% for a felony drug offense, and 14.8% were

arrested for other felony offenses within three years.

Thus, sex offenders are arrested and/or convicted of
committing a new sex crime at a Jower rate than
other offenders who commit other new non-sexual
crimes.

Predictors of Recidivism

In the adult offender population, meta-analysis has
confirmed the static factors most highly associated
with recidivism include age, criminal history, and
family rearing practices. Dynamic factors include
antisocial personality traits, social companions,
criminogenic needs,” interpersonal conflict and
social achievement (Gendreau, Little and Goggin,
1996).

A meta-analysis conducted by Hanson and Bussiére
(1998) revealed that with sex offenders, the risk of
recidivism was increased when offenders:

o had prior sexual offenses
victimized strangers, selected male or
extrafamilial victims

s had started offending at an earlier age
had engaged in diverse sex offending
failed to complete sex offender treatment

A recent update to the original 1998 meta-analysis
found that several dynamic factors are related to
sexual recidivism that typically would not be
precursors to offending in the general population:

* Defined as “antisocial attitudes supportive of an antisocial
lifestyle and behavior regarding education, employment”
(Gendreau, Little and Goggin, 1996, p. 397).

e deviant sexual interests measured by
phallometry

» sexual interest in children or paraphilic
interests

» emotional identification with children (i.e.
adults who have children as friends)

¢ conflicts with intimate partners

Measures of antisocial personality were also shown
to predict sexual recidivism, as were offenders with
general self-regulation problems (lifestyle
instability, impulsiveness). Furthermore,
employment instability was found to predict sexual
recidivism in the later analysis but was not in the
previous analysis (Hanson and Morton-Bourgon,
2004).

A few notable factors that failed to predict
recidivism with an acceptable level of accuracy
include: phallometric measurements revealing an
interest in rape/violence, social skill deficits,
loneliness, general psychological problems such as
anxiety and depression, and low self-esteem
(Hanson and Bussiére 1998: Hanson and Morton-
Bourgon, 2004).

Research conducted by the Washington State
Institute for Public Policy found that sex offenders
with a conviction for failure to register as required
had higher rates of recidivism (conviction) in all
categories when compared to sex offenders without
a conviction for failure to register: 4.3% v. 2.8% for
felony sex convictions; any felony conviction
38.5% v. 22.9%; and violent felony conviction
15.8% v. 9.4%. However, it was not possible to
predict which offenders would fail to register based
on demographic and criminal history information
(Barnoski, 2006). Therefore, the static predictors
that make up many of these instruments are unlikely
to predict failure to register.

Most sex offender assessment instruments do not
count failure to register as a sexual offense to be
considered in scoring or are silent on the issue. [t
may be advisable to review whether failure to
register would contribute to the accuracy of the
models as a predictive variable of its own rather
than an outcome.
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Sex offender registration requirements are intended
to inform and protect the public. Generally
speaking, assignment to a level can be based on an
objective or actuarial classification instrument,
clinical judgment, or at the discretion of the judge.
In theory, the levels should be associated with
reoffending levels (e.g. Level 3, considered the
highest risk, should have the highest rate of
recidivism).

In 1999, the End of Sentence Review Committee of
W ashington State adopted the Washington State
Sex Offender Risk Classification Tool.* This
extensive instrument contains a risk assessment and
a section on community notification considerations.
It also contains the Rapid Risk of Sexual Offense
Recidivism (RRASOR), and only the highest scores
(4 to 6) are included in the overall risk score. In this
instance, the researchers found that the instrument
had weak accuracy in predicting recidivism
(Bamoski, 2005). Therefore, a level of risk assigned
in association with Sex Offender Registry may not,
in fact, be a valid predictor of risk.

Sex Offender Assessment Instruments

It should be noted that this summary reflects current
research, but new studies are emerging. Several
important studies were released already this year
(Knight and Thornton, 2007; Langton, Barbaree,
Seto, Peacock, Harkins and Hansen, 2007) and
several are being published that analyze the
comparative predictive ability of these instruments.
One research study notes:

“_..it remains unclear from the results
reported here which instruments might be
recommended under what circumstances or
whether the use of multiple instruments in a
given case may increase prediction accuracy.
As well, the essentially atheoretical approach
taken in the development of these
instruments does little to advance our
understanding of sexual offending
behavior...” (Langton et. al. 2007, p. 56).

This research bulletin should be regarded as a
preliminary overview of the current state of sex

“ hitp://www.doc.wa.gov/cpw/docs/05-729 pdf

offender risk assessment since both the knowledge
and theoretical foundations underlying the
instruments continue to grow at a rapid pace. For
example, these types of instruments have a history
of being combined to create new ones; and the
authors of the Static-99 are currently researching
the effect of adding items to the instrument. Finally,
other instruments exist that are based on clinical and
professional judgment, which may be more accurate
in some situations.

Assessment instruments differ from each other in
many respects. In evaluating this group of
assessment instruments for use in probation
departments, the following items were taken into
consideration:

s Assessment instruments differ on how they
define recidivism: arrest, charge, (rejconviction
or (re)incarceration. Although there is evidence
that arrest is the preferred definition because it
is a more inclusive category and eliminates the
issue of plea bargaining to a non-sexual offense,
most of the instruments defined recidivism as a
conviction (Knight and Thornton, 2007).

¢ The type of outcome measured may differ:
sexual or nonsexual reoffending and violent or
non-violent reoffending. Some broadly define
any sexual recidivism involving attempted or
completed contact as violent recidivism. Other
instruments combine sexually-violent and non-
sexually violent offenses together to improve
predictive accuracy. Therefore, sex offender
assessment instruments should be used to
predict sex offending behavior, and not general
or violent offending. Although several of the
tools highlighted here state that they predict
general offending, research indicates that they
are better predictors of sexual offending, and as
such, should be used only to predict sexual
offending.

¢ There has been some research on the validity of
the instruments based on whether the offender is
classified as a rapist or child molester, and
predictive accuracy can vary by offender type
and over time (Knight and Thornton, 2007).
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e The role of “hands off” offending, such as
exhibitionism or voyeurism, is not clearly
understood or systematically assessed. Research
indicates that convicted offenders tend to
engage in such behavior while in the community
and it is included as a predictor of reoffending
in at least two instruments (Static-99, Risk
Matrix 2000 it is taken into account with the
overall score in the VASOR):

o Inasample of 180 sex offenders who
underwent a polygraph examination of
their sexual offending history and/or
behaviors during community
supervision, 46.7% engaged in
exhibitionism, 53.9% in voyeurism,
38.3% viewed pornography, 46.7%
masturbated to deviant fantasies, and
65.6% engaged in other offenses, such as
grooming behavior, engaging in
prostitution or having deviant sexual
fantasies (English, Jones, Patrick and
Passini-Hill, 2003).

Offenders who committed non-contact
offenses were more likely to recidivate
than those whose offenses involved
physical contact with a victim (Hanson
and Morton-Bourgon, 2004).

Q

e Many of these instruments were designed with
specific purposes in mind that may or may not
coincide with the intended use by probation
departments. In addition to predicting
recidivism rates, instruments have been
developed to identify sexually violent predators
or candidates for civil commitment.

All of the assessment instruments discussed here
require training, which is critical to successful and
reliable implementation. Officers must understand
how the scale is constructed, scored, be able to
interpret and communicate the results, and know
how the distribution of scores fits with local
supervision policy (e.g. what risk levels correspond
with level of supervision, case planning, home
visits, collateral contacts, etc.), and supervisors
must periodically review the forms for accuracy in
scoring.

The reliability of the instrument is established in the
validation phase, but departments that choose to
implement any of these instruments have a
responsibility to provide quality assurance so that
reliability in the field is not compromised by
inconsistent or inaccurate scoring. This is
particularly important with instruments that have a
tight range of scores where an error of one point
may change a risk level. The more complex or
difficult the coding structure, the greater potential
for error and the more critical training and quality
assurance becomes.

Five instruments were selected for inclusion, each
of which has reached an acceptable level of validity
in predicting sexual reoffending (one additional
instrument is included as an example). This is
partially due to the fact that they tend to measure
the same constructs. However, base rate
calculations and distributions vary. None of the
instruments have been sufficiently cross-validated
on a purely community corrections sample
representing the racial diversity of New York State.
Cut points are generally provided with the
instruments, but corresponding recidivism rates
should be viewed with caution, as they do not
necessarily reflect what would be found in a sample
of sex offender probationers in New York State.

Statistical Methods

A current statistical method used to gauge the
predictive accuracy of assessment instruments is the
Area Under the Curve (AUC) statistic associated
with the Receiver Operating Characteristics (ROC)
curve (see Hanley and McNeil, 1982; Swets, 1986).
The metric ranges from 0 (no predictive ability) to 1
(perfect predictive ability), and .5 is chance (i.e. a
guess). The AUC statistic can be interpreted as
«__.the probability that a randomly selected
recidivist would have a higher score than a
randomly selected nonrecidivist” (Thornton, et. al.,
2003, p. 227). Higher numbers are associated with
greater validity: values above .7 with small
confidence intervals and statistical significance (p.
< .05 or greater) are considered acceptable.

One advantage is that ROC/AUC statistics are not
constrained by base rates or selection ratios. In
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instrument, and what the instrument predicts. The
values presented are from the most recent study that
compared the accuracy of the instruments with a
sample of 571 incarcerated Canadian adult sex
offenders (Langton, et. al., 2007). A second study
compared the predictive accuracy of the instruments
in a sample of offenders from the Bridgewater
Treatment Facility in Massachusetts (Knight and
Thornton, 2007). Those data are presented in Table
Three.

other words, when dealing with an event that does
not occur with great frequencies, large samples are
normally required to establish predictive outcomes
with statistical reliability. Using the ROC/AUC
statistical methodology allows for evaluation of
accuracy with smaller samples and low base rates.
Table Two is a summary of the major studies
indicating AUC values and confidence intervals
(when available), interrater reliability (if
established), the number of questions on each
instrument, information necessary to score the

Table Two: Comparison of Basic Elements of Selected Sex Offender Assessment Instruments
Risk Matrix
MnSOST-R RRASOR 2000/Sexual Static-99 VASOR
AUC JO*E* 68 not tested 64%* not tested
Confidence 6210.77 61to .75 37t0 .71
Interval’’
AUC from 65 (Barbaree, et. | .73** (Barbaree, .60 (2 years) .68% (Barbaree, 75%* (Langton,
-Other Studies® al., 2001; et. al., 2001) .68 (3 years) et. al., 2001} et. al, 2002)
dynamic items (Craig, et al.
omitted from 2006}
analysis)
Interrater 83 94 not located 88° .83 (McCGrath, et.
Reliability al, 2001)
All instruments are designed to be used with adult, male sex offenders age 18 and above.
Questions 16 4 7 10 19
Information Criminal, sexual Sex offense Sexual and Criminal history; | Criminal, sexual
Required for offense and history; victim criminal offense | victim/offense offense and
Scoring supervision characteristics; history; age, information; supervision
history; age victim single; age history; victim
victim/offense characteristics, and offense
information; single characteristics;
treatment (sex deviant sexual
offense/chemical fixation;
dependency) substance use
information; age patterns; address
changes;
employment or
school history
Predicts Arrest for non- Conviction fora | Conviction for a | Conviction fora “Sexual
violent sexual sexual offense sexual offense sexual offense reoffending”™;
recidivism assessment of
(hands-on); any Five, ten and violence history
criminal offense; fifteen vear
highest scores are reconviction
referred for civil rates on UK
commitment sample
* AUC values provided for sexual recidivism only.
*Langton, Rarbaree, Seto, Peacock, Harkins and Hansen, 2007 (using conviction to measure recidivism); other studies
are cited in the table when data are reported.
*p. <05 **p<.0l; ***p<.00l.
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The most recent information available indicates
acceptable levels of predictive accuracy on four of
the five instruments under consideration. As
indicated in Table Three, those instruments meet
validity standards, and do so over three, ten and
fifteen year intervals. The VASOR was not included
in this particular study; nor were the Colorado SVP

instruments.

Table Three: AUC Values for Serious Sexual
Charges (Confidence Intervals in parentheses;
Knight and Thornton, 2007, Table Five, p. 122).

Scale 3 Years 10 Years | 15 Years
MnSOST-R Total 684Fx* LT72%** 664%*
Sample (618-.729) | (603-.742) | (.564-.765)
RM2000/Sexual 6T4FEF 644%¥* GH33¥%#
Total Sample (603-.745) | (.575-.714) | (.538-.727)
Static-99Total T13*** 684F** 647F*
Sample (.650-.777) | (619-.749) | (.557-.736)
RRASOR 669F*FF 681 FE* 649%F
Total Sample (603-.735) | (615-.748) | (.559-.739)

*p.< .05 **¥ p<.0l; ***p< .00

All instruments under discussion have reached an
acceptable level of construct validity in that they
measure similar concepts and domains, and have
consistently predicted sexual recidivism across
multiple samples. What is not known, however, is
how the scores predict recidivism in the New York
State community corrections population. Therefore,
utility is limited until research can establish
recidivism rates within our population.

Overview of Actuarial Sex Offender Assessment
Instruments

MnSOST-R (Minnesota Sex Offender Screening
Tool- Revised)

The MnSOST-R was Developed by the Minnesota
Department of Corrections in 1991 to identify
predatory and violent sex offenders, and not
intended to be used with incest offenders. It was
designed to be scored from existing correctional
records by case managers, developed based on
existing instruments and research, and revised in
1996.

MnSOST-R Items: Prior sex convictions; length of
sexual offending history; under supervision at
offense; offense in public place; use of force;
multiple acts on a single victim/event; age range of
victim{s}; statutory offending; victim stranger;
history of antisocial behavior; pattern of substantial
drug or alcohol use; employment history;
disciplinary history while incarcerated; chemical
dependency and sex offender treatment; age at
release.

Although the instrument contains four items under
the heading “Institutional/Dynamic Variables” it
can be adapted for community use. Probation
compliance could be substituted for disciplinary
history; sex offender and chemical dependency
treatment are equally relevant to community
supervision; and current age can be used instead of
age at release. The effect of this type of
modification is unknown until the instrument is
tested on the appropriate population.

Predictive ability was confirmed in the development
sample for sexual reoffending (AUC .77, CI .71-
.83) and a cross-validation sample (AUC .73, .CI
65-.82 over six vears; Epperson, et. al. 2003). Two
early cross-validation studies did not indicate
predictive accuracy reaching acceptable levels
(Barbaree, et. al. 2001; Bartosh, Garby, Lewis,
Gray, 2003) but more recent studies indicate
acceptable levels of predictive ability (Knight and
Thornton, 2007; Langton, et. al. 2007).

It is interesting to note that the authors of a 2007
study point out that the difference in the lack of
predictive significance of the MnSOST-R between
the 2001 study and the significant predictive ability
found in the 2007 study may be due to the amount
of training received. In the earlier study, coders had
received a single day of training on scoring the
MnSOST-R; but in the 2007 study, coders had
received three weeks of training on all of the
instruments tested (Langton, et. al., 2007, p. 56).

RRASOR (Rapid Risk Assessment of Sexual
Offense Recidivism) and the Static-99

The RRASOR and Static-99 are the most widely
used and validated instruments in the U.S. and
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abroad. It is comprised of a short, four item version
(RRASOR) and a full ten item instrument (Static-
99). [t was developed by merging the Canadian
RRASOR with the Structured Anchored Clinical
Judgment Scale (SAC-J) used in England and
Wales.

RRASOR and Static-99 Items:

RRASOR: Prior sex offenses; unrelated and male
victims; age

Sratic-99: Prior sex offenses, sentencing dates;
convictions for non-contact offenses; stranger,
unrelated and male victims; age; single

Analysis of a Canadian prison sample suggests that
the RRASOR is more correlated with child sexual
abuse, persistence, and male victims; while the
Static-99 appears to be more correlated with
detached predatory offenders who are young, single,
and less likely to victimize females (Barbaree,
Langton and Peacock, 2006).

The Static-99 has shown promise for prediction of
technical violations with sex offenders on probation
(Austin, Peyton and Johnson, 2003) in two samples
with different follow up periods:

Table Three: Violation Rates by Static-99 Risk
Level in a two Probation Samples (p. 18).

. Sample
Static-99 Six Year Follow | 12 Month Follow
Risk Level Up Up
R T T l]cC | R|]T]|C
Low 329 | 2591 71 | 254 209 | 45

Medium-Low | 549 | 37.2 117713531294 59
Medium-High | 70.7 | 455 | 253 (447 362 85
High 610 | 37.3 1237 166714171 250
Cells indicate percent R=Recidivated (arrests, return to prison
or deaths); T=Technical V iolation; and C=Convicted.

One potential drawback of the Static-99 is the
coding rules for prior and current (index) offenses
are complex and thus subject to error. Offense
history must be parsed on several dimensions that
sometimes overlap: prior sex offenses, prior
sentences, any non-contact offenses, index non-
sexual violence, and prior non-sexual violence.
What constitutes a conviction also has several
underlying dimensions, such as military dismissals,

official reprimands, professional sanctions,
probation violations, etc.

While this issue can be addressed through training,
practice scoring test cases, and quality assurance
review, there is potential for impact on risk levels
with even the slightest error. While the Static-99
instrument includes ten items and a score of up to
12, the scoring instructions group all offenders with
a score of six and higher into the high risk category.
The scoring weights for prior sex offenses leave
slight room for error (i.e. 2 t0 3 convictionsor 3 to 5
charges warrants a score of 2), the other four
categories are a yes/no determination (i.e. they each
may add one point.)

With proper cautions, the Static-99 and RRASOR
are appropriate for use in gauging risk when access
to information is limited. However, the resulting
scores should not be used as the sole source of
information on which to base decisions where
public safety concerns are salient, and other factors
are more relevant.

Recent research was published that evaluated an
update to the Static-99 (Langton, et. al., 2007). The
Static-2002 represents an overhaul of the Static-99
where single status is dropped, and 13 items are
arranged into five domains: age at release,
persistence of sexual offending, deviant sexual
interests, relationship to victim(s), and general
criminality. In this study, the Static-2002
outperformed the Static-99 (AUC and CI of .71 and
64 10 .78, p < .001, compared to .64 p < .01 and .57
to .71, p<.01).

Risk Matrix 2000

This instrument was developed for and validated on
a sample from the United Kingdom prison releases.
It is intended to measure sexual reoffending, violent
reoffending, or a combination of scores in three
different scales. The instrument is based on the
theoretically and empirically derived Structured
Anchored Clinical Judgment framework in use by
prison, police and probation services in the U.K.
and was revised in 2000.
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Risk Maftrix 2000 ltems:

Sexual: age; sexual appearances; criminal
appearances; male, stranger victims; single; non-
contact sex offense

Violence: age, violent appearances, burglary

The assessment process includes up to three steps:
1) score sexual reoffense risk factors and categorize
the offender on risk of sexual reoffense (low,
medium, high, very high), then consider
aggravating factors that may increase the sexual
reoffense (S) risk level and determine final sexual
offense risk level; 2) score the violence risk factors
and determine violence (V) risk level; and

3) add the levels and determine the combined (C)
score. To determine the risk of sexual reoffense
score, only complete the first step.

Unfortunately, this instrument has not been widely
used or tested on U.S. community corrections
populations even though it is considered by many to
be easier to score on sexual and criminal history
offenses than the Static-99.

Sexually Violent Predator Assessment Screening
Instrument; Sex Offender Risk Scale; and
SOMB Checklist - Colorado

A collaborative effort spearheaded by the Colorado
Division of Criminal Justice, the Sex Offender
Management Board (SOMB) and the Office of
Research and Statistics involved criminal justice,
research, mental health and law enforcement
officials and resulted in a series of assessment
instruments. It offers a model for states that wish to
develop their own instruments: a ten item Sex
Offender Risk Scale (SORS) used in placement
decisions; a SOMB Checklist covering seven
dimensions, three of which are elements of the
SORS:; a Sexually Violent Predator Screening
Instrument (SVAPSI) for use by the SOMB to
classify offenders for registration and parole
purposes (includes the SORS); and a lengthy sexual
history disclosure form intended to be used in
conjunction with post-conviction polygraph
examination.

The SVPASI/SORS are the only instruments
located during this review that report to be

appropriate for use with female sex offenders, but
are limited to use with felony sex offenders. The
SVPASI is also unique in that probation and an
approved clinician each fill out their respective
sections of the form. The clinical criteria were
developed through the collaboration of the SOMB,
Parole Board, Division of Parole, treatment
providers and victim services agencies.

SORS Items: juvenile and adult felony convictions;
employment at arrest; failure of first or second grade;
possessed a weapon during current crime; use
(ingested or administered) of alcohol or drugs by the
victim prior to the current crime; SOMB-scales for
denial, deviancy and motivation.

The SPVASI and SORS were created for specific
uses within the State of Colorado. It is not
necessarily appropriate for use in New York, but is
included here to demonstrate the utility of
stakeholders collaborating to develop instrument(s)
that are tailored to the needs, policies and
procedures of their state.

VASOR (Vermont Assessment of Sexual Offense
Recidivism)

The VASOR was developed by the Vermont
Department of Corrections in 1994 to assist
probation and parole officers with placement
decisions. The validity of the VASOR has been
established through a series of studies, but it has yet
to be tested with large and diverse populations
outside of Vermont. Nevertheless, this instrument
shows promise for several reasons. The level of
information required to score the instrument gives
probation officers a very broad view of their case
and fosters the collaborative approach to sex
offender management.

VASOR Items: Prior sex and adult, violent, and
weapons convictions; violations of probation or
court orders; use of force and level of harm;
relationship to victims; male victims/history of
exhibitionism; deviant sexual fixation; alcohol, drug
use; change of address; status of and amenability to
treatment; sexual intrusiveness of current offense;
victim age and status.
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A complimentary instrument has also been
developed by the Vermont Department of
Corrections, the Treatment Progress Scale (TPS),
which will be discussed in a subsequent bulletin.
The TPS is a dynamic assessment scale for sex
offenders that can be used with either the VASOR
or the Static-99 and has shown good predictive
ability for sexual offending in a community
corrections sample.

Discussion and Comparison of Instruments

Each of the instruments discussed here has reached
an acceptable level of validity. However, for the
instruments to be useful, we must understand how
they predict recidivism among a population of sex
offenders on probation in New York.

While they all predict sexual recidivism, varying
amounts of information are needed. For example,
the RRASOR can be coded from four static factors
usually available from a criminal history file. In
contrast, the VASOR requires more information
that must be obtained through multiple methods,
including file and record reviews, interviews with
the offender and victim, and collateral resources.

Which of these instruments are appropriate for use
depends on the goals of the assessor and level of
information available. Quick decisions where public
safety is not imperative can be made with relatively
little static information. Situations where public
safety is imperative requires more accurate
assessment, which in turn requires more
information. The tradeoff in the loss of information
by selecting an instrument requiring fewer items
should not be underestimated.

Summary

Two items illustrate the importance of assessment
in sex offender management. The first is a quote
from prominent researchers in the field. The second
is another quote and a figure illustrating the role of
assessment throughout the criminal justice system
and process:

“Despite the demand for accurate decisions about
sex offenders, the judges, attorneys, examiners,
and clinicians who are required to implement
“special” sex offenders laws have had to rely on
extant assumptions of dangerousness and
reoffense risk that are often ill-informed or
erroneous. Inaccurate decisions lead to
suboptimal dispositions and increase the
likelihood of further victims and additional
expense. Indeed, all facets of the social and
political response to sexual violence, from the
enactment of more effective legislation to
enhancing the efficacy of discretionary decisions,
rely upon an informed, empirically sound
understanding of the offense risks posed by
different groups of sex offenders.” (Prentky, Lee,
Knight and Cerce, 1997, p. 655).

Dr. Andrew J. Harris makes several relevant
observations in a 2006 article published in Federal
Probation titled Risk Assessment and Sex Offender
Community Supervision: A Context-Specific
Framework:

“Ultimately, the relative superiority of one
method [actuarial v. clinical] over another is
highly dependent on the questions we are asking.
If our primary concern deals with the aggregated
long-term risk posed by a group of individuals,
actuarial instruments almost certainly provide the
most valid means of assessing such risk. If we are
concerned with setting forth the relative
probability that a particular individual will re-
offend at some undetermined point in the future,
actuarial instruments provide a moderate degree
of accuracy, albeit one prone to errors.

Yet as soon as we turn to different types of
questions, the relative utility of currently
available actuarial instruments dissipates
considerably. Under what circumstances would
this person be most likely to reoffend? What is
the probable timeframe of reoffense? How has
this person’s risk been mitigated by our
interventions? What is the probable impact of
treatment and supervision?” (p. 36).
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Figure Two: Overview of Assessment from Federal Probation, September 2006

Service Domains | Policy & Management Ongoing Case Acute Interventions
o Strategy Management e Enhanced
« Resource Allocation Sex Offender Supervision &
¢  Quality Treatment Surveillance
Management Housing & e Crisis Intervention
Employment « Police Action
Baseline Case Planning Ancillary
s Classification Services
¢ Special Conditions Case Plan
¢ Terms of Adjustments
Supervision
g:i?:g;ien Nomothetic [diographic
Risk Emphasis Prediction of General Risk Measurem;rgkof Specific
gppizcabie Risk Static Stable Acute
Factors
Primary Methods Actuarial Practitioner Judgment
Frequency of Once at Baseline Periodic Ongoing
Assessment

Source: Federal Probation, September 2006 (htzp:i!www‘uscourts.govifedprobeeptember_E{)Oéiframeworkﬂﬁ gurel html)
Reproduced with permission.

Figure Two introduces several concepts
relevant to discussion on assessment. Aside
from the broad array of service domains that
can benefit from assessment, the orientation of
the assessment, emphasis on type of risk and
applicable risk factors, assessment methods and
frequency are also important considerations.

Primary orientation refers to the scope of
factors considered. The nomothetic tends to
focus on abstract, general or universal
statements of law (e.g. general risk of
recidivism relative to a non-recidivist). As
such, prediction of risk based on universal laws
requires actuarial instruments based on static
(unchangeable) factors.

At the other end of the spectrum lies an
ideographic orientation, or one that deals with
unique, individual risk measured by two types
of dynamic factors. Stable risk factors are those
that are amenable to change only over a long
period of time. Acute risk factors are those
associated with immediate risk of recidivism.
Both require the judgment of practitioners,
probation officers, clinicians, or their

collaboration. These types of assessments are
the heart of case management and supervision
work, and as such are considered to be periodic
or ongoing, depending on the issue.

Although the clinical-actuarial debate rages,
Dr. Harris points out that “...the majority of
sex offender management practice calls for
operating on a “middle ground” that draws
from both approaches....the clinical-actuarial
continuum is only one dimension within a
broader practical framework that integrates a
range of related constructs.” (2006, p. 7)

He makes the case that actuarial assessment is more
appropriate for determining sentencing
recommendations, orders and conditions, and
classification (baseline case planning). Clinical
assessment and professional judgment are more
appropriate for supervision (ongoing case
management) and acute interventions when other
risk factors are present, such as a failed polygraph
examination or being caught with pornography.

In conclusion, there are several actuarial assessment
instruments available to probation practitioners,
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specific to sex offenders, that appear to be relatively
simple to use. The next step is to determine the
most appropriate instruments and decision points at
which to use them, and the implications of each.
Key considerations include:

e For what purpose will the assessment be
used (e.g. sentencing recommendations,
SOR registration level, supervision levels or
plans?) and is it consistent with the rationale
for the development of the instrument?

o Will all of the necessary information be
available to accurately score the instrument?

e s training available or can it be developed?

e How will coding reliability (i.e. quality
assurance) be accomplished?

e What polices are necessary to guide officers
in the use of these instruments?

Recommendations

The instruments outlined in this bulletin have
individual strengths and weaknesses, and potential
issues with scoring and access to information. It is
critical that the rates of sexual reoffending for the
New York probation population be determined and
that they correspond with each risk level for these
instruments to be useful to probation officers in the
field. Considering the various research
methodologies used in validating each instrument, it
is unclear whether the recidivism rates indicated by
the research can be transferred to a population of
sex offenders in the community. Only the
RRASOR/ Static-99 has been sufficiently cross-
validated with a number of samples to cautiously
use the rates of reoffending presented with the
instrument. The other instruments show a great deal
of promise.

Considering the vast array of decisions that may be
made using risk assessment instruments, such as
pre-trial release, sentencing recommendations that
may include incarceration, and levels of supervision
and treatment, careful considerations must be given
to the context in which the assessments are used.

With the implementation of any assessment
instrument, training is required. Modules should
include the theoretical foundations and predictors of
sex offending, typologies of offenders, issues with
recidivism rates, and effective use and
communication of the results. Officers should be
required to demonstrate competency by accurately
scoring a number of instruments prior to use in the
field.

This builetin was researched and writien by

Jami Krueger, Community Correction
Representative 11. Comments and clarifications
may be directed to jami.krueger@dpca.state.ny.us.

The author would like to thank Dr. David Thornton
of the Sand Ridge Secure Treatment Center;
Mauston, W1; Robert McGrath, Vermont
Department of Corrections; and Dr. Andrew J.
Harris, University of Massachusetts at Lowell, and
Dr. Raymond Knight, Brandeis University for their
sharing of data, instruments, publications and/or
time to discuss the issue of assessment.
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Few sex offenders deemed 'violent predators,’ audit finds
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7-14.2011 California:

The year before California voters passed Jessica's Law, a broad crackdown on sex offenders, the
state prison system referred 512 potentially "violent predators” for examination.

By 2007, the year after the law (Proposition 83) passed, that number had rocketed by more than
1,600 percent. Meanwhile, the number of convicts actually deemed sexually violent predators
almost tripled, from 15 in 2005 to 43 in 2007.

But the number of convicts considered violent predators has dwindled in the years since,
according to a report released yesterday by the California State Auditor. After a significant
uptick in sexually violent predator commitments in 2006 and 2007, the number dropped to 16 in
2008 and just three in 2009, according to data collected by the auditor.

The auditor's examination [PDF] also found that the Department of Corrections and
Rehabilitation has been referring far more inmates for examination as possible sexually violent
predators than the law permits. Rather than discerning which sex offenders to refer, the prison
system has instead forwarded all such offenders for review.

Further, the corrections department has not given the state Department of Mental Health the
required six-month lead time for examinations.

Corrections officials confirmed the findings. "We agree that improvements can be made in
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streamlining the process and have already implemented steps to improve the timeliness of our
referrals to DMH," wrote Scott Kernan, the corrections undersecretary.

Offenders deemed predators are committed to treatment by the mental health department after
finishing their prison sentences.

Jessica's Law made it easier to designate a predator in two ways. First, it expanded the number of
criminal offenses that can earn a convict that label. Second, it changed the law so that all sex
offenders who have one victim of a criminal sex act can potentially be deemed a predator; in the
past, an offender had to have committed crimes against at least two victims.

Perhaps the most noteworthy finding in the audit report is how few convicts the state's court
system has committed as sexual predators.

Since 2005, 59 percent of California's released sex offenders violated their parole; however, just
1 percent (134 convicts) committed a new offense. One committed a new sex offense.

The auditor concluded that the corrections department forwarded for review all inmates
convicted of any sex offense, not just those designated under Jessica's Law. More than 14,000
cases (45 percent of all referrals) were sent to the mental health department, despite the fact that
the agency had previously concluded the inmates were not sexually violent offenders.

The report concludes the huge number of referrals is the result of unintended consequences.

"By expanding the population of potential SVPs to include offenders with only one victim rather
than two, Jessica's Law may have unintentionally removed an indirect but effective filter for
offenders who do not qualify as SVPs because they lack diagnosed mental disorders that
predispose them to criminal sexual acts. In other words, the fact that an offender has had more
than one victim may correlate to the likelihood that he or she has a diagnosed mental disorder
that increases the risk of recidivism.” ..Source.. by Ryan Gabrielson for California Watch. Story
courtesy of our media partners at California Watch (A Project of the Center for Investigative

Reporting)
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Arizona Recidivism

FACT SHEET 98-06

SEX OFFENDER RECIDIVISM

During September 1998, the Research Unit of the Arizona Department of Corrections. (ADC)
completed an analysis of sex offenders released from ADC custody over the ten-year period from
July 1988 through June 1998. A released offender was included in the study if he or she was
serving time for one or more sex offenses just prior to release from incarceration. Offenders were
tracked only with reference to the first release from a given criminal sentence.

The record of each targeted sex offender was reviewed to determine if the offender returned to
the custody of the Department by June 30, 1998, and if so, under what circumstances. Returns
for technical violations were distinguished from returns with new felony convictions. In cases of
new convictions, information was recorded concerning the nature of all new conviction offenses.
Preliminary findings from the study are as follows:

2,444 sex offenders were released from ADC custody over the ten-year period. The average
period of follow-up (to June 30, 1998) for all sex offenders was 54.5 months. Among the 2,444,
509 or 20.8 % returned at least once to the custody of the Department, including 346 or 14.2%
with new felony convictions. While sex offenders returned to prison for a variety of new cnmes,
78 or 3.2% returned for a new felony sex offense, and an additional 90 or 3.7% returned for a
new violent felony offense.

Among the 2,444 released sex offenders, 1,087 (44.5%) were released to the supervision of ADC
parole officers. Among this group, eight (8) or 0.7% were found to have committed a new sex
offense during the period of parole supervision. Among the eight (8), one (1) or 0.1% returned to
custody with a new sex offense conviction while still under supervision. The remaining seven (7)
were returned to custody after termination of the period of supervision.

The most serious new sex offense committed by the 78 sex offense recidivists was:

Child molestation or sexual conduct with a minor 34(44%)
Rape or sexual assault 22(28%)



Sexual indecency (exposing) 14(18%)
Sexual abuse 8(10%)

Among the 78 sex offense recidivists, the timing of the commission of new sex offenses was as
follows:

35 (45%) were committed within the first year after release;

19 (24%) were committed within the second year after release;

8 (10%) were committed within the third year after release;

3 (4%) were committed within the fourth year after release;

6 (8%) were committed within the fifth year after release;

4 (5%) were committed within the sixth year after release;

3 (4%) were committed within the seventh year after release.

The Department of Corrections is currently working with the Federal Bureau of Investigation
(FBI) to determine if data can be accessed for the completion of the second phase of the research.
Further study will be undertaken if data is available to ascertain if any of the offenders in the
study have re-offended and have entered secure custody in other jurisdictions. It is anticipated
that the report on the first phase of the research will be published before the end of the year. For
further information, please contact the Department of Corrections.
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Introduction and highlights
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introduction

in 1994, prisons in 15 States released
9,891 male sex offenders. The 9,691
men are two-thirds of alt the male sex
offenders released from State prisons
in the United States in 1994. This
report summarizes findings from a
survey that tracked the 9,691 for 3 full
years after their release. The report
documents their “recidivism,” as
measured by rates of rearrest, recon-
viction, and reimprisonment during the
3-year followup period.

This report gives recidivism rates for
the 9,691 combined total. it also
separates the 9,691 into four overlap-
ping categories and gives recidivism
rates for each category:

« 3, 115 released rapists

. 6,576 released sexual assaulters
« 4 295 released child molesters

» 443 released statutory rapists.

The 9,691 sex offenders were released
from State prisons in these 15 States:
Arizona, Maryland, North Carolina,
California, Michigan, Ohio, Delaware,
Minnesota, Oregon, Florida, New
Jersey, Texas, llinois, New York,

and Virginia.

Highlights

The 15 States in the study released
272,111 prisoners altogether in 1994
Among the 272,111 were 9,691 men
whose crime was a sex offense (3.6%
of releases).

On average the 9,691 sex offenders
served 3% years of their 8-year
sentence (45% of the prison sentence)
before being released in 1994

Rearrest for a new sex crime

Compared to non-sex offenders
released from State prisons, released
sex offenders were 4 times more likely
to be rearrested for a sex crime.
Within the first 3 years following their
release from prison in 1994, 5.3% (617
of the 8,691) of released sex offenders
were rearrested for a sex crime. The
rate for the 262,420 released non-sex
offenders was lower, 1.3% (3,328 of
262,420).

The first 12 months following their
release from a State prison was the
period when 40% of sex crimes were
allegedly committed by the released
sex offenders.

Recidivism studies typically find that,
the older the prisoner when released,
the lower the rate of recidivism.
Resulis reported here on released sex
offenders did not follow the familiar
pattern. While the lowest rate of
rearrest for a sex crime (3.3%) did
belong to the oldest sex offenders
(those age 45 or oider), other compari-
sons between older and younger
prisoners did not consistently show
older prisoners’ having the lower
rearrest rate.

The study compared recidivism rates
among prisoners who served different
lengths of time before being released
from prison in 1994. No clear associa-
tion was found between how long they

were in prison and their recidivism rate.

Before being released from prison in
1984, most of the sex offenders had
been arrested several times for differ-
ent types of crimes. The more prior
arrests they had, the greater their tikeli-
hood of being rearrested for another
sex crime after leaving prison. Re-
leased sex offenders with 1 prior arrest
(the arrest for the sex crime for which
they were imprisoned) had the lowest
rearrest rate for a sex crime, about 3%;
those with 2 or 3 prior arrests for some
type of crime, 4%; 4 to 6 prior arrests,
8%: 7 to 10 prior arrests, 7%; and 11
to 15 prior arrests, 8%.

Rearrest for a sex crime against a child

The 9,691 released sex offenders
included 4,295 men who were in prison
for child molesting.

Of the children these 4,295 men were
imprisoned for molesting, 60% were
age 13 or younger.

Half of the 4,285 child molesters were
20 or more years older than the chiid
they were imprisoned for molesting.

On average, the 4,295 child moiesters
were released after serving about 3
years of their 7-year sentence (43% of
the prison sentence).

Compared to the 9,691 sex offenders
and to the 262,420 non-sex offenders,
released child molesters were more
likely to be rearrested for child molest-
ing. Within the first 3 years following
release from prison in 1994, 3.3% (141
of 4,295) of released child molesters
were rearrested for another sex crime
against a child. The rate for all 8,691
sex offenders (a category that includes
the 4 295 child molesters) was 2.2%
(209 of 9,691). The rate for all 262,420
non-sex offenders was less than half of
1% (1,042 of the 262 420).

Of the approximately 141 children
allegedly molested by the child moles-
ters after their release from prison in
1994, 79% were age 13 or younger.

Recidivism of Sex Offenders Released from Prison in 1994 1
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Released child molesters with more
than 1 prior arrest for child molesting
were more likely 1o be rearrested for
child molesting (7.3%) than released
child molesters with no more than 1
such prior arrest (2.4%).

Rearrest for any type of crime

Compared to non-sex offenders
released from State prison, sex offend-
ers had a lower overall rearrest rate.
When rearrests for any type of crime
(not just sex crimes) were counted, the
study found that 43% (4,163 of 9,691)
of the 9,691 released sex offenders
were rearrested. The overall rearrest
rate for the 262,420 released non-sex
offenders was higher, 68% (179,391 of
262,420).

The rearrest offense was a felony for
about 75% of the 4,163 rearrested sex
offenders. By comparison, 84% of the
179.391 rearrested non-sex offenders
were charged by police with a felony.

Reconviction for a new sex crime

Of the 9,691 released sex offenders,
3.5% (339 of the 9,691) were recon-
victed for a sex crime within the 3-year
followup period.

Reconviction for any type of crime

Of the 9,691 released sex offenders,
24% (2,326 of the 9,691) were recon-
victed for a new offense. The reconvic-
tion offense inciuded all types of
crimes.

Returned to prison for any reason

Within 3 years following their release,
38.6% (3,741) of the 9,691 released
sex offenders were returmed fo prison.
They were returned either because
they received another prison sentence
for a new crime, or because of a
technical violation of their parole, such
as failing a drug test, missing an
appointment with their parole officer, or
being arrested for another crime.
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Rearrest and reconviction for a new sex crime

Rearrest and reconviction
Al sex offenders

Based on official arrest records, 517 of
the 9,691 released sex offenders
(5.3%) were rearrested for a new sex
crime within the first 3 years following
their release (lable 21). The new sex
crimes for which these 517 men were
arrested were forcible rapes and sexual
assaults. For virtually ali of the 517, the
most serious sex crime for which they
were rearrested was a felony. Their
victims were children and aduits. The
study cannot say what percentage
were children and what percentage
were adults because arrest files did not
record the victim’'s age.

Of the total 9,691 released sex, 3.5%
(339 of the 9,681) were reconvicted for
a sex crime (a forcible rape or a sexual
assault) within 3 years.

Sex offenders compared
to non-sex offenders

The 15 States in this study released a
total of 272,111 prisoners in 1994. The
9,691 released sex offenders made up
less than 4% of that total. Of the
remaining 262,420 non-sex offenders,
3,328 (1.3%) were rearrested for a new
sex crime within 3 years (not shown in
table). By comparison, the 5.3%
rearrest rate for the 9,691 released sex
offenders was 4 times higher.

Assuming that the 517 sex offenders
who were rearrested for another sex
crime each victimized no more than
one victim, the number of sex crimes
they committed after their prison
release totaled 517. Assuming that the
3,328 non-sex offenders rearrested for
a sex crime after their release also
victimized one victim each, the number
of sex crimes they committed was
3,328. The combined total number of
sex crimes is 3,845 (517 plus 3,328 =
3.845). Released sex offenders
accounted for 13% and released
non-sex offenders accounted for 87%
of the 3.845 sex crimes committed by

all the prisoners released in 1994 Child molesters and statutory rapisis
(517 1 3,845 = 13% and 3,328/ 3,845
= B7%). After their release, 5.1% (221 men) of
the child molesters and 5.0% (22 men)
of the statutory rapists were rearrested-
for a new sex crime {table 22). Not all
of the new sex crimas were against
children. The new sex crimes were
forcible rapes and various types of

sexual assaults.

Rapists and sexual assaulters

Of the 3,115 rapists, 5.0% (155 men)
had a new arrest for a sex crime (either
a sexual assault or another forcible
rape) after being released. Of the 6,576
released sexual assaulters, 5.5% (362
men) were rearrested for a new sex
crime (either a forcible rape or another
sexual assault).

Following their release, 3.5% (1 50
men) of the 4,295 released child
molesters were convicted for a new
sex crime against a child or an adult.
The sex crime reconviction rate for the
443 statutory rapists was 3.6% (16
reconvicted men).

A total of 100 released rapists were
reconvicted for a sex crime. The 100
men were 3.2% of the 3,115 rapists
released in 1994. Among the 6,576
released sexual assaulters, 3.7% (243
men) were reconvicted for a sex crime.

Table 21. Of sex offenders released from prison in 1994, percent rearrested
and percent reconvicted for any new sex crime, by type of sex offender

Sexual
Al  Rapists  assaulters
Percent rearrested for any new
sex crime within 3 years 53% 5.0% 5.5%
Percent reconvicted for any new
sex crime within 3 years™ 3.5% 3.2% 3.7%
Total released 9,691 3.115 6,576

Note: The 8,691 sex offenders were released in 15 States.

“Because of missing data, prisoners reieased in Ohio were exciuded from
the calculation of percent reconvicted. Due to data quality concemns,
calculation of percent reconvicted excluded Texas prisoners classified as
“other type of refease.”

Table 22. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested and percent reconvicted for any new sex crime

Child Statutory
molesters  rapists
Percent rearrested for any new
sex crime within 3 years 51% 5.0%
Percent reconvicted for any new
sex crime within 3 years” 3.5% 36%
Total released 4295 443

Note: The 4 285 child molesters were released in 15 States, the 443 statutory rapists in 11
States. Because of overlapping definitions, alt statutory rapists also appear under the column
"child molesters.”

*Because of missing data, prisoners released in Ohio were excluded from the calculation

of percent reconvicted. Due to data quality concems, calculation of percent recopvicted
excluded Texas prisoners classified as "other type of release.”

24 Recidivism of Sex Offenders Released from Prison in 1994
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The Gavernor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 93814

Dear Governor and Legislative Leaders:

As requested by the Joint Legislative Audit Committee, the California State Auditor presents this audit report
concerning the state’s Sex Offender Commitment Program (program), which targets a narrow subpopulation
of sex offenders (offenders)—those who represent the highest risk to public safety because of mental disorders.
Our analysis shows that between 2007 and 2010 less than 1 percent of the offenders whom the Department of
Mental Health (Mental Health) evaluated as sexually violent predators (SVPs) met the criteria necessary for
commitment.

Our report concludes that the Department of Corrections and Rehabilitation (Corrections) and Mental Health's
processes for identifying and evaluating SVPs are not as efficient as they could be and at times have resulted in
the State performing unnecessary work. The current inefficiencies in the process for identifying and evaluating
potential SVPs stems in part from Corrections’ interpretation of state law. These inefficiencies were compounded
by recent changes made by voters through the passage of Jessica’s Law in 2006. Specifically, Jessica’s Law added
more crimes to the list of sexually violent offenses and reduced the required number of victims to be considered
for the SVP designation from two to one, and as a result many more offenders became potentially eligible for
commitment. Additionally, Corrections refers all offenders convicted of specified criminal offenses enumerated
in law but does not consider whether an offender committed a predatory offense or other factors that make the
person likely to be an SVP, both of which are required by state law. As a result, the number of referrals Mental
Health received dramatically increased from 1,850 in 2006 to 8,871 in 2007, the first full year Jessica’s Law was
in effect. In addition, in 2008 and 200g Corrections referred 7,338 and 6,765 offenders, respectively. However,
despite the increased number of referrals it received, Mental Health recommended to the district attorneys
or the county counsels responsible for handling SVP cases about the same number of offenders in 2009 as it
did in 2005, before the voters passed Jessica’s Law. In addition, the courts ultimately committed only a small
percentage of those offenders. Further, we noted that 45 percent of Corrections’ referrals involved offenders
whom Mental Health previously screened or evaluated and had found not to meet SVP criteria. Corrections’
process did not consider the resuits of previous referrals or the nature of parole violations when re-referring
offenders; which is allowable under the law.

Our review also found that Mental Health primarily used contracted evaluators to perform its evaluations—
which state law expressly permits through the end of 2011. Mental Health indicated that it has had difficulty
attracting qualified evaluators to its employment and hopes to remedy the situation by establishing a new
position with higher pay that is more competitive with the contractors. However, it has not kept the Legislature
up to date regarding its efforts to hire staff to perform evaluations, as state law requires, nor has it reported the
impact of Jessica’s Law on the program.

Respectfully submitted,

e, 7). Hoole

FLAINE M. HOWLE, CPA
State Auditor
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rienced an estimated 20 million violent and

property victimizations, according to the
National Crime Victimization Survey (NCVS).
These criminal victimizations included an esti-
mated 4.3 million violent crimes, 15.6 million
property crimes, and 133,000 personal thefts.
Rates of viclent and property crime in 2009 were
at the lowest overall levels recorded since 1973,
the first year for which victimization estimates
from the survey were produced.

In 2009, US. residents age 12 or older expe-

The overall victimization rate for violent crimes
declined from 19.3 to 17.1 victimizations per
1,000 persons between 2008 and 2009 (table 1LA
dedline in simple assault (down 13%) contributed
to the overall decline in the violent crime rate
during this period. Due to a decline in the rate of
theft (down 6%), the overall property crime rate
also declined between 2008 and 2009,

Rates for every type of violent and property crime
measured by the NCVS declined from 2000 to
2009. During the 10-year period, the violent crime
rate declined by 39% and the property crime rate
decreased by 29%. Declines ranged from 57% for
rape or sexual assault to 19% for household bur-
glary among the individual types of crimes.

Table 1
Criminal victimization, numbers, rates, and percent change, by type of
crime, 2008 and 2009

Number of victimizations Rates? Percent change
Type of aime 2008 2009 2008 2009 2008-2009°
All gimes 21,312,400 20,057,180 ~ ~
Violent arimet 4,856,510 4,343,450 193 173 11.2%*
Serious violent aimed 1,595,590 1,483,040 63 58 1.7%
Rape/sexual assault? 203830 125910 0.8 65 387
Robhery 551,830 533,790 22 21 4.0
Assault 4,100,850 3,683,750 163 45 -108*
Aggravated 839,940 823,340 33 32 27
Simple 3,260,920 2,860,410 129 13 1y
Persenal theftf 136710 133,210 05 45 33%
Property aime 16,319,180 15,580,510 1347 1274 -5.5%*
Househoid burglary 3,188,620 3,134,920 263 56 -6
Motor vehidle theft 795,160 735,770 656 60 -84
Theft 12,335,400 11,709,830 1018 957 0%

Nete: Detail may not sum to total because of rounding. Tota! population age 120 older was 252,242,520 in 2008 and
254,105,610 in 2009, Total number of households was 121,141,060 in 2008 and 122,327,660 in 2009. See appendix
table 1 for standard errors.

~Not applicable.
“Difference is significant at the 95%-confidence tevel, Differences are described a5 higher, lower, or different in text.

*+[jifference is significant at the 30%-confidence level. Differences are described as somewhat, slightly, marginally, or
some other indication i text.

S¥ictimization rates are per 1,000 persons age 12 or older or per 1,000 households.

tParcent change calculated based on unrounded estimates.

Excludes murder because the NCVS is based on interviews with victims and therefore cannol measure murder,
dincludes rape/sexual assault, robbery, and aggravated assault.

#See Methodology for discussion on changes i the rate of rape/sexual assault between 2008 and 2009,
fincludes socket picking, completed purse snatching, and altempted purse snatching

« An estimated 4.3 million violent crimes, 15.6 mill
i

residents age 12 or older in 2009,

» Rates of viclent idown 39%) and property [down 29%] crimes

decreased between 2000 and 2009,

x The overall rate of firearm violence declined from 24014
victimizations per 1,000 persons age 12 or older between 2000

and 2009

« Armed offenders committed 22% of all violent crime incidents in

2009, including 8% by offenders with a firearm.

ion property
crimes, and 133,000 personal thefts were committed against US.

» Viclenice against males, blacks, and persons age 24 or younger oc-
curred at higher or somewhat higher rates than the rates of violence
against fernales, whites, and persons age 25 o7 older in 2009.

Females knew their offenders in almost 70% of violent crimes
committed against them; males knew their offenders in 45% of
violent crimes committed against them.

About half (499%) of all violent crimes and about 40% of alt prop-
erty crimes were reported to the police in 2003, Viclent crimes
against females (53%]) were more likely to be reported than
violent crimes against mates (45%).

Eor a list of publications in this series, go to hﬁp:.f’!bg’s,s;p,Lzsé{)j‘geyféaéex,cfm??y:pbse&s%é:{;;



HB 473/SB 280
CRIMINAL PROCEDURE ~ SEX OFFENDERS - LIFETIME SUPERVISION
Improving Maryland's ability to reduce sex offender recidivism in our communities

Sex Offender Lifetime Supervision: Success Stories of Other States

COLORADO:

FY 2009

+ 1,496 offenders were sentenced to prison under lifetime supervision
provisions

+ 166 offenders were sentenced to probation under lifetime supervision
provisions

+ 590 offenders were under active lifetime supervision

+ 52 sex offenders (sentenced between 1998 and 2009) had their Ifetime
supervision sentences terminated.

+ Less than 1% of actively supervised offenders committed new felonles (3) and
misdemeanors (1). Remaining offenders’ probations were revoked due to technical
violations, deportation, death, abscission, and judgments set aside.

(Source: Lifetime of Supervision of Sex Offenders, Annual Report, State of Colorado, 2009.)

ARIZONA:

In 1985, the Arizona State Legislature passed a statute that permitted
lifetime probation for certain sex offenders. This statute was the impetus for
the creation of Maricopa County's specialized sex offender supervision
program, which began in 1987 and became formal in 1993, under the
authority of the county Adult Probation Office.

May 1993 - August 2000
+ 2,344 offenders were under active lifetime supervision

¢ Approximately 6.8% committed a new criminal offense (160 offenders)
+ Ofthose, 1.8% committed new sex offenses (42 offenders)
*

Further analysis of the new sex offenses revealed that the crimes generally occurred after
family or friends allowed access to children, even when they were aware of the offender’s
history.

FY 2008

+ 1,666 under active lifetime supervision

+ 2.9% new felony convictions

s 33.8% revoked to Department of Corrections

(Sources: Case Studies on the Center for Sex Offender Management’s National Resource
Sites, 2nd Edition, Center for Sex Offender Management, April 2001. 2009 Annual Report,
Maricopa County Adult Probation)

STATES WITH SOME FORM OF LIFETIME SUPERVISION FOR QUALIFYING SEX OFFENDERS

AZ. CO, FL, GA, IL, IA, KS, MA, ME, MO, MS, NE, NH, NJ, NV, NY, OR, RI, TN, UT,
VT, WA, WI



CRIMINAL PROCEDURE - SEX OFFENDERS - LIFETIME SUPERVISION
Improving Maryland’s ability to reduce sex offender recidivism in our communities

Mandatory Lifetime Supervision will

*

Reduce violence against children and others by
expanding Maryland’s successful supervision and
management of our most serious sex offenders

Extend proven supervision strategies to sex
offenders released in our communities

Protect the public from false reliance on lifetime
registration by ensuring lifetime supervision of our
most serious sex offenders

Aid law enforcement in effectively monitoring and
enforcing offenders through state-of-the art
technology

Send offenders who violate lifetime supervision
back to jail and out of our communities

HB 473/SB 280 Summary:

*

Requires courts to sentence certain serious sex
offenders and multiple offenders to lifetime
supervision

Requires lifetime supervision to be consecutive to
any sentence or probationary term imposed for
underlying offense

Requires pre-sentence investigation prior to
imposing lifetime supervision conditions such as
GPS

Establishes criminal penalties for violations
Eliminates dim credits for offenders on lifetime

Authorizes a person to petition the court for
discharge from supervision following original
sentence plus 3 years of lifetime supervision

Requires courts, with DPP, to make finding that the

offender is not an unacceptable risk to the
community

Sex Offender Supervision:
Maryland’s Success Story

During the 2006 Special Session, the Maryland General
Assembly passed HB 2.

Within months of enactment, DPP had established and
trained specialized sex offender management and
enforcement teams throughout Maryland

Today, 83 special agents manage 2300 sex offenders

Agents use state-of-the-art technology to augment
supervision:
e Clinical Polygraph Examination
s Computer Monitoring (of offender’s computer
activity)
s GPS tracking

231 offenders are on GPS today. Since the program’s
inception in February 2009, 1300 offenders have been on
GPS.

During the 18 months from July 2008 through
December 2009:

Between 87% and 94% of sex offender cases closed
each month were closed in satisfactory status or by
revocation in response to a technical violation.

in other words, these offenders were not convicted of
new offenses while under DPP supervision.

Less than one-third of one percent of the sex
offenders under active DPP supervision were
charged with new sex offenses.

Qualifying Convictions

for Lifetime Supervision:

1" rape; attempted 1 rape, 2" rape, attempted 2’
rape, 1 sexual offense, attempted 1" sexual
offense, certain 2° and 3’ sexual offenses, and
sexual abuse of a minor; and multiple offenses

Approximately 24 states have some form of
lifetime supervision for qualifying sex
offenders including AZ, CO, FL, GA, IL, KS,
MA, NH, NY, RI, TN, UT, WA




How a ‘Tough-on-Crime’ State Became Smart on Crime

Kentucky's overhaul of its criminal justice system this spring is a textbook
example of genuine bipartisanship.

For three decades, Kentucky politicians proved they were tough on crime. At every
opportunity, they stiffened sentences and added offenses to the state's penal code.

They nearly bankrupted the state.

Kentucky's corrections budget grew from $30 million in 1980 to nearly $470 million in
2010, even as lawmakers cut $1.8 billion from the state’s budget in the grip of a deep
recession. The prison population grew 80 percent between 1997 and 2009, the year
Kentucky led the nation in the rate of incarceration.

Of 22,000 state felons that year, 8,000 were in county jails that became dependent on
state funding.

But the crime rate remained relatively flat, below the national average, and about what it
was when the tough on crime movement began.

The state’s justice system seemed ripe for change. But no one expected it to be easy.

When some legislators in the Kentucky General Assembly tried to reduce the strain
imposed on the state budget by prison overcrowding in 2009, by inserting parole credit
provisions in the budget to release around 1,500 prisoners, prosecutors and law
enforcement howled.

A challenge from a local prosecutor and the state attorney general to remove the
provisions lost in court.

Nevertheless, few could have predicted what happened in late February this year. After
a year of study, Kentucky lawmakers overhauled the state’s drug laws, as well as its
sentencing, probation and parole system. Following passage in the Kentucky House
(Feb. 17) and Senate (Feb. 28), the bill became law upon the signature of Gov. Steve
Beshear on March 3.

The law's provisions include:

Alternative sentencing for non-violent offenders and strengthening supervision of high
risk parolees, while providing incentives for reduced time for lower risk parolees. It also
calls for greater supervision of prisoners reentering the community;

Swift, but measured sanctions for parole violators;

More information on sentences for crime victims;



On drug sentencing, it distinguishes between simple drug possession and commercial
trafficking, and provides for more drug treatment options for drug offenders.

Half the accrued savings of the reform are required to be ploughed back into the
corrections budget and half of that is to be set aside to assist county jail costs. Italso
requires a certificate-of-need process before any new jail can be constructed.

The reform is expected to lower prison populations, expand drug treatment and save
the state more than $420 million over the next decade.

It was a landmark of bipartisanship, accomplished in the face of the kind of polarized
political climate that has defeated similar reform attempts elsewhere.

Democrats and Republicans each control one chamber of the legislature, and the leader
of the Republican Senate was openly planning to challenge the incumbent Democratic
governor in the 2011 election.

The story of how it happened might serve as an object lesson to other states.
‘Stars in Alignment’

“(It happened) because all of the stars came into alignment and because of our ability to
build on prior work,” recalls Justice and Public Safety Secretary J. Michael Brown.

Indeed, the tentative steps to reduce costs and prison populations two years earlier by
granting inmates parole credits set the template for what happened this year. Two
committees had studied the problem. But the discussion became serious when the
legislature appropriated $200,000 to help fund a Pew Center of the States study of the
problem.

A bi-partisan task force representing all three branches of government, and including a
prominent defense attorney, former prosecutor and a county executive, was appointed.

Recognizing Kentucky’s conservative trend and its burgeoning illicit drug problems, the
task force decided to involve stakeholders to build as much support as possible for
reforms.

According to Brown, the fact that the “early parolees” released under the 2009 cost-
cutting measures didn't go on a crime spree was crucial to easing lawmakers’ fears
about the consequences of reducing prison populations.

That may have helped win a joint endorsement from Beshear, Democratic House
Speaker Greg Stumbo and Republican Senate President David Williams of a task force
working with Public Safety Performance Project of the Pew Center for the States to
formulate statutory reforms.



“You sort of had the top lined up,” Brown adds. “So the task became (reaching) the
individual stakeholders who had deeply divided interests.”

That still could have meant trouble. Those stakeholders included law enforcement,
prosecutors, and county governments whose jails depended on state funding for
housing felons whom the prisons couldn’t accommodate.

Bleeding County Budgets Dry

Jails were bleeding county budgets dry, but counties feared the task force would
recommend changing low-level felonies to misdemeanors, thus shifting inmates and
additional costs to them.

The task force included a noted defense attorney, Guthrie True, and an equally noted
former prosecutor, Tom Handy. They co-authored an op-ed piece arguing that reform
reduced costs and increased public safety. The Supreme Court Chief Justice was a
member, as was Brown and a county judge/executive.

The co-chairs were the legislature’s Judiciary Committee chairmen: Democratic Rep.
John Tilley, a former prosecutor; and Republican Sen. Tom Jensen, a criminal defense
attorney.

Pew provided research about what had worked in other states, such as Texas, which
reduced costs while lowering the crime rate. Polling showed the public preferred “swift
and certain punishment” to long, costly sentences. The polls also indicated the public
favored treatment over incarceration for nearly three-quarters of Kentucky inmates who
were addicts.

Beginning in June of last year, the task force held public meetings, asking stakeholders
for suggestions, hoping to head off public anxiety and political fears of lawmakers.

Sometimes the entire task force met with the groups, often incorporating suggestions. it
convened in June of 2010 and met through early January 2011 when the state General
Assembly convened in Frankfort. Tilley and Jensen traveled the state, meeting with
prosecutors, county officials, and law enforcement.

Describing the process later, Jensen said the task force decided to focus on drug
crimes, treatment options and recidivism.

He and Tilley were in constant talks with Chris Cohron, a prosecutor and past president
of the Commonwealth Attorneys Association who helped soothe prosecutors’ fears.
They softened the financial blow to counties by allowing state inmates to serve their
final months in jails at state expense, and mandated a portion of savings produced by
reform be set aside to help counties with jail costs.



Cohron said prosecutors understood the budget situation. “It was abundantly clear that
they were going to do something,” he said. “If we didn’t participate in the process we'd
be stuck with whatever they came up with.”

At the last minute, hospitals got an amendment to the bill, over Tilley’s and Jensen's
objections, to prohibit so-called “prisoner dumping,” or furloughing inmates for treatment
without county liability for costs.

Counties weren't happy with this amendment. Jensen immediately gathered both sides
and told them to work out an agreement “by tomorrow morning.”

Tommy Turner, the county Judge/Executive on the task force and Vince Lang, head of
the County Judge/Executives Association, jointly determined that counties would live
with the provision in exchange for guaranteed Medicaid rates for prisoners.

Public Vote

However reluctantly, stakeholders were now on board. The next and possibly hardest
step loomed ahead. Lawmakers—vaguely aware of what the task force had been
doing—suddenly faced a public vote on the bill.

The debate at first followed familiar rhetoric.

“You're not asking us to vote for being soft on crime, are you?” asked a House
committee chairman.

Tilley responded that the bill “is not soft on crime; it's smart on crime.”

It didn't, for example, soften sentences for violent offenders or sexual crimes, he and
other defenders noted. For further proof, they could point to Texas, which—though
hardly known for a light touch on crime—passed similar legislation which saved millions
even as its crime rate went down.

Another lawmaker told skeptics to talk to their local prosecutors, judge/executives and
jailers.

“It'll be all right,” the legislator insisted. “Just ask your people back home.”
They found them ready for change.

in the legislature, meanwhile, Jensen told Senate President Williams he'd resign his
Judiciary Committee chairmanship if he were unable to persuade colleagues to pass the
bill. He also told a member of the Democratic House leadership.

House Democrats concluded they could comfortably support the bill without having the
Republican Senate exploit their votes for political advantage.



And the relaxation of Kentucky’s often-heated partisan climate was mirrored at the top.
Jensen and Tilley, who had barely known each other previously, developed a bond and
trust. Neither feared being grandstanded or sandbagged by the other.

Together they briefed each party’s caucuses in both chambers. The relationship was
critical, said Chief Justice John Minton, who looked on as the bill passed the House with
only two nay votes.

“They were from two different parties, from two separate parts of the state, but their
perseverance caused all of us to lay down our differences for the greater good,” he
recalled.

The key, Tilley said, for any state, especially a conservative one like Kentucky, was the
willingness “to meet with anybody who had any interest in these issues and to give
lawmakers assurance (that) their local officials’ voices were heard.

After House passage, the more conservative Senate passed the bill unanimously.
Members in both chambers rose to their feet and cheered.
Kentucky's lawmakers had finally decided to be smart on crime.

Ronnie Ellis writes for CNHI News Service and is based in Frankfort, Ky. He received
the 2009 Anthony Lewis Media Award for his reporting on public defenders. He may be
contacted by email at rellis@cnhi.com. Follow CNHI News Service stories on Twitter at
www twitter.com/cnhifrankfort.
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December 22, 2011

Legislative Counsel Bureau
401 5. Carson Street
Carson City, NV 83701
Conference Room # 2134

Patrick Davis

Member

Nevadans for Civil Liberties

P.G. Box 60672

Reno, NV 83506
info@nevadans-for-civil-liberties.org

TO: Advisory Committee to Study Laws Concerning Sex Offender Registration
RE: Current Recidivism Statistics
Committee Members:

I'am a member of the public, a citizen of the State of Nevada, an advocate for offender rights, and a
member of Nevadans for Civil Liberties.

I'am asking the Committee to review these recidivism statistics. Our organization is bringing these
statistics to your attention in relation to the fallacy of high rates of recidivism for new sexual offenses by
previous offenders.

We are supplying the following statistics to inform you of the very low rates of recidivism across the
country. We are asking you to include these statistics in the minutes of the meeting today, and are
further requesting that they be available online, just the same as any document submitted by any
Agency of the State of Nevada.

The statistics we are supplying are as follows: Please see attached documented statistics in ongoing
current lawsuit by one of our members against the State of Nevada.

This is in relation to the Registration laws contained in 179 of the Nevada Revised Statutes that were
implemented for public safety. This recidivism rate was quoted as being frighteningly high...when in
fact, it is shockingly low, the second lowest rate of recidivism in the country.

Read Issue #2 in its entirety.

When the Committee iooks to changing the laws relating to registration or making them harsher for an
offender, they should refer to the actual statistics that are being generated in study after study that are
confirming the mis-information presented to the public by law enforcement and politicians that sex
offenders have the highest recidivism rate in the country, when in fact they have the second lowest rate
of recidivism in the country.



This fallacy of high recidivism has to stop being perpetrated by these State Agencies and the truth needs
to be represented, and our organization and many others are prepared to do that. We will be
continuously supplying the Legisiature, the members of the Legislature and every other State Agency
that is related to the truth of these statistics, and we will make them aware of them.

Due to many Court decisions across the country, including Supreme Court decisions regarding
registration and notification, the Committee needs to be very careful when they decide to make any
further changes, as this might cause the law to be challenged, as it is aiready on shaky grounds by the
affirmative disabilities and restraints it currently causes an offender.

As a member of the public, | am very concerned about the implementation of harsher penalties and
conditions for registration that do not take actual facts inte account, and which are proven by States
that have implemented studies and by the United States Government. | am asking the Committee to

further review the statistics related to recidivism before they proceed with any other decisions relating
to registration on sexual offenders.

Thank you for your time and effort in regards to this very serious matter.

Sincerely,

Patrick Davis



Issue #2: Due Process: Determination of Fact: Recidivism Statistics:

According to the sponsor of the bill, Senator Mark James, one of the most important
reasons that the Nevada Legislature enacted SB 192, in 1995, and imposed the “special sentence™
of Lifetime Supervision, pursuant to NRS 176.0931, NRS 213.1243, and NAC 213.290, upon
Defendant and all others similarly situated; was the “fact”, presented by law enforcement, of the
“high rates of recidivism” that are “known” to be a problem amongst previously convicted sex
offenders. There was no documented evidence, study, or statistic that related to this “high rate of
recidivism”, presented or documented in the legislative record.

The second reason given, was the “fact” that if a new sexual offense occurs, the police
first look to the known sex offenders and “most of the time, it is more than likely that the
perpetrator will be found within this group”. This is again presented without supporting
evidence by law enforcement.

The last reason given for SB 192, (1995), in relation to Lifetime Supervision, was that it
was intended to provide law enforcement personnel with a non-punitive tool to assist them in

solving new sex crimes.

The legislative record of SB 192, (1995). has many statements by individual legislative
members and law enforcement were made concerning this “high rate of recidivism” of convicted
sex offenders. However, there is not one documented study or statistic that a person can refer to
in the legislative record that points to this “high rate of recidivism”. There is nothing at al] that
specifically points to any study or statistic in regards to Lifetime Supervision, though the record
does reflect two (2) State Supreme Court decisions from other States, relating to civil

commitment.

In order to look at recidivism, Defendant asserts the following reasonable definition, as
this is one of the most easily tracked statistics in the country. While there can be problems with
definitions, Defendant asserts that “recidivism”, is “a second or subsequent sexual offense
perpetrated by an already convicted sex offender for a new sexual offense.

[t may well be argued that these types of crimes are underreported, and that the true rate
of offenses is unknown, and that assertion, in that context, may be true. But, these types of
statements can not be applied to a study that is conducted in relation to the actual rates of sexual
offenses. and the actual rates of re-offense when comparing a new sexual offense by a previously
convicted sex offender. If one were to extrapolate the results of these documented studies and
statistics that have been done, and apply them to the as yet undocumented and unknown sexual



offenses, Defendant would assert that the same rate of recidivism as currently documented would
apply to those cases also, due to the fact of the size of these studies that have been performed on

convicted sex offenders for many years.

Statistics can be misused with or without malice. One of the main statistics that the
Supreme Court uses in analyzing the “facts” about recidivism is quoted in Smith v. Doe, 538
U.S. 84, 123 S. Ct. 1140, (2003). This was a presented in a recent case for the Court in relation
to the determination of recidivism in McKune v. Lile, 536 U.S. 24, 122 S. Ct. 2017, (2002),
where they looked at some of the statistics that resulted from a Study done in 1997, by the
Department of Justice.

One of the conclusions of the Study was that: “When convicted sex offenders reenter
society, they are much more likely than any other type of offender to be rearrested for a new rape
or sexual assault”. See Sex Offenses 27, U.S. Dept. of Justice, Bureau of Justice Statistics,
Recidivism of Prisoners Released in 1983, p. 6, (1997). States thus have a vital interest in
rehabilitating convicted sex offenders. McKune, Id. at 32. This statement by itself is correct.

However, to use this one fact, in an improper context, to describe the recidivism rate of
convicted sex offenders is a malicious misrepresentation of the Study, and its results. This fact is
only true in the relationship between convicted sex offenders and those convicted of other
crimes. Convicted rapists and pedophiles are four (4) times more likely to re-offend for that
specific crime, than other convicted offenders. Most sex offenders do not fall into one of these
two categories, and this does not relate to the recidivism rate of sex offenders in general.

In a point of fact, in this study and in many other recent studies conducted since that time,
the re-arrest rate for a convicted sex offender for a new sex crime is roughly 5.3% for all sex
offenders, including rapists and pedophiles. The re-conviction rate is even less, averaging
around 3.5% for all convicted sex offenders accused of committing a new crime. This 1s a very
telling statistic. When you apply the rate quoted above, that rapists and pedophiles are four (4)
times more likely to reoffend than any other type of offender, then that effectively drops the
recidivism rate for all other sex offenders who have been convicted of a sex crime that is not
related to rape or pedophilia, down to less than 1% for all of the new sex crimes that are
committed every day. Another rather telling statistic, which adds perspective in relation to this,
is that over 90% of all sex crimes are committed by a new offender.

In Mckune, the statement is made that “sex offenders are a serious threat in this Nation”.
In 1995, an lestimated 355,000 rapes and sexual assaults occurred nationwide. U.S. Dept. of
Justice, Bureau of Justice Statistics, Sex Offenses and Offenders 1, (1997).

In many recent studies by the U.S. Dept. of Justice, Bureau of Justice Statistics, and the
Federal Bureau of Investigation, it has been found that the rates for this type of offense have
dropped off dramatically over the last 12 vears. In Bulletin NCJ 231327, entitled Criminal
Victimization, 2009, the rates for rape/sexual assault had dropped to a rate of 125,910 reported



cases in 2009 from a reported rate of 355,000 cases in 1995, a 65% decrease in the number of
confirmed and documented cases. This is consistent with a drop in several other categories of
crimes. (DOJ, Criminal Victimization, 1997).

Defendant asserts that it is not due to the fact of the registration laws, or any other laws
aimed directly as sex offenders. This rate is dropping even with the huge increase in the number
of sex offender laws that are constantly being put in place across the country. And this is
continually dropping even with an increase in the sexting laws, the registration laws, the
reporting laws, the pornography laws, and all other sex offense related laws.

Defendant is presenting to the Court many studies and statistics which confirm the “low
rate of recidivism” of convicted sex offenders, in relation to committing a new sexual offense.

In 2004, the Department of Justice, Bureau of Justice statistics released a study entitled
“Recidivism of Sex Offenders Released from Prison in 1994”. In this study, the re-arrest rate for
a convicted released sex offender was 5.3% in the first three (3) years. In looking at this even
closer, the re-conviction rate for those arrests was 3.5%. That statistic would be the accurate rate

of “recidivism” as defined above.

This study followed 9,691 male prisoners released during 1994 who were convicted as
sex offenders, The study also followed 262,420 male prisoners who were released in 1994 and
not convicted of a sex crime, but were convicted of other felony crimes. The study totaled 272,
111 actual prisoners released in 1994 in 15 states. Many significant factors and statistics resulted
from this study, which is more recent that the study listed in Mckune and Smirh. Defendant
asserts them as follows:

(1) The re-arrest rate is only 5.3% of all new sexual offenses, and the re-conviction rate
for those arrests is only 3.5%, due to the fact of false allegation, and the fact that
almost all new sex offenses are committed by new offenders, not previously
convicted sex offenders.

(2) When comparing offense numbers, out of a total of 272,111 prisoners, the actual
number of released sex offenders who committed a new crime of any type was 4,163
offenders, however the actual number of other offenders who committed a new crime
of any type was 179, 391.

(3) In a conclusion to this study, it was determined that contrary to widespread opinion,

once-caught sex offenders have a very low recidivism rate. With or without



treatment, more that 87% of the once-caught offenders do not commit another sex
crime, and with treatment, the likelihood of re-offending is even lower.

(4) In contrast, according to the study, 69 % of all other types of criminals go back to
prison, and they do so within five (5) years. Over a longer period of time, other FBI
statistics show that about 74% of all other types of offenders return to prison.

(5) When that figure is compared to only 2% to 13%, the recidivism rate for sex
offenders in reality is only a tiny fraction of what it is for all other types of crime.

This is not what the public believes and certainly not what they have heard.
Recently, many studies have been done on recidivism rates, and the Defendant would like

to present a number of them to the Court, in summary form, and will include all of them as
exhibits, to further corroborate the true “low rate of recidivism” of convicted sex offenders.

(1) The State of Washington, in 2004, directed the State Institute for Public Policy to
analyze the impact and effectiveness of current sex offender sentencing policies. This report
describes the recidivism rates of 4,091 Washington State sex offenders from 1994 to 1998.
(Exhibit 29). In the summary of the report, it states that

(a) compared with the full population of felony offenders, sex offenders have the lowest
recidivism rates for felony offenses, (13%), and

(b) sex offenders have the lowest recidivism rates for violent felony offenses, (6.7%), but

(¢) sex offenders have the highest rates for felony sex offenses, (2.7%). This statistic
compares favorably with the DOJ studies, and all of the studies that Defendant has
included for the Court’s review.

(d) This rate is compared against other offenders released from prison, so when you look
at the actual result of that, it means that 97.3% of the time, it is a new sex offender

who is committing a new sexual offense, not a previously convicted offender.

In a conclusion that bolsters another part of this argument concerning therapy, sex
offenders who complete SSOSA, an outpatient treatment program, have the lowest recidivism
rates in all categories. In a quote from the study, it states that “the relatively low “base rate’ of

recidivism makes it challenging to predict re-offending™

(2) A recently released study entitled “The California Sex Offender Management Board’s



Report to the Legislature and Governor’s Office, January 2008, (Exhibit 30), states the
following:

(a) Solid information about the recidivism of sex offenders is one of the key building
blocks for good policy and effective management in sex offender treatment.

(b) There is a growing body of solid knowledge about sex offender recidivism.

(¢) In fact, the majority of sex offenders do not re-offend sexually over time.

(d) Additionally, research studies over the past two decades have consistently indicated
that recidivism rates for sex offenders are, in reality, lower than the re-offense rates
for most other types of offenders.

(e) Many of the preconceived notions surrounding sexual abuse appear to be based on
myths and misconceptions rather than empirical studies.

(f) In a definition supplied by this study, they look at “recidivism risk™ and state that “it
is conceptually defined as the strength of an individual’s tendency to relapse into a
previous condition or mode of behavior, after the person has experienced an official
intervention such as imprisonment. Any offender who re-offends after the initial
official intervention would be conceptually considered to be a recidivist.”

(g) In a summary of the study, after a 3 year follow up, only 3.55% of the convicted
sexual offenders were returned to prison for a new sexual related offense.

(h) Only 4.57 of the convicted sexual offenders were returned to prison for a new non-
sexual related offense.

(i) This study was conducted on 4,287 sex offenders released from CDCR Institutions in
2003.

(i) In the majority of the time, the released sex offenders were returned to prison for a
violation of parole, which for sex offenders, is the harshest parole in the country in
relation to the restraints that are imposed upon a parolee.

(3) In Arizona, a study was conducted of 3,205 sex offenders who were released over a
15 year period from 1984 to 1998. (Exhibit 30, pg. 77). Among the sex offenders releases, the
following was stated:



(a) 25.2% returned to prison once, with an average time of 6.85 years for a new felony
conviction.

(b) However, they returned with only a 5.5% recidivism rate for a new sexual offense.

(¢} No study was done of how therapy might have interacted with the rates.

(d) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(4) The State of Ohio Department of Rehabilitation and Corrections, (ODRC), completed
a 10 year follow up study for sex offender recidivism. (Exhibit 30, pg. 78). ODRC followed 879
sex offenders released in 1989. The report, dated April 2001, provided the following results.

(a) Re-commitment for a new non-sexual offense was 14.3%.

(b) Re-commitment for a new sex offense, which was significantly lower, was 8.0%.

(¢) Sex offenders who returned for a sex related offense did so with a few years of
release, 50% within 2 years, and 67% within 3 years.

(d) No study was done of how therapy might have interacted with the rates.

(e) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(5) The New York State Department of Correctional Services, Division of Program
Planning, Research and Evaluation completed a 9 year follow up study on 556 prisoners with sex
offenses released in 1986. (Exhibit 30, pg. 78). The study found the following:

() The rate of return for a non-sexual offense was 16%.

(g) The rate of return for a sexual offense, which was significantly lower, was 6%.

(h) No study was done of how therapy might have interacted with the rates.

(1) This study did not differentiate between new sexual offenses, and technical violations

of parole, which have a large influence on the statistics, as a return to prison for



possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(6) The Minnesota Department of Corrections reported in April of 2007. the results ofa
12 year study on recidivism. (Exhibit 30, pg. 78). This study was conducted on 3,166 who were
released between 1990 and 2002.

(a) The rate of return to prison for a new sexual offense was 12%.

(b) The conviction rate for a new sexual offense was less, at 10%.

(¢) And the re-incarceration rate of those new convictions was even less, at 7%.

(d) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(7) In another study done in Arizona, the Arizona Department of Corrections, ( ADC),
completed an analysis of sex offenders released from ADC custody over a 10 year period from
July 1988 through June 1998. (Exhibit 32). 2.444 sex offenders were released from ADC
custody over the ten year period.

(a) 20.8% returned at least once to the custody of the ADC,

(b) But, only 14.2% returned for a new felony conviction, and

(¢) Only 3.2% returned for a new felony sex offense.

(d) This study did take into account the difference between technical violations and
prisoners released with no parole, and with parole, and found that

(¢} Among the 2,444 released, 1,087 were released on parole, and

(f) Among this group, only 0.7% were found to have committed a new sex offense, if
they were under parole supervision at one time, and

(g) Out of that figure, only 0.1% committed the offense while under active parole
supervision.

(8) In arecent study in California in July of 2011, (Exhibit 35), when looking to the civil
commitment of sex offenders, the State documented a recidivism rate for sex

offenders released on parole since 2003. In the study the results were:



(a) Out of over 14, 000 offenders referred to the evaluation of the Department of Mental
Health, it was found that over 59% of the released sex offenders violated their parole
due to technical reasons.

(b) However, out of that rate only 1% of the paroled sex offenders committed a new
crime, for which they were convicted, and

(¢) Out of the entire 14, 000 inmates released on parole since 2005, only one had
committed a new sex offense, thereby making the recidivism rate for paroled sex

offenders in California since 2005, less than 0.1 percent.
In looking at the recidivism rates of sex offenders on Lifetime Supervision, or
Community Supervision for Life, in three (3) states that have published the results of state
sponsored studies, (Exhibit 33), they have shown that:

(1) In Maryland, (Exhibit 32), during the 18 months from July of 2008 to December of
2009, over 2300 sex offenders were under active supervision, and the statistics show:

(a) Between 87% and 94% of sex offender cases closed each month were closed in
satisfactory status or by revocation in response to a “technical” violation.

(b) These offenders were not convicted of a new offense.

(c) Less than one third of one percent, (0.03%), of the sex offenders under active
supervision were charged with a new sexual offense.

(2) In Colorado, (Exhibit 32), during 2009, 590 sex offenders were on active supervision,
and in 2009, 1,496 offenders were sentenced to prison, and 166 were granted
probation for a sexual offense, and the following statistic was documented:

(a) less that 1% of actively supervised offenders committed new felonies and
misdemeanors.

(b) Remaining offenders were revoked for “technical” violations of probation or parole.

(c) No study was done of how therapy might have interacted with the rates.

(3) In Arizona, (Exhibit 32), 2,344 offenders were under active lifetime supervision,

during a period from May of 1993 to August of 2000, and the rates showed:



(a) Approximately, 6.8% of the convicted sex offenders committed a new criminal
offense.

(b) Of those, only 1.8% committed a new sexual offense.

{¢) In 2009, only 2.9% were convicted of a new felony charge, including sex offenses.

(d) In 2009, 33.8% were returned to prison for a technical violation, due to the fact that

parole and probation restrictions on sex offenders are the harshest in the country.
Defendant would like to offer the Court the following studies and statistics relating to the
effects of therapy on convicted sex offenders. The public has been told for many years that
“treatment doesn’t work™, and that for “sex offenders nothing works”, but there are a number of
major studies that indicates otherwise.

(a) The Campbell Collaboration analysis of over 22,000 individuals found that treatment
reduced recidivism by 37%.

(b) Canada’s Karl Hanson’s 2000 analysis found a reduction of 41%.

(¢) Oshkosh Correctional’s meta-analysis from 79 separate studies of over 11,000 sex
offenders found that people who participated in treatment programs had a 59% re-
arrest reduction for any crime.

(d) According to Alexander’s 1998 study, since 1943 those who were treated in jails,
hospitals, and outpatient clinics found their way back to prison at a rate of 33%
compared to those who had no treatment.

(e) By 2005, almost all relevant preventative programs showed that re-arrest rates were
being reduced by greater that half. With some new treatment philosophies, reductions

have been reported as high as 91%.

Exaggerated fear is a poor basis for public policy. It raises a nearly unbreachable barrier
to the truth. And a policy that is based on the realities. . .of low recidivism, of responsiveness to
treatment and of the relationship between the vast majority of offenders and their
victims....offers the only hope for reducing or eliminating one of our society’s saddest and most
challenging problems.

If the reality is kept in mind, that once a sex offender is caught, most of the problem
ceases, that preventative programs can help almost all the rest of the once caught, then clearly
treatment must be the goal. When a politician is calling for tougher sentences and not backing it
up with any programs, then he is looking for votes, not solutions. The public’s fear would not be



so intense today if it were not being propelled by all the exaggerated and often totally false
recidivism claims.

Courts must look at the actual facts of recidivism in the correct context, and enjoin
constitutionally illegal laws that have been placed on offenders due to the undocumented and
malicious hearsay presented as “fact” by proponents of bills and by legislators who are
knowingly and willingly letting these distorted “facts” be presented.
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Good afternoon Chairman Munro, and all distinguished Members of your Committee
Reviewing the Sex Offender Registry! My name Laurie Johnson, J¥o*h*n*s*o*n and |
thank you for allowing me to go on the record this morning, as a Citizen of Nevada, as a
Previous Child Sexual Abuse Victim and as a mother of a Juvenile immediately
adjudicated to an Adult Sex Offender. With the experiences and knowledge that I've
gained 1% hand on a victim and offender level | simply want the safest outcome for all!

I'd actually like to begin with being certain that all Northern Committee Members
received their published version of “A Reasoned Approach: Reshaping Sex Offender
Policy to Prevent Child Sexual Abuse.” As I hand delivered them to Michele Smaltz on
October 11, 2011 soon after the meeting that day. And for the record Id like to also add,
that I am officially handing these out to your Southern Committee Members today. 1 will
ask again that each of you take the short amount of time in your busy schedules to read
this small 54 page policy paper chock full of proven research driven results. The author
Alisa Klein cc’d me on her correspondence to Chair Munro and is delighted to come to
our state after January with a 3 month window for scheduling to present to Nevada. I'm
very interested in her presenting her own policy paper to our leaders here in Nevada. |
would also like to thank Michele Smaltz for always being so very prompt in responding
back to me with any of request, questions, etc.

Costs & safety are my focus today:

Costs: As we are all here, well aware of the efforts w/in our state to implement the Adam
Walsh Act and with I do believe all of us being aware of the costs involved starting at
$4.1 Million which has us spending out of pocket over $3 Million higher to implement
compared to the money we stand to loose. While reading an article dated February 15,
2009 1n the Las Vegas Sun titled, Sex Offender Act might not be worth it’s cost to nevada
http://www.lasvegassun.com/news/2009/feb/15/sex-offender-act-might-not-be-worth-its-
cosy

In this article you'll see that California is being referenced by their SOMB’s Sex
Offender Management Boards from your published version of “A Reasoned Approach”
and yes California is one of several now who has chosen to decline to AWA Compliance
while utilizing the again, proven research proven results approach of this policy paper.
Again it would behoove us to have the author, Alisa Klein, who volunteered so very
kindly to come to our state at the bear minimum of her costs to present to our Nevada
State Leaders.

With cost still in mind, many of our sex offenders are being dumped for 1-3 vears back to
prison for technicalities having nothing to do with committing another sex crime while
being paroled and then on to lifetime supervision. On average for our state it costs
$20,639 per year to house an s.0. in minimum security state prison. So to simply take 1
s.o. being dumped back for a technicality having nothing to do with another sex crime
and multiply that by | yr we spend $20,639 but if that s.o. is dumped for the full 3 years
we spend $61.917 and to go further if we have 100 that year dumped, which is very easy
to do as the laws stand today, we taxpayers will be spending in a 3 year time frame
$6.191.700 or annually $2,063,900. These projected figures are alarming to me as we



will be taking from other majorly important areas such as education to pay for these
ridiculous figures. And we must bear in mind those projected figures will continue to
grow while we incure the costs to implement AWA which is $3 Million dollars over what
we stand to loose on our Byrne grant money. So it will all be adding up and we will be
literally going broke to continue on the path that we are on.

Safety is another important aspect for me today! As I mentioned on October 11, 2011
again for the record, we as a state use the Behavioral Model to determine risk levels,
which in all actuality sex offense described as in our states according to NRS 179D.097
http://www.leg.state.nv.us/nrs/NRS-179D . htmI#NRS179DSec095 starts with letter (a)-
murder of the first degree commitied in the perpetration of sexual assault or of sexual
abuse or sexual molestation of a child less then 14 yrs of age thru letter (r)-an offense
that 1s determined to be sexually motivated continuing on to letters r & t of that statute as
well as any attempted variation of any of those crimes...this to me means that any
offense could be determined as high risk...so they are all truly lumped into the | statute
just mentioned. How are we able to know which are dangerous??? They’ve all become
thee most dangerous! While reflecting back to our policy paper at hand, we also as a
state must utilize Actuarial Risk Assessment Instruments...as an example static-99 has
been proven cost efficient and effective for many years now. Why have to go thru a list
of 1000°s of s.0.’s to find a missing child when we could narrow it down to thee most
dangerous and save a child more often than not??? It is imperative that we zero in on the
dangerous thru the policy paper that in all actuality, I'm practically begging for each of
you to read! We must focus on facts vs myths and I ask each of you today | question???
Are our children any safer with the laws as they stand??? We must protect all children
including our Former Sex Offenders children...these children are being affected in a
traumatic way. Are we really willing to risk some children to save others? In December
2010 just a year ago a 13 y/o boy was visiting his RSO father in Daytona Beach Florida
due to the Registry, a vigilante husband and wife team came to the residence and shot this
boy in the face mistaking him for his father. In Georgia due to residency restrictions just
a few months prior to that we had an RSO and his non RSO wife abduct, sexually abuse
and kill a 6 y/o son of another RSO.. he was found in a trash back not too far from the
trailer park they all lived in. Now I ask as I have many other stats on the deaths due to
the registry with ages ranging from 6 years old to seniors...some suicide, some vigilante,
some homeless freezing to death...the list goes on and on. Sacrificing 1 life for another is
just not right! This list also includes 3 deaths from our own state of Nevada!

I'm also going to include my link for further prevention measures in protecting our
children form child sexual abuse www.nv-ma.org nv ma for short.

Thanks so much for allowing me to share more with vou on this touchy and confusing
subject today! | am always available to speak with any members on the Sex Offender

Crisis at hand! Again my name i1s Laurie Johnson for the record J*o*h*n*s*o*n
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December 22, 2011

Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701
Conference Room # 2134

Patrick Davis

Member

Nevadans for Civil Liberties

P.O. Box 60672

Reno, NV 89506
info/@nevadans-for-civil-liberties.org

TO: Advisory Committee to Study Laws Concerning Sex Offender Registration
RE: Current Recidivism Statistics
Committee Members:

I am a member of the public, a citizen of the State of Nevada, an advocate for offender rights,
and a member of Nevadans for Civil Liberties.

I am asking the Committee to review these recidivism statistics. Our organization is bringing
these statistics to your attention in relation to the fallacy of high rates of recidivism for new
sexual offenses by previous offenders.

We are supplying the following statistics to inform you of the very low rates of recidivism across
the country. We are asking you to include these statistics in the minutes of the meeting today,
and are further requesting that they be available online, just the same as any document submitted
by any Agency of the State of Nevada.

The statistics we are supplying are as follows: Please see attached documented statistics in
ongoing current lawsuit by one of our members against the State of Nevada.

This is in relation to the Registration laws contained in 179 of the Nevada Revised Statutes that
were implemented for public safety. This recidivism rate was quoted as being frighteningly
high...when in fact, it is shockingly low, the second lowest rate of recidivism in the country.

Read Issue #2 in its entirety.

When the Committee looks to changing the laws relating to registration or making them harsher
for an offender, they should refer to the actual statistics that are being generated in study after
study that are confirming the mis-information presented to the public by law enforcement and
politicians that sex offenders have the highest recidivism rate in the country, when in fact they
have the second lowest rate of recidivism in the country.



This fallacy of high recidivism has to stop being perpetrated by these State Agencies and the
truth needs to be represented, and our organization and many others are prepared to do that. We
will be continuously supplying the Legislature, the members of the Legislature and every other
State Agency that is related to the truth of these statistics, and we will make them aware of them.
Due to many Court decisions across the country, including Supreme Court decisions regarding
registration and notification, the Committee needs to be very careful when they decide to make
any further changes, as this might cause the law to be challenged, as it is already on shaky
grounds by the affirmative disabilities and restraints it currently causes an offender.

As a member of the public, [ am very concerned about the implementation of harsher penalties
and conditions for registration that do not take actual facts into.account, and which are proven by
States that have implemented studies and by the United States Government. | am asking the
Committee to further review the statistics related to recidivism before they proceed with any
other decisions relating to registration on sexual offenders.

Thank you for your time and effort in regards to this very serious matter.

Sincerely,

Patrick Davis



Issue #2: Due Process: Determination of Fact: Recidivism Statistics:

According to the sponsor of the bill, Senator Mark James, one of the most important
reasons that the Nevada Legislature enacted SB 192, in 1995, and imposed the “special sentence”
of Lifetime Supervision, pursuant to NRS 176.0931, NRS 213.1243, and NAC 213.290, upon
Defendant and all others similarly situated; was the “fact”, presented by law enforcement, of the
“high rates of recidivism” that are “known” to be a problem amongst previously convicted sex
offenders. There was no documented evidence, study, or statistic that related to this “high rate of
recidivism”, presented or documented in the legislative record.

The second reason given, was the “fact” that if a new sexual offense occurs, the police
first look to the known sex offenders and “most of the time, it is more than likely that the
perpetrator will be found within this group”. This is again presented without supporting
evidence by law enforcement.

The last reason given for SB 192, (19953), in relation to Lifetime Supervision, was that it
was intended to provide law enforcement personnel with a non-punitive tool to assist them in
solving new sex crimes.

The legislative record of SB 192, (1995), has many statements by individual legislative
members and law enforcement were made concerning this “high rate of recidivism” of convicted
sex offenders. However, there is not one documented study or statistic that a person can refer to
in the legislative record that points to this “high rate of recidivism”. There is nothing at all that
specifically points to any study or statistic in regards to Lifetime Supervision, though the record
does reflect two (2) State Supreme Court decisions from other States, relating to civil
commitment.

In order to look at recidivism, Defendant asserts the following reasonable definition, as
this is one of the most easily tracked statistics in the country. While there can be problems with
definitions, Defendant asserts that “recidivism™, is “a second or subsequent sexual offense
perpetrated by an already convicted sex offender for a new sexual offense.

It may well be argued that these types of crimes are underreported, and that the true rate
of offenses is unknown, and that assertion, in that context, may be true. But, these types of
statemments can not be applied to a study that is conducted in relation to the actual rates of sexual
offenses, and the actual rates of re-offense when comparing a new sexual offense by a previously
convicted sex offender. If one were to extrapolate the results of these documented studies and
statistics that have been done, and apply them to the as yet undocumented and unknown sexual
offenses, Defendant would assert that the same rate of recidivism as currently documented would
apply to those cases also, due to the fact of the size of these studies that have been performed on
convicted sex offenders for many years.



Statistics can be misused with or without malice. One of the main statistics that the
Supreme Court uses in analyzing the “facts” about recidivism is quoted in Smith v. Doe, 538
U.S. 84, 123 S. Ct. 1140, (2003). This was a presented in a recent case for the Court in relation
to the determination of recidivism in McKune v. Lile, 536 U.S. 24, 122 S. Ct. 2017, (2002),
where they looked at some of the statistics that resulted from a Study done in 1997, by the
Department of Justice.

One of the conclusions of the Study was that: “When convicted sex offenders reenter
society, they are much more likely than any other type of offender to be rearrested for a new rape
or sexual assault”™. See Sex Offenses 27, U.S. Dept. of Justice, Bureau of Justice Statistics,
Recidivism of Prisoners Released in 1983, p. 6, (1997). States thus have a vital interest in
rehabilitating convicted sex offenders. McKune, Id. at 32. This statement by itself is correct.

However, to use this one fact, in an improper context, to describe the recidivism rate of
convicted sex offenders is a malicious misrepresentation of the Study, and its results. This fact is
only true in the relationship between convicted sex offenders and those convicted of other
crimes. Convicted rapists and pedophiles are four (4) times more likely to re-offend for that
specific crime, than other convicted offenders. Most sex offenders do not fall into one of these
two categories, and this does not relate to the recidivism rate of sex offenders in general.

In a point of fact, in this study and in many other recent studies conducted since that time,
the re-arrest rate for a convicted sex offender for a new sex crime is roughly 5.3% for all sex
offenders, including rapists and pedophiles. The re-conviction rate is even less, averaging
around 3.5% for all convicted sex offenders accused of committing a new crime. This is a very
telling statistic. When you apply the rate quoted above, that rapists and pedophiles are four 4)
times more likely to reoffend than any other type of offender, then that effectively drops the
recidivism rate for all other sex offenders who have been convicted of a sex crime that is not
related to rape or pedophilia, down to less than 1% for all of the new sex crimes that are
committed every day. Another rather telling statistic, which adds perspective in relation to this,

is that over 90% of all sex crimes are committed by a new offender.

In Mckune, the statement is made that “sex offenders are a serious threat in this Nation™.
In 1995, an estimated 355,000 rapes and sexual assaults occurred nationwide. U.S. Dept. of
Justice, Bureau of Justice Statistics, Sex Offenses and Offenders 1, (1997).

In many recent studies by the U.S. Dept. of Justice, Bureau of Justice Statistics, and the
Federal Bureau of Investigation, it has been found that the rates for this type of offense have
dropped off dramatically over the last 12 years. In Bulletin NCJ 231327, entitled Criminal
Victimization, 2009, the rates for rape/sexual assault had dropped to a rate of 125,910 reported
cases in 2009 from a reported rate of 355,000 cases in 1995, a 65% decrease in the number of
confirmed and documented cases. This is consistent with a drop in several other categories of
crimes. (DOJ, Criminal Victimization, 1997).



Defendant asserts that it is not due to the fact of the registration laws, or any other laws
aimed directly as sex offenders. This rate is dropping even with the huge increase in the number
of sex offender laws that are constantly being put in place across the country. And this is
continually dropping even with an increase in the sexting laws, the registration laws, the
reporting laws, the pornography laws, and all other sex offense related laws.

Defendant is presenting to the Court many studies and statistics which confirm the “low
rate of recidivism” of convicted sex offenders, in relation to committing a new sexual offense.

In 2004, the Department of Justice, Bureau of Justice statistics released a study entitled
“Recidivism of Sex Offenders Released from Prison in 19947, In this study, the re-arrest rate for
a convicted released sex offender was 5.3% in the first three (3) years. In looking at this even
closer, the re-conviction rate for those arrests was 3.5%. That statistic would be the accurate rate
of “recidivism™ as defined above.

This study followed 9,691 male prisoners released during 1994 who were convicted as
sex offenders, The study also followed 262,420 male prisoners who were released in 1994 and
not convicted of a sex crime, but were convicted of other felony crimes. The study totaled 272,
111 actual prisoners released in 1994 in 15 states. Many significant factors and statistics resulted
from this study, which is more recent that the study listed in Mckune and Smith. Defendant
asserts them as follows:

(1) The re-arrest rate is only 5.3% of all new sexual offenses, and the re-conviction rate
for those arrests is only 3.5%, due to the fact of false allegation, and the fact that
almost all new sex offenses are committed by new offenders, not previously
convicted sex offenders.

(2) When comparing offense numbers, out of a total of 272,111 prisoners, the actual
number of released sex offenders who committed a new crime of any type was 4,163
offenders, however the actual number of other offenders who committed a new crime
of any type was 179, 391.

(3) In a conclusion to this study, it was determined that contrary to widespread opinion,
once-caught sex offenders have a very low recidivism rate. With or without
treatment, more that 87% of the once-caught offenders do not commit another sex

crime, and with treatment, the likelihood of re-offending is even lower.



(4) In contrast, according to the study, 69 % of all other types of criminals go back to
prison, and they do so within five (5) years. Over a longer period of time, other FBI
statistics show that about 74% of all other types of offenders return to prison.

(5) When that figure is compared to only 2% to 13%, the recidivism rate for sex
offenders in reality is only a tiny fraction of what it is for all other types of crime.

This is not what the public believes and certainly not what they have heard.
Recently, many studies have been done on recidivism rates, and the Defendant would like

to present a number of them to the Court, in summary form, and will include all of them as
exhibits, to further corroborate the true “low rate of recidivism” of convicted sex offenders.

(1) The State of Washington, in 2004, directed the State Institute for Public Policy to
analyze the impact and effectiveness of current sex offender sentencing policies. This report
describes the recidivism rates of 4,091 Washington State sex offenders from 1994 to 1998.
(Exhibit 29). In the summary of the report, it states that

(a) compared with the full population of felony offenders, sex offenders have the lowest
recidivism rates for felony offenses, (13%), and

(b) sex offenders have the lowest recidivism rates for violent felony offenses, (6.7%), but

(c) sex offenders have the highest rates for felony sex offenses, (2.7%). This statistic
compares favorably with the DOJ studies, and all of the studies that Defendant has
included for the Court’s review.

(d) This rate is compared against other offenders released from prison, so when you look
at the actual result of that, it means that 97.3% of the time, it is a new sex offender

who is committing a new sexual offense, not a previously convicted offender.

In a conclusion that bolsters another part of this argument concerning therapy, sex
offenders who complete SSOSA, an outpatient treatment program, have the lowest recidivism
rates in all categories. In a quote from the study, it states that “the relatively low ‘base rate” of
recidivism makes it challenging to predict re-offending™.

(2) A recently released study entitled “The California Sex Offender Management Board’s
Report to the Legislature and Governor's Office, January 2008, (Exhibit 30), states the
following:



(a) Solid information about the recidivism of sex offenders is one of the key building
blocks for good policy and effective management in sex offender treatment.

(b) There is a growing body of solid knowledge about sex offender recidivism.

(¢) In fact, the majority of sex offenders do not re-offend sexually over time.

(d) Additionally, research studies over the past two decades have consistently indicated
that recidivism rates for sex offenders are, in reality, lower than the re-offense rates
for most other types of offenders.

(e) Many of the preconceived notions surrounding sexual abuse appear to be based on
myths and misconceptions rather than empirical studies.

() In a definition supplied by this study, they look at “recidivism risk’ and state that “it
is conceptually defined as the strength of an individual’s tendency to relapse into a
previous condition or mode of behavior, after the person has experienced an official
intervention such as imprisonment. Any offender who re-offends after the initial
official intervention would be conceptually considered to be a recidivist.”

(g) In a summary of the study, after a 3 year follow up, only 3.55% of the convicted
sexual offenders were returned to prison for a new sexual related offense.

(h) Only 4.57 of the convicted sexual offenders were returned to prison for a new non-
sexual related offense.

(i) This study was conducted on 4,287 sex offenders released from CDCR Institutions in
2003.

(j) In the majority of the time, the released sex offenders were returned to prison for a
violation of parole, which for sex offenders, is the harshest parole in the country in
relation to the restraints that are imposed upon a parolee.

(3) In Arizona, a study was conducted of 3,205 sex offenders who were released over a
15 year period from 1984 to 1998. (Exhibit 30, pg. 77). Among the sex offenders releases, the

following was stated:

(a) 25.2% returned to prison once, with an average time of 6.85 years for a new felony

conviction.



(b) However, they returned with only a 5.5% recidivism rate for a new sexual offense.

(¢) No study was done of how therapy might have interacted with the rates.

(d) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(4) The State of Ohio Department of Rehabilitation and Corrections, (ODRC), completed
a 10 year follow up study for sex offender recidivism. (Exhibit 30, pg. 78). ODRC followed 879
sex offenders released in 1989. The report, dated April 2001, provided the following results.

(a) Re-commitment for a new non-sexual offense was 14.3%.

(b) Re-commitment for a new sex offense, which was significantly lower, was 8.0%.

(¢) Sex offenders who returned for a sex related offense did so with a few years of
release, 50% within 2 years, and 67% within 3 years.

(d) No study was done of how therapy might have interacted with the rates.

(e) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(5) The New York State Department of Correctional Services, Division of Program
Planning, Research and Evaluation completed a 9 year follow up study on 556 prisoners with sex
offenses released in 1986. (Exhibit 30, pg. 78). The study found the following:

(f) The rate of return for a non-sexual offense was 16%.

(g) The rate of return for a sexual offense, which was significantly lower, was 6%.

(h) No study was done of how therapy might have interacted with the rates.

(i) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and

care needs to be taken when looking at some of these studies.



(6) The Minnesota Department of Corrections reported in April of 2007, the results of a
12 year study on recidivism. (Exhibit 30, pg. 78). This study was conducted on 3,166 who were
released between 1990 and 2002.

{(a) The rate of return to prison for a new sexual offense was 12%.

(b) The conviction rate for a new sexual offense was less, at 10%.

(¢) And the re-incarceration rate of those new convictions was even less, at 7%.

(d) This study did not differentiate between new sexual offenses. and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(7) In another study done in Arizona, the Arizona Department of Corrections, (ADC),
completed an analysis of sex offenders released from ADC custody over a 10 year period from
July 1988 through June 1998. (Exhibit 32). 2,444 sex offenders were released from ADC
custody over the ten year period.

(a) 20.8% returned at least once to the custody of the ADC,

(b) But, only 14.2% returned for a new felony conviction, and

(c) Only 3.2% returned for a new felony sex offense.

(d) This study did take into account the difference between technical violations and
prisoners released with no parole, and with parole, and found that

(e) Among the 2,444 released, 1,087 were released on parole, and

(f) Among this group, only 0.7% were found to have committed a new sex offense, if
they were under parole supervision at one time, and

(g) Out of that figure, only 0.1% committed the offense while under active parole
supervision.

(8) In a recent study in California in July of 2011, (Exhibit 35), when looking to the civil
commitment of sex offenders, the State documented a recidivism rate for sex

offenders released on parole since 2005. In the study the results were:



(a) Out of over 14, 000 offenders referred to the evaluation of the Department of Mental
Health, it was found that over 59% of the released sex offenders violated their parole
due to technical reasons.

(b) However, out of that rate only 1% of the paroled sex offenders committed a new
crime, for which they were convicted, and

(c) Out of the entire 14, 000 inmates released on parole since 2005, only one had
committed a new sex offense, thereby making the recidivism rate for paroled sex

offenders in California since 2005, less than 0.1 percent.
In looking at the recidivism rates of sex offenders on Lifetime Supervision, or
Community Supervision for Life, in three (3) states that have published the results of state
sponsored studies, (Exhibit 33), they have shown that:

(1) In Maryland, (Exhibit 32), during the 18 months from July of 2008 to December of
2009, over 2300 sex offenders were under active supervision, and the statistics show:

(a) Between 87% and 94% of sex offender cases closed each month were closed in
satisfactory status or by revocation in response to a “technical” violation.

(b) These offenders were not convicted of a new offense.

(c¢) Less than one third of one percent, (0.03%), of the sex offenders under active
supervision were charged with a new sexual offense.

(2) In Colorado, (Exhibit 32), during 2009, 590 sex offenders were on active supervision,
and in 2009, 1,496 offenders were sentenced to prison, and 166 were granted
probation for a sexual offense, and the following statistic was documented:

(a) less that 1% of actively supervised offenders committed new felonies and
misdemeanors.

(b) Remaining offenders were revoked for “technical™ violations of probation or parole.

(¢) No study was done of how therapy might have interacted with the rates.

(3) In Arizona, (Exhibit 32), 2,344 offenders were under active lifetime supervision,

during a period from May of 1993 to August of 2000, and the rates showed:



(a) Approximately, 6.8% of the convicted sex offenders committed a new criminal
offense.

(b) Of those, only 1.8% committed a new sexual offense.

(¢) In 2009, only 2.9% were convicted of a new felony charge, including sex offenses.

(d) In 2009, 33.8% were returned to prison for a technical violation, due to the fact that

parole and probation restrictions on sex offenders are the harshest in the country.
Defendant would like to offer the Court the following studies and statistics relating to the
effects of therapy on convicted sex offenders. The public has been told for many years that
“treatment doesn’t work™, and that for “sex offenders nothing works”, but there are a number of
major studies that indicates otherwise.

(a) The Campbell Collaboration analysis of over 22,000 individuals found that treatment
reduced recidivism by 37%.

(b) Canada’s Karl Hanson’s 2000 analysis found a reduction of 41%.

(c) Oshkosh Correctional’s meta-analysis from 79 separate studies of over 11,000 sex
offenders found that people who participated in treatment programs had a 59% re-
arrest reduction for any crime.

(d) According to Alexander’s 1998 study, since 1943 those who were treated in jails,
hospitals, and outpatient clinics found their way back to prison at a rate of 33%
compared to those who had no treatment.

(e) By 20035, almost all relevant preventative programs showed that re-arrest rates were
being reduced by greater that half. With some new treatment philosophies, reductions

have been reported as high as 91%.

Exaggerated fear is a poor basis for public policy. It raises a nearly unbreachable barrier
to the truth. And a policy that is based on the realities...of low recidivism, of responsiveness to
treatment and of the relationship between the vast majority of offenders and their
victims. ...offers the only hope for reducing or eliminating one of our society’s saddest and most

challenging problems.

If the reality is kept in mind, that once a sex offender is caught, most of the problem
ceases, that preventative programs can help almost all the rest of the once caught, then clearly
treatment must be the goal. When a politician is calling for tougher sentences and not backing it
up with any programs, then he is looking for votes, not solutions. The public’s fear would not be



so intense today if it were not being propelled by all the exaggerated and often totally false

recidivism claims.

Courts must look at the actual facts of recidivism in the correct context, and enjoin
constitutionally illegal laws that have been placed on offenders due to the undocumented and
malicious hearsay presented as “fact” by proponents of bills and by legislators who are
knowingly and willingly letting these distorted “facts™ be presented.
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December 22, 2011

Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701
Conference Room # 2134

Patrick Davis

Member

Nevadans for Civil Liberties

P.O. Box 60672

Reno, NV 89506
info@nevadans-for-civil-liberties.org

TO: Advisory Committee to Study Laws Concerning Sex Offender Registration
RE: Current Recidivism Statistics

Committee Members:

I am a member of the public, a citizen of the State of Nevada, an advocate for offender rights,
and a member of Nevadans for Civil Liberties.

I am asking the Committee to review these recidivism statistics. Our organization is bringing
these statistics to your attention in relation to the fallacy of high rates of recidivism for new
sexual offenses by previous offenders.

We are supplying the following statistics to inform you of the very low rates of recidivism across
the country. We are asking you to include these statistics in the minutes of the meeting today,
and are further requesting that they be available online, just the same as any document submitted
by any Agency of the State of Nevada.

The statistics we are supplying are as follows: Please see attached documented statistics in
ongoing current lawsuit by one of our members against the State of Nevada.

This 1s in relation to the Registration laws contained in 179 of the Nevada Revised Statutes that
were implemented for public safety. This recidivism rate was quoted as being frighteningly
high.. when in fact, it is shockingly low, the second lowest rate of recidivism in the country.

Read Issue #2 in its entirety.

When the Committee looks to changing the laws relating to registration or making them harsher
for an offender, they should refer to the actual statistics that are being generated in study after
study that are confirming the mis-information presented to the public by law enforcement and
politicians that sex offenders have the highest recidivism rate in the country, when in fact they
have the second lowest rate of recidivism in the country.



This fallacy of high recidivism has to stop being perpetrated by these State Agencies and the
truth needs to be represented, and our organization and many others are prepared to do that. We
will be continuously supplying the Legislature, the members of the Legislature and every other
State Agency that is related to the truth of these statistics, and we will make them aware of them.
Due to many Court decisions across the country, including Supreme Court decisions regarding
registration and notification, the Committee needs to be very careful when they decide to make
any further changes, as this might cause the law to be challenged, as it is already on shaky
grounds by the affirmative disabilities and restraints it currently causes an offender.

As a member of the public, [ am very concerned about the implementation of harsher penalties
and conditions for registration that do not take actual facts into account, and which are proven by
States that have implemented studies and by the United States Government. | am asking the
Committee to further review the statistics related to recidivism before they proceed with any
other decisions relating to registration on sexual offenders.

Thank you for your time and effort in regards to this very serious matter.

Sincerely,

Patrick Davis



Issue #2: Due Process: Determination of Fact: Recidivism Statistics:

According to the sponsor of the bill, Senator Mark James, one of the most important
reasons that the Nevada Legislature enacted SB 192, in 1995, and imposed the “special sentence”
of Lifetime Supervision, pursuant to NRS 176.0931, NRS 213.1243, and NAC 213.290, upon
Defendant and all others similarly situated; was the “fact”, presented by law enforcement, of the
“high rates of recidivism” that are “known” to be a problem amongst previously convicted sex
offenders. There was no documented evidence, study, or statistic that related to this “high rate of
recidivism”, presented or documented in the legislative record.

The second reason given, was the “fact” that if a new sexual offense occurs, the police
first look to the known sex offenders and “most of the time, it is more than likely that the
perpetrator will be found within this group”. This is again presented without supporting
evidence by law enforcement.

The last reason given for SB 192, (1995), in relation to Lifetime Supervision, was that it
was intended to provide law enforcement personnel with a non-punitive tool to assist them in

solving new sex crimes.

The legislative record of SB 192, (1995), has many statements by individual legislative
members and law enforcement were made concerning this “high rate of recidivism” of convicted
sex offenders. However, there is not one documented study or statistic that a person can refer to
in the legislative record that points to this “high rate of recidivism”. There is nothing at all that
specifically points to any study or statistic in regards to Lifetime Supervision, though the record
does reflect two (2) State Supreme Court decisions from other States, relating to civil

commitment.

In order to look at recidivism, Defendant asserts the following reasonable definition, as
this is one of the most easily tracked statistics in the country. While there can be problems with
definitions, Defendant asserts that “recidivism”, is “a second or subsequent sexual offense
perpetrated by an already convicted sex offender for a new sexual offense.

It may well be argued that these types of crimes are underreported, and that the true rate
of offenses is unknown, and that assertion, in that context, may be true. But, these types of
statements can not be applied to a study that is conducted in relation to the actual rates of sexual
offenses, and the actual rates of re-offense when comparing a new sexual offense by a previously
convicted sex offender. If one were to extrapolate the results of these documented studies and
statistics that have been done, and apply them to the as yet undocumented and unknown sexual
offenses, Defendant would assert that the same rate of recidivism as currently documented would
apply to those cases also, due to the fact of the size of these studies that have been performed on
convicted sex offenders for many years.



Statistics can be misused with or without malice. One of the main statistics that the
Supreme Court uses in analyzing the “facts” about recidivism is quoted in Smith v. Doe, 538
U.S. 84, 123 S. Ct. 1140, (2003). This was a presented in a recent case for the Court in relation
to the determination of recidivism in McKune v. Lile, 536 U.S. 24, 122 S. Ct. 2017, (2002),
where they looked at some of the statistics that resulted from a Study done in 1997, by the

Department of Justice.

One of the conclusions of the Study was that: “When convicted sex offenders reenter
society, they are much more likely than any other type of offender to be rearrested for a new rape
or sexual assault”. See Sex Offenses 27, U.S. Dept. of Justice, Bureau of Justice Statistics,
Recidivism of Prisoners Released in 1983, p. 6, (1997). States thus have a vital interest in
rehabilitating convicted sex offenders. McKune, 1d. at 32. This statement by itself is correct.

However, to use this one fact, in an improper context, to describe the recidivism rate of
convicted sex offenders is a malicious misrepresentation of the Study, and its results. This fact is
only true in the relationship between convicted sex offenders and those convicted of other
crimes. Convicted rapists and pedophiles are four (4) times more likely to re-offend for that
specific crime, than other convicted offenders. Most sex offenders do not fall into one of these
two categories, and this does not relate to the recidivism rate of sex offenders in general.

In a point of fact, in this study and in many other recent studies conducted since that time,
the re-arrest rate for a convicted sex offender for a new sex crime is roughly 5.3% for all sex
offenders, including rapists and pedophiles. The re-conviction rate is even less, averaging
around 3.5% for all convicted sex offenders accused of committing a new crime. This is a very
telling statistic. When you apply the rate quoted above, that rapists and pedophiles are four (4)
times more likely to reoffend than any other type of offender, then that effectively drops the
recidivism rate for all other sex offenders who have been convicted of a sex crime that is not
related to rape or pedophilia, down to less than 1% for all of the new sex crimes that are
committed every day. Another rather telling statistic, which adds perspective in relation to this,
is that over 90% of all sex crimes are committed by a new offender.

In Mckune, the statement is made that “sex offenders are a serious threat in this Nation™.
In 1995, an estimated 355,000 rapes and sexual assaults occurred nationwide. U.S. Dept. of
Justice, Bureau of Justice Statistics, Sex Offenses and Offenders 1, (1997).

In many recent studies by the U.S. Dept. of Justice, Bureau of Justice Statistics, and the
Federal Bureau of Investigation, it has been found that the rates for this type of offense have
dropped off dramatically over the last 12 years. In Bulletin NCJ 231327, entitled Criminal
Victimization, 2009, the rates for rape/sexual assault had dropped to a rate of 125,910 reported
cases in 2009 from a reported rate of 355,000 cases in 1995, a 65% decrease in the number of
confirmed and documented cases. This is consistent with a drop in several other categories of
crimes. (DOJ, Criminal Victimization, 1997).



Defendant asserts that it is not due to the fact of the registration laws, or any other laws
aimed directly as sex offenders. This rate is dropping even with the huge increase in the number
of sex offender laws that are constantly being put in place across the country. And this is
continually dropping even with an increase in the sexting laws, the registration laws, the
reporting laws, the pornography laws, and all other sex offense related laws.

Defendant is presenting to the Court many studies and statistics which confirm the “low
rate of recidivism’” of convicted sex offenders, in relation to committing a new sexual offense.

In 2004, the Department of Justice, Bureau of Justice statistics released a study entitled
“Recidivism of Sex Offenders Released from Prison in 19947, In this study, the re-arrest rate for
a convicted released sex offender was 5.3% in the first three (3) years. In looking at this even
closer, the re-conviction rate for those arrests was 3.5%. That statistic would be the accurate rate
of “recidivism” as defined above.

This study followed 9,691 male prisoners released during 1994 who were convicted as
sex offenders, The study also followed 262,420 male prisoners who were released in 1994 and
not convicted of a sex crime, but were convicted of other felony crimes. The study totaled 272,
111 actual prisoners released in 1994 in 15 states. Many significant factors and statistics resulted
from this study, which is more recent that the study listed in Mckune and Smith. Defendant
asserts them as follows:

(1) The re-arrest rate is only 5.3% of all new sexual offenses, and the re-conviction rate
for those arrests is only 3.5%, due to the fact of false allegation, and the fact that
almost all new sex offenses are committed by new offenders, not previously
convicted sex offenders.

(2) When comparing offense numbers, out of a total of 272,111 prisoners, the actual
number of released sex offenders who committed a new crime of any type was 4,163
offenders, however the actual number of other offenders who committed a new crime
of any type was 179, 391.

(3) In a conclusion to this study, it was determined that contrary to widespread opinion,
once-caught sex offenders have a very low recidivism rate. With or without
treatment, more that 87% of the once-caught offenders do not commit another sex

crime, and with treatment, the likelihood of re-offending is even lower.



(4) In contrast, according to the study, 69 % of all other types of criminals go back to
prison, and they do so within five (5) years. Over a longer period of time, other FBI
statistics show that about 74% of all other types of offenders return to prison.

(5) When that figure is compared to only 2% to 13%, the recidivism rate for sex
offenders in reality is only a tiny fraction of what it is for all other types of crime.

This is not what the public believes and certainly not what they have heard.
Recently, many studies have been done on recidivism rates, and the Defendant would like

to present a number of them to the Court, in summary form, and will include all of them as
exhibits, to further corroborate the true “low rate of recidivism” of convicted sex offenders.

(1) The State of Washington, in 2004, directed the State Institute for Public Policy to
analyze the impact and effectiveness of current sex offender sentencing policies. This report
describes the recidivism rates of 4,091 Washington State sex offenders from 1994 to 1998.
(Exhibit 29). In the summary of the report, it states that

(a) compared with the full population of felony offenders, sex offenders have the lowest
recidivism rates for felony offenses, (13%), and

(b) sex offenders have the lowest recidivism rates for violent felony offenses, (6.7%), but

(¢) sex offenders have the highest rates for felony sex offenses, (2.7%). This statistic
compares favorably with the DOJ studies, and all of the studies that Defendant has
included for the Court’s review.

(d) This rate is compared against other offenders released from prison, so when you look
at the actual result of that, it means that 97.3% of the time, it is a new sex offender

who is committing a new sexual offense, not a previously convicted offender.
In a conclusion that bolsters another part of this argument concerning therapy, sex
offenders who complete SSOSA, an outpatient treatment program, have the lowest recidivism
rates in all categories. In a quote from the study, it states that “the relatively low ‘base rate’ of

recidivism makes it challenging to predict re-offending”.

(2) A recently released study entitled “The California Sex Offender Management Board’s
Report to the Legislature and Governor’s Office, January 2008, (Exhibit 30), states the
following:



(a) Solid information about the recidivism of sex offenders is one of the key building
blocks for good policy and effective management in sex offender treatment.

(b) There is a growing body of solid knowledge about sex offender recidivism.

(¢) In fact, the majority of sex offenders do not re-offend sexually over time.

(d) Additionally, research studies over the past two decades have consistently indicated
that recidivism rates for sex offenders are, in reality, lower than the re-offense rates
for most other types of offenders.

(e) Many of the preconceived notions surrounding sexual abuse appear to be based on
myths and misconceptions rather than empirical studies.

() In a definition supplied by this study, they look at “recidivism risk™ and state that “it
is conceptually defined as the strength of an individual’s tendency to relapse into a
previous condition or mode of behavior, after the person has experienced an official
intervention such as imprisonment. Any offender who re-offends after the initial
official intervention would be conceptually considered to be a recidivist.”

(g) In a summary of the study, after a 3 year follow up, only 3.55% of the convicted
sexual offenders were returned to prison for a new sexual related offense.

(h) Only 4.57 of the convicted sexual offenders were returned to prison for a new non-
sexual related offense.

(i) This study was conducted on 4,287 sex offenders released from CDCR Institutions in
2003.

(i) In the majority of the time, the released sex offenders were returned to prison for a
violation of parole, which for sex offenders, is the harshest parole in the country in
relation to the restraints that are imposed upon a parolee.

(3) In Arizona, a study was conducted of 3,205 sex offenders who were released over a

15 vear period from 1984 to 1998. (Exhibit 30, pg. 77). Among the sex offenders releases, the
following was stated:

(a) 25.2% returned to prison once, with an average time of 6.85 years for a new felony

conviction.



(b) However, they returned with only a 5.5% recidivism rate for a new sexual offense.

(¢) No study was done of how therapy might have interacted with the rates.

(d) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(4) The State of Ohio Department of Rehabilitation and Corrections, (ODRC), completed
a 10 year follow up study for sex offender recidivism. (Exhibit 30, pg. 78). ODRC followed 879
sex offenders released in 1989. The report, dated April 2001, provided the following results.

(a) Re-commitment for a new non-sexual offense was 14.3%.

(b) Re-commitment for a new sex offense, which was significantly lower, was 8.0%.

(c) Sex offenders who returned for a sex related offense did so with a few years of
release, 50% within 2 years, and 67% within 3 years.

(d) No study was done of how therapy might have interacted with the rates.

(e) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(5) The New York State Department of Correctional Services, Division of Program
Planning, Research and Evaluation completed a 9 year follow up study on 556 prisoners with sex
offenses released in 1986. (Exhibit 30, pg. 78). The study found the following:

(f) The rate of return for a non-sexual offense was 16%.

(g) The rate of return for a sexual offense, which was significantly lower, was 6%.

(h) No study was done of how therapy might have interacted with the rates.

(1) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and

care needs to be taken when looking at some of these studies.



(6) The Minnesota Department of Corrections reported in April of 2007, the results ofa
12 year study on recidivism. (Exhibit 30, pg. 78). This study was conducted on 3,166 who were
released between 1990 and 2002.

(a) The rate of return to prison for a new sexual offense was 12%.

(b) The conviction rate for a new sexual offense was less, at 10%.

(c) And the re-incarceration rate of those new convictions was even less, at 7%.

(d) This study did not differentiate between new sexual offenses, and technical violations
of parole, which have a large influence on the statistics, as a return to prison for
possessing pornography or something similar is not really a new sexual offense, and
care needs to be taken when looking at some of these studies.

(7) In another study done in Arizona, the Arizona Department of Corrections, (ADC),
completed an analysis of sex offenders released from ADC custody over a 10 year period from
July 1988 through June 1998. (Exhibit 32). 2,444 sex offenders were released from ADC
custody over the ten year period.

(a) 20.8% returned at least once to the custody of the ADC,

(b) But, only 14.2% returned for a new felony conviction, and

(c) Only 3.2% returned for a new felony sex offense.

(d) This study did take into account the difference between technical violations and
prisoners released with no parole, and with parole, and found that

(e) Among the 2,444 released, 1,087 were released on parole, and

(f) Among this group, only 0.7% were found to have committed a new sex offense, if
they were under parole supervision at one time, and

(2) Out of that figure, only 0.1% committed the offense while under active parole
supervision.

(8) In a recent study in California in July of 2011, (Exhibit 35), when looking to the civil
commitment of sex offenders, the State documented a recidivism rate for sex

offenders released on parole since 2003. In the study the results were:



(a) Out of over 14, 000 offenders referred to the evaluation of the Department of Mental
Health, it was found that over 59% of the released sex offenders violated their parole
due to technical reasons.

(b) However, out of that rate only 1% of the paroled sex offenders committed a new
crime, for which they were convicted, and

(c) Out of the entire 14, 000 inmates released on parole since 2005, only one had
committed a new sex offense, thereby making the recidivism rate for paroled sex

offenders in California since 2003, less than 0.1 percent.
In looking at the recidivism rates of sex offenders on Lifetime Supervision, or
Community Supervision for Life, in three (3) states that have published the results of state
sponsored studies, (Exhibit 33), they have shown that:

(1) In Maryland, (Exhibit 32), during the 18 months from July of 2008 to December of
2009, over 2300 sex offenders were under active supervision, and the statistics show:

(a) Between 87% and 94% of sex offender cases closed each month were closed in
satisfactory status or by revocation in response to a “technical” violation.

(b) These offenders were not convicted of a new offense.

(c¢) Less than one third of one percent, (0.03%), of the sex offenders under active
supervision were charged with a new sexual offense.

(2) In Colorado, (Exhibit 32), during 2009, 590 sex offenders were on active supervision,
and in 2009, 1,496 offenders were sentenced to prison, and 166 were granted
probation for a sexual offense, and the following statistic was documented:

(a) less that 1% of actively supervised offenders committed new felonies and
misdemeanors.

(b) Remaining offenders were revoked for “technical” violations of probation or parole.

(c) No study was done of how therapy might have interacted with the rates.

(3) In Arizona, (Exhibit 32), 2,344 offenders were under active lifetime supervision,

during a period from May of 1993 to August of 2000, and the rates showed:



(a) Approximately, 6.8% of the convicted sex offenders committed a new criminal
offense.

(b)y Of those, only 1.8% committed a new sexual offense.

(¢) In 2009, only 2.9% were convicted of a new felony charge, including sex offenses.

{d) In 2009, 33.8% were returned to prison for a technical violation, due to the fact that

parole and probation restrictions on sex offenders are the harshest in the country.
Defendant would like to offer the Court the following studies and statistics relating to the
effects of therapy on convicted sex offenders. The public has been told for many years that
“treatment doesn’t work™, and that for “sex offenders nothing works”, but there are a number of
major studies that indicates otherwise.

(a) The Campbell Collaboration analysis of over 22,000 individuals found that treatment
reduced recidivism by 37%.

(b) Canada’s Karl Hanson’s 2000 analysis found a reduction of 41%.

(c¢) Oshkosh Correctional’s meta-analysis from 79 separate studies of over 11,000 sex
offenders found that people who participated in treatment programs had a 59% re-
arrest reduction for any crime.

(d) According to Alexander’s 1998 study, since 1943 those who were treated in jails,
hospitals, and outpatient clinics found their way back to prison at a rate of 33%
compared to those who had no treatment.

(e) By 2005, almost all relevant preventative programs showed that re-arrest rates were
being reduced by greater that half. With some new treatiment philosophies, reductions

have been reported as high as 91%.

Exaggerated fear is a poor basis for public policy. It raises a nearly unbreachable barrier
to the truth. And a policy that is based on the realities...of low recidivism, of responsiveness to
treatment and of the relationship between the vast majority of offenders and their
victims....offers the only hope for reducing or eliminating one of our society’s saddest and most

challenging problems.

If the reality 1s kept in mind, that once a sex offender is caught, most of the problem
ceases, that preventative programs can help almost all the rest of the once caught, then clearly
treatment must be the goal. When a politician is calling for tougher sentences and not backing it
up with any programs, then he is looking for votes, not solutions. The public’s fear would not be



so intense today if it were not being pmpeiiedéiby all the exaggerated and often totally false

recidivism claims.

Courts must look at the actual facts of recidivism in the correct context, and enjoin
constitutionally illegal laws that have been placed on offenders due to the undocumented and
malicious hearsay presented as “fact” by proponents of bills and by legislators who are
knowingly and willingly letting these distorted “facts” be presented.



