OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1947

OPINION NO. 47-405 RAILROADS—State highway board could require change of location
of telegraph poles on railroad right-of-way—Company entitled to reimbursement for cost
of removal.

Carson City, January 2, 1947
Hon. Robert A. Allen, State Highway Engineer, Carson City, Nevada
Dear Mr. Allen:

This will acknowledge receipt of your recent communication containing a letter addressed to
you from Mr. Calvin M. Cory, General Attorney for the Union Pacific Railroad Company, and a
statement of facts concerning the responsibility for the payment of costs incurred by the removal
from the present location of existing telegraph polesin order to carry out the proposed project for
widening Main Street in the City of Las Vegas, such project being designated Nevada U-87(6).

After a careful consideration of the facts submitted, we are of the opinion that the utility
involved cannot be required to change the location of its existing telegraph poles without
reimbursement for costs incurred in making the required adjustment in its telegraph lines. The
utility has acquired an easement to aright of way by reason of open and notorious, uninterrupted,
adverse, and exclusive enjoyment of the right since the year 1905.

The facts disclose that the Western Union Telegraph Company entered into a contract with the
Los Angeles and Salt Lake Railroad Company in the year 1904 for the construction of atelegraph
line paraleling the right of way of the rallroad company. The project was carried on
simultaneously and completed on January 30, 1905.

The railroad company in the same year acquired land on both sides of its tracks. The telegraph
line is located within this land on the west side. During the same year the railroad company
turned over to the Las Vegas Land and Water Company, a subsidiary wholly owned by the
railroad company, all of thisland west of the railroad tracks.

In May, 1905, the Las Vegas Land and Water Company deeded to the Township of Las Vegas
a subdivided tract of land on the west side of the railroad for township purposes. The dedication
was made by means of a subdivided plat indicating a strip for street purposes. It has not been
constructed or operated pursuant to any permit or franchise issued by the city of Las Vegas or any
other municipal authority. The city, therefore, acquired the land subject to the public easement
and right exercised by the utility.

See Attorney General’s Opinion A-58, March 29, 1940. The facts involved were substantially
the same as those in the present situation. The Attorney General held that easement to a right of
way is valid by reason of open and notorious, uninterrupted, adverse, and exclusive enjoyment
for a period of more than five years, and, while the Highway Department could compel the
change in location of the poles, the telegraph company involved was entitled to reimbursement

for costsincurred in adjusting its lines.
See Thomas v. Blaisdell, [25 Nev. 233} The Chollar-Potosi Mining Company v. Kennedy and
Keating, 3 Nev., on page 375, and Attorney General’s Opinion No. 147, 1934-1936 Biennium.

Very truly yours,
ALAN BIBLE



Attorney General

By: George P. Annand
Deputy Attorney Genera

cc: Calvin M. Cory

OPINION NO. 47-406 OLD-AGE ASSISTANCE—NOo provision in act requiring consent of
county board before sale of property.

Carson City, January 3, 1947

Mrs. Hermine G. Franke, Supervisor, Division of Old-Age Assistance, Nevada State Welfare
Department, P.O. Box 1331, Reno, Nevada

Dear Mrs. Franke:

This will acknowledge receipt of your letter dated December 27, 1946, received in this office
December 28, 1946, in which you furnish additional information, as requested, in support of your
inquiry of October 3, 1946. Your inquiry of that date related to a recipient who died, leaving a
home occupied by a surviving spouse who never received old-age assistance. There was no
administration of the estate of recipient and no clam was filed by the department as the home
was occupied by the surviving husband of deceased. You asked, in the event the property was
sold, would the husband be required to obtain consent of the county board, and should a claim be
filed in the event of such sale, and what is the procedure for placing such sale.

Your recent letter set out certain transfers of property during the lifetime of the recipient and
her husband and you inquire as to the status of the property, whether community or separate
property.

As to the status of the property in question, it is community property if acquired by either
party by gift, bequest, devise, or descent, as provided in sections 3355 and 3356 N.C.L. 1929.

Your questions as to whether the husband of deceased recipient should obtain consent of the
county board before disposing of the home occupied by him, and should a claim be filed by the
department in the event of a sale, and if so what is the procedure under the circumstances, or
requiring consent of the county board before sale.

You mention a number of transfers of property during the marriage of recipient and her
husband, but do not state the period when assistance was granted. Section 3 of the Old-Age
Assistance Act, provides that the amount of assistance granted shall be determined with due
regard to the resources of the applicant. Section 7 provides for an investigation of the
circumstances of the applicant for assistance, provided that no relative of the recipient shall bein
anywise required to contribute to the support and maintenance of recipient, it being the intent and
purpose of the Act to remove all applicants and recipients form the operation, restrictions and
provisions of the pauper laws.

The Act removes the recipient from the pauper laws and, asheld in 125 A.L.R. 712, citing 21

R.C.L. 726, “In the absence of a specified statute a poor district cannot ordinarily maintain an

action against a pauper for support furnished, for in such case there is no implied contract to

compensate, and this holds good as to the pauper’ s estate as well as to the pauper himself.”

Section 12 of the Old-Age Assistance Act, read together with section 3 and section 7 of the
Act, cannot be construed to impose upon recipient any present obligation to reimburse the
Federal Government, the State and the county for payments made to recipient under the Act.
Section 12 provides that upon the death of recipient the total amount of assistance paid under the
Act shall be allowed as a preferred claim against any estate of such person, but that the claim



shall not be enforced against any real estate of recipient while it is occupied by a surviving
ouSe.

¥ Section 9882.120, 1929 N.C.L. 1941 Supp., provides t hat no holder of a clam against an

estate shall maintain an action thereon unless the claim is first filed with the clerk, within the

time specified in the section for the filing of clams. Therefore, if the claim is not filed as

provided, no action may be had to recover.

The Nevada Act does not specifically provide, as do the statutes in same States, that a person,
his executor or administrator, shall be liable for his support, or that the claim is alien against the
real property.

The decisions of the various courts are not in harmony as to the authority of the welfare
department to recover from the estate of arecipient the money furnished under the Old-Age
Assistance Act, except where payments were made by accident, fraud or mistake. The generd
ruleisstated in 125 A.L.R., page 712, “ Annotations on reimbursement of public for old-age
assistance,” which recites: “It is clear that Congress merely provided for reimbursement form the
estate of deceased recipient who had through error or fraud received overpayments during his
lifetime.”

Very truly yours,

ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney General

OPINION NO. 47-407 TAXATION—Refunds to veterans—L egislative action necessary.
Carson City, January 4, 1947

Hon. Wayne O. Jeppson, District Attorney, Lyon County, Y erington, Nevada

Dear Mr. Jeppson:

Reference is hereby made to your letter of December 17, 1946, relative to the payment of
taxes on persona property by ex-servicemen and the thereafter claiming by them of a refund of
money upon the ground that such taxes were exempt under the law providing for tax exemptions
of ex-servicemen and servicemen.

You inquire whdether the County Auditor and County Treasurer are authorized to make a
refund to a veteran of the amount of exemption allowed him if the veteran has filed his affidavit
prior to December 1, and later makes claim for the refund of the tax paid. You also inquireif itis
possible for the county to be reimbursed from the State for its pro rata of exemption allowed after
the money has been turned into the State.

In your letter you refer to the opinion of this office (No. 176, Attorney General’s Report 1944-
1946) given November 27, 1944, to the District Attorney of Clark County. This placed a liberal
interpretation of the provision requiring an affidavit for exemption in favor of men remaining in
the armed services. At that time the amendment of men remaining in the armed services. At that
time the amendment of 1943 (Stats. 1943, p. 5) applied. The amendment of 1945 (stats. 1945, p.,
42) does not alter the situation.

We are constrained to answer your inquiry in the negative.



You will not from the opinion that we stated with respect to Inquiry No. 1 therein answered
that application must be made for the exemption and this means, of course, prior to the
exemption being granted. We think this is important for the reason that the Assessor and the
County Treasurer would have no authority to grant an exemption until the affidavit therefor was
first filed, thus showing the serviceman'’ s right to an exemption. If such affidavit was not filed by
the servicemen or the ex-serviceman prior to the exemption being granted, it is our o pinion that
the county officials have no power to grant an exemption and accept payment of the tax and then
later allow a refund therefore. At the present time there are no Nevada statutes permitting or
authorizing the County Auditor and county Treasurer to make such arefund.

If it is deemed equitable to refund money paid by servicemen and ex-servicemen under the
conditions mentioned in your letter, we submit it would require legislative action to authorize
such refund.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-408 WELFARE, STATE DEPARTMENT—Responsible for planning
care of dependent and neglected children—Cannot delegate entire responsibility to county.

Carson City, January 4, 1947

Miss Grace Semenza, Administrative Assistant, Division of Child Welfare Services, 440 Gazette
Building, Reno, Nevada

Dear Miss Semenza:

This will acknowledge receipt of your letter dated December 16, 1946, received in this office
December 17, 1946, requesting an opinion as to the duties and responsibilities of the State
Welfare Board in regard to dependent and neglected children.

Your inquiry is directed to the following particular questions, supplemented by the questions
and discussion on the subject entertained at a meeting with your board and interested parties held
in your office on January 2, 1947.

Is the State Welfare Department responsible for planning the care of dependent
and neglected children in the State of Nevada?

Is there legal authority placed in the County Commissioners to set up a county
welfare department which will include all services and assistance to children who
are dependent and neglected; children who are in danger of becoming delinquent;
and services to children with severe behavior or emotional problems?

Does the State Department have the legal right to delegate its responsibility or
authority to a county for carrying out services and assistance to children?

The State Welfare Department under the statutes is charged with the supervision of all welfare
activities of the State as specified in section 5154.53, 1929 N.C.L. 1941 Supp., which includes
aid to independent children and child welfare services.

Aid to dependent children as defined in Title 4 of the Act, means money payments with
respect to a dependent child or children. Under this title in order for a State to receive payments
from the Federal Government the State must adopt a plan that shall be in effect in al political
subdivisions of the State and, if administered by them, be mandatory upon them; (2) designate a
single State agency to supervise the administration of the plan, and other specified requirements



that shall be approved by the Federal Board. The State has designated the single State agency.
The State, however, has not adopted a State plan, nor provided a means for raising funds to meet
the Federal grant which, together with State funds, shall be used exclusively for carrying out the
State plan. Therefore, the plan to care for dependent children must be put into operat5ion by the
Legidature before the State department can perform the duties and exercise the authority
provided in the present statute.

Child welfare services generally are referred to in subdivision 2 of section 3 of the State Welfare
Act which provides asfollows: “ Supervise all child welfare services as defined in part 3 of title
V of the social security act, and cooperate with the federal government in establishing,
extending, and strengthening child welfare services.”

Part 3 of title V (section 721, title 42 U.S.C.A.) provided an appropriation for allotments to
States for the purpose of enabling the United States, through the Children’s Bureau, to cooperate
with State public welfare agencies in establishing, extending, and strengthening child welfare
services. The section uses the term, “especially in predominantly rural areas.” The money is
alotted by the Secretary of Labor for use by cooperating State public agencies on the basis of
plans developed jointly by the State agency and the Children’s Bureau. The sum of 410,000 was
alotted to each State and the remainder of the appropriation to each State on the basis of the
plans developed jointly by the State agency and the Children’s Bureau. The apportionment is
allotted on the basis that the rural population of such State bears to the rural population of the
United States. The amount allotted shall be expended for payment of part of the cost of district,
county or other local child welfare services in areas predominantly rural. The purpose of this
Federal grant, as expressed in Part 3 of the Title, is for the protection and care of homeless,
dependent, and neglected children and children in danger of becoming delinguent.

The Nevada statute gives the State Welfare Department authority to supervise such service
and cooperate with the Federal Government. There is no requirement in the Federal Act that the
State adopt a plan, but provides for a plan developed jointly by the State agency (the State
Welfare Department) and the Children’s Bureau.

The amount of the appropriation was $1,500,000 with an alotment of 410,000 to each State
and the remainder apportioned on a basis of rura population. The same is to be expended for
payment of part of the cost of district, county, or other local child welfare services.

The State Welfare Department, in cooperation with the Federal Government, is, therefore,
responsible for planning the care of dependent and neglected children and children who are in
danger of becoming delinquent as provided in Part 3 of Title V.

Y our second question is answered by the statutes of the State now in force and do not in any
particular prohibit the counties from setting up welfare services to children when the sameis paid
out of county funds.

Section 5 of the 1937 Act (section 5154.55, 1929 N.C.L. 1941 Supp.) defines the duty of county
boards in the following language: “ The boards of county commissioners of the several counties
shall make necessary provisions to maintain necessary welfare services, including payment of
compensation and the traveling expenses of county employees engaged exclusively in the
performance of welfare services as provided by law, and for the payment of expenses contingent
thereto during the present fiscal year may transfer available funds from any other existing county
fund.”

The specia authority to transfer funds was given for the fiscal year 1937. Thereafter the
provisions of the budget law would apply in the creation of and expenditure for such purposes.

Section 9 of the State Welfare Act of 1937 (section 5154.59, 1929 N.C.L. 1941 Supp.)
provides that chapter 138, Statutes of 1935, shall remain in full force and effect, but any part in
conflict is repealed. Section 4 of the 1935 Act (section 5151.04, 1929 N.C.L. 1941 Supp.) does
not appear to be in conflict with the 1937 Act. Section 4 of the 1935 Act provides for a county



board to assist the State Board with the work in the county, to make investigations and report to
the county municipal authorities in dealing with questions of dependency and distribution of
relief funds, to act as agent for the State Board in distribution and administration of any State or
Federal funds for relief purposes as shall be placed at its disposal for expenditure in such county,
and to cooperate with the county probation committee as provided in section 1016, N.C.L. 1929.
This section provides for the appointment by the judge of the district court of a probation
committee and defines the duties of such committee. One of the duties of this committee is to
make reports to the judge of its county of the qualifications and management of all societies,
associations and corporations, except State institutions, applying for or receiving any child under
the Act (the Juvenile Court Law) from the courts of their respective counties, and in such reports
make such suggestions as they may deem fit. The committee shall have control and management
of the internal affairs of and detention home established by the county commissioners. The
committee shall have control and management of the internal affairs of and detention home
established by the county commissioners. The employees of the home shall be paid by the
county. This section also gives the district courts jurisdiction over dependent or neglected
children.

Section 1015, N.C.L. 1929, being section 6 of the same Act, was amended by chapter 114,
Statutes of 1946, giving the district judges authority to appoint any number of discreet persons of
good moral character to serve as probation officers whenever such appointments shall be deemed
necessary to care for dependent and delinquent children of the county. The Superintendent of
Public Instruction and the Governor constitute a board to investigate the competency of such
persons appointed to act as probation officers. Expenses of paid probation officers are paid by the
respective counties.

Section 5100, 1929 N.C.L. 1941 Supp., makes it the duty of each county to provide funds
under the Mothers' Pension Act for the partial support of mothers who are dependent upon their
own efforts for the maintenance of their child or children.

Chapter 85, Statutes of 1945, authorizes County Commissioners to provide county work
houses and a home for the indigent sick or aged within their county.

Clerical, physical, and nondiscretionary acts required of the administrative agency may be
subdelegated as the State board could not personally perform the multitude of such duties, but its
entire responsibility or authority cannot be delegated to a county.

Very truly yours,

ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney Genera

OPINION NO. 47-409 NEVADA HOSPITAL FOR MENTAL DISEASES—Advertising
signs on property.

Carson City, January 7, 1947
Hon. Vail Pittman, Governor of Nevada, Carson City, Nevada
Dear Governor Pittman:
This will acknowledge receipt of your letter dated December 31, 1946, received in this office

January 2, 1947, enclosing a copy of a letter from Mr. W.H. Garrett respecting the placing of a
sign of the Lions Club on property of the Nevada Hospital for Mental Diseases.



Y ou ask: “Regardless of which institution or department owns the land, | would like to know

whether or not it is permissible for asign, such as the one referred to be placed on State
property.”

We are of the opinion that the placing of such a sign is under the control of the Board of
County Commissioners of the Nevada Hospital, subject to the approval of the State Highway
Department, if such sign is placed with respect to any public highway in such manner as to
constitute a hazard or prevent the safe use of a highway.

Section 3509, N.C.L. 1929, provides that the Board of Commissioners of the Nevada State
Hospital, as named in the Act, shall have full power and exclusive control of and over al the
grounds of the hospital.

Section 5348, 1929 N.C.L. 1941 Supp., prohibits advertising signs placed or situated with
respect to any public highway or highways or otherwise so situated as to constitute a hazard upon
or prevent the safe use of the State highway; provided, that counties, towns, or cities may, by
permission of the State Highway Department, place at such points as may be designated by the
State Highway Engineer suitable sign boards advertising such counties, towns or municipalities.

Very truly yours,

ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney General

OPINION NO. 47-410. Public Schools—County Aid to District High Schools.
Carson City, January 8, 1947

MISS MILDRED BRAY, Sate Superintendent of Public Instruction, Carson City,
Nevada
DEAR MISS BRAY: This will acknowledge receipt of your letter of December 30, 1946,
received in this office December 31, 1946, in which you state the following problem

A problem has just arisen in regard to the apportionment of county aid to a
district high school, as provided under chapter 183, 1939 Statutes of Nevada,
upon which | shall need an opinion from your office.

Y ou will notice that subparagraph 4 of section 4 of the Act provides, as one of the conditions
precedent to the levying of county tax for adistrict high school, “the deputy superintendent of
public instruction shall certify to the county board of commissioners that the prospects are that
there will be at least eight (8) actual resident students of high school grade in attendance at said
district high school for the ensuing school year.”

In the case at issue, basing her judgment upon the fact that there were ten
students registered last spring in the eighth grade and the first three years of high
school, the deputy superintendent certified to the county commissioners of the
said county that the prospects were that there would be at least eight actual
resident students of high school grade attending the district high school that fall. It
so happened that during the summer, however, several of the families of eighth
grade students left the community and that, when school opened in September
there were not eight students in the high school. This fact has continued and to
date the average daily attendance for the district high school has been only 4.578.

My problem now is whether the district high school in question is entitled to any



county aid and, if so, whether that aid should be apportioned on the basis of the
five resident children in average daily attendance during the preceding school year
(It has been established practice in this department to count any major portion of a
fraction as an additional student, so 4.578 is counted as 5 for apportionment
purposes) or the ten students on which the request for county aid was based.

In its budget filed last spring, the school board of the district involved,
provided for a $0.25 elementary (special) district tax and a $0.25 specia high
school district tax (the two districts being identical in are), thus entitling the
district to receive $200 per high school student.

Y ou ask the following question:

Will you be so kind as to advise whether or not the district high school herein
mentioned is entitled to receive in 1947, apportionments of county aid on the basis
of 5 pupils in average daily attendance during 1945-1946 at $200 per pupil, in
view of the provisions of subparagraph 4 of section 4, chapter 183, 1939 Statutes
of Nevada, as amended by chapter 158, 1941 Statutes of Nevada?

Subparagraph 4 of section 4 (section 6078.23, 1929 N.C.L. 1941 Supp.) provides that in
order to establish a district high school there shall be at least ten actual residents of high school
grade needing or desiring high school training and proposing to attend such district high school
when established. The section further provides, where a district high school is already established
and in operation and the prospects are that there will be at least eight students in attendance
during the ensuing year, and so certified to the County Commissioners by the Deputy
Superintendent of Public Instruction, the first provision of the section requiring the County
Commissioners to levy the tax provided therein becomes operative. Upon the certificate of the
Deputy Superintendent and petition the Board of Trustees of the district high school, it may be
presumed that the Commissioners levied the required tax.

The district complied with the conditions set forth in subparagraphs 1, 2, 3, and 4 of section 4,
and the amounts when collected were paid into the county treasury in the County Aid to District
High School Fund, as provided in section 5. The disbursements to be made on the ratio of
students as shown by petition for a newly established district high school (which would be at
least ten students) or per student as expressed in the section, “* * * or in average daily attendance
for the last preceding school year in the district high school already established, as the case may
be* * *”

It appears, therefore, that notwithstanding the fact that the number of at least eight students
was not maintained as anticipated, the district is entitled to county aid on the basis of five
resident students in average daily attendance during the preceding school year.

Very truly yours,
ALAN BIBLE, Attorney General
By: George P. Annand, Deputy Attorney General

OPINION NO. 47-411. Counties—County Owned L ots Do Not Passto City Upon
I ncor poration—Hawthor ne.

Carson City, January 10, 1947

HONORABLE MARTIN G. EVANSEN, District Attorney, Hawthorne, Mineral

County, Nevada.

DEAR MR. EVANSEN: Reference is hereby made to your letter of January 8, 1947,
incorporating your opinion that upon the incorporation of the city of Hawthorne, title to county
owned lots did not pass to the city of Hawthorne, and that the same may be sold with the
proceeds of the sale to be deposited in the county fund as provided by law. You inquire if we
approve your opinion.



Please be advised that we concur in your opinion that the title to the county owned lots did
not pass to the city of Hawthorne upon its incorporation.

With respect to the depositing of proceeds of sale of such lots by the county, we are not in
agreement that the whole thereof is to be deposited in the county fund. AT the time the taxes
were assessed upon such lots undoubtedly certain taxes were assessed for the benefit of the town
of Hawthorne. In such case we are of the opinion that upon the sale of such lots, if the proceeds
bring in a sufficient amount of money to pay al the delinquent taxes, then we think the portion of
the taxes assessed for the benefit of the town of Hawthorne should properly be paid over to the
incorporated city. Also, if the proceeds of the sale do not provide sufficient money to pay the
delinquent taxes in full, that the same should thereupon be prorated.

We base this opinion upon the opinion of this office, A-30, dated July 13, 1939, and reported
in the Report of the Attorney Genera, July 1, 1938, to June 30, 1940, a copy of which no doubt is
in your office, and upon section 1109, N.C.L. 1929, for the reason that the former town of
Hawthorne undoubtedly was vested with the rights to whatever taxes were assessed upon the lots
for such town’s use.

Very truly yours,
ALAN BIBLE, Attorney Genera

OPINION NO. 47-412 COUNTIES—Power to collect license fees from retal liquor
businesses—Within boundaries of incorporated towns doubtful-—-Justice of peace cannot
automatically serve as police judge.

Carson City, January 15, 1947
Hon. Martin G. Evansen, District Attorney, Mineral County, Hawthorne, Nevada
Dear Martin:

Reference is hereby made to your letters of January 8 and 9, 1947, relative to certain questions
propounded by you in connection with the incorporation of the town of Hawthorne.

First you inquire whether the county license provide din section 6666, N.C.L. 1929, which
provides a county license upon retail liquor dealers within the confines of any city or town, is
now required to be collected by the Sheriff of Mineral County on retail liquor business within
the boundaries of the incorporated town of Hawthorne. You also refer to the State retail liquor
license provided in section 6669, N.C.L. 1929. We not it is your opinion that the license provided
in section 6666 may be imposed by Mineral County.

We have given considerable attention to this query. We beg to advise that the matter is
shrouded in considerable doubt due to the fact that in 1919 the initiative prohibition law of the
State became effective and, being so inconsistent with the revenue law mentioned in your
inquiry, we are very, very doubtful of the power of the county at this time to collect such a
license fee. We respectively suggest that this particular matter should be submitted to the coming
session of the Legidature for clarification.

You aso inquire whether the Justice of the Peace of Hawthorne Township can act as city
police judge. It is our understanding that the town of Hawthorne was and is incorporated under
the general incorporation Act provided for cities and towns, being sections 1100-1212, N.C.L.
1929. We find no provision in this particular law whereby a Justice of the Peace may serve as
police judge for an incorporated town. Section 1166, N.C.L. 1929 provides for the election of a
police judge and apparently there is no provision whereby a Justice of the Peace elected in the
township at large can automatically serve as police judge.

Your inquiry with respect to the ownership of lots by a county in an incorporated town was
recently answered in another opinion by us to the effect that the city acquires no title to such lots
by reason of itsincorporation.

Very truly yours,



ALAN BIBLE
Attorney General

OPINION NO. 47-413 POWER DISTRICTS—Act may be extended to areas other than
mining.

Carson City, January 17, 1947

Mrs. Florence B. Bovett, Secretary, Nevada State Farm Bureau, Extension Building, University
of Nevada, Reno, Nevada

Dear Mrs. Bovett:

Reference is hereby made to your letter of January 14, 1947, propounding certain queriesin
connection with the power district law.

First you inquire whether the Act islimited to mining areas in the State by reason of the purposes
of the Act set forth in section 2. It is true such section uses the language “for use in the mining
areas for the purpose of raising the standard of living in these areas.” If such language stood
alonein the Act, astrict interpretation thereof might require the limiting of the use of power to
mining areas. However, section 8, paragraph (1), has broadened the use or purpose of the Act to
such an extent that we are inclined to the view that the Legislature has departed from the limited
use mentioned in section 2. It will be noted in section 8 that the district shall be created for the
purpose of constructing and operating a utility and to construct and operate the same within and
without the district and to furnish, deliver and sell to the public and to any municipality and to
the State and any public institution, heat, light and power service. Having given the power
district such broad powers, we think it is clear that the purpose of the Act may be extended to
areas other than mining areas. However, there would be no objection to amending section 2 in
this respect.

Now with respect to the limiting of power districts within a county—we think the Act is broad
enough to permit of districts being created across county lines, as the territorial limitations of the
district are to be fixed by the Public Service Commission and we find no language, so far as the
limits are concerned, limiting the area to any particular county, with the exception, however, that
the government of a power district is vested in a board of three directors to be appointed by the
Board of County Commissioners of the county within which the district is situated. It at once
becomes apparent that if a power district is created across county lines, great difficulty would be
encountered in the appointment of a board of directors. For this reason, if districts are to be
created across county lines, then we think it imperative that section 9 be amended so as to
facilitate the appointment of a board of directors, perhaps by joint action of two Board of county
Commissioners or such like.

Your next inquiry concerns provisions of section 8 relative to operating a utility outside the
borders of a district. This is a rather a general and broad provision and, so far as this office is
advised, such question has not arisen under the law. It probably means that a power district may
acquire a utility plant beyond the confines of its district and operate it. However, this provisionin
the law is rather ambiguous as it seems to be in conflict to a certain extent with the intent of the
Act and we would advise considerable caution with respect to the attempting to operate a utility
beyond the boundaries of the district.

You inquire as to the power of eminent domain. The power of eminent domain provided in
section 15 is the same power that is granted to States, counties and municipalities to condemn



privately owned property for public use and takes in private property necessary to be acquired for
the use of the district.
Trusting thiswill answer your inquiries, | am,
Very truly yours,
ALAN BIBLE, Attorney General

ccto J.G. Allard.

OPINION NO. 47-414 PUBLIC SCHOOL S—Tax levy—Postwar fund.
Carson City, January 18, 1947

miss mildred bray, State Superintendent of Public Instruction, Carson City, Nevada

Dear Miss Bray:

This will acknowledge receipt of your letter dated January 13, 1947, received in this office
January 14, 1947, requesting advise as to whether or not a Nevada school district is given the
necessary authority under chapter 234, Statutes of 1945, to augment is present building funds
raised by the issue of bonds during the past five or six years, which fund, due to the increased
cost of construction, is inadequate. Y ou suggest a budget item and tax levy by the district for the
coming three years to provide the cost for its building program.

We are of the opinion that considerable doubt appears when an interpretation of this chapter is
sought to meet the conditions outlined in your inquiry. It appears that this matte should be
submitted to the Legislature for possible relief.

Chapter 234, Statutes of 1945, authorizes the incorporation in the budget for the ensuing year
an amount for a specified purpose and an annual tax levy, not to extend beyond the tax year
1949, to accumulate a fund for such purpose. The fund is not available for any other purpose.

The money raised by a tax levy for the years 1947, 19478, and 1979 could not be issued to
augment the high school district building fund unless such was the specified purpose when the
postwar fund was initiated.

The amount of the tax levy authorized for the purpose of accumulating the postwar fund is
limited by the language in section 2 of the Act, which reads as follows: “No sum shall be
budgeted for a postwar reserve fund by any county or school district which shall have the effect
of depriving an incorporated city of the benefit of its maximum statutory rate without the consent

of the governing board of said city.”

The prevailing tax rate in most counties in which are situated incorporated cities does not
leave a considerable margin for the city in order to keep the total tax rate within the constitutional
limitation.

Thisis the condition that makes it appear advisable to submit the matter to the Legislature for
relief.

Very truly yours,

ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney General



OPINION NO. 47-415 PUBLIC SCHOOL S—School board elections—Vacancies filled by
appointment.

Carson City, January 18, 1947
Miss Mildred Bray, Superintendent of Public Instruction, Carson City, Nevada
Dear Miss Bray:

This will acknowledge receipt of your letter dated January 8, 1947, received in this office
January 10, 1947, requesting information regarding the appointment of members of the board of
education in the Yerington school district; whether the district is governed by chapter 164,
Statutes of 1917, or chapter 115, Statutes of 1925, and if members whose terms expired at the
expiration of the period fixed by statute hold over until their successors are elected and qualified.

We are of the opinion that the organization of the Yerington school districts into the
Y erington Union School District places the district directly under the provisions of chapter 115,
Statutes of 1925. The members of the board of education of the district are elected at each
general election and not at the school election. The district board should appoint members of the
board to hold office until the next general election when members should be elected for the
unexpired terms.

Chapter 164, Statutes of 1917, was a special Act creating the Y erington high school districts.
Whether the district was created by the special Act or under the general Act the district now
organized is governed by the Act providing for the union of school of school districts, chapter
115, Statutes of 1925, as amended.

The members of the board of education of the union district are elected at the general election
and vacancies are filled by the district board for the unexpired term. Section 4 (5970, N.C.L.
1929) provides that a member elected shall hold office until his successor is elected and
qualified.

42 Am. Jur., page 980, expresses agenera rule asfollows:. “* * * on the expiration of an official
term he holds over until his successor is chosen and qualifies. So if avacancy may be said to
occur when an officer’ sterm expires, the law itself fills the vacancy by providing that the

encumbent shall hold over.”
Section 5712, 1929 N.C.L. 1941 Supp., provides for the appointment of school trustees in
case no election is held, but this does not apply to boards of education. Such a provision is not
contained in the union school district Act.

Asstated in 42 Am. Jur., page 980: “ Accordingly, in the absence of some positive provision of
the law necessitating a different conclusion, the view is generally taken that where the encumbent
holds over at the expiration of histerm no vacancy resultsin the sense that the appointing power
may proceed to select a successor.”

While this general ruleis recognized by the Supreme Court of this State in Ex rel. Williamson v.
Morton, the court held that although an office was not a constitutional office where
the term of officeis“fixed, determinate,” by the constitutional provision invoked by the
legislation, it isjust as much asif the office had been created by the Constitution and could not

extend over alonger period than that prescribed, which isfour years.
It appears, therefore, that the present members of the district board of education should
appoint the necessary members to fill the positions until the next general election when members
of the board should be elected to fill the unexpired term of the respective members. Such



appointment should be confirmed by the State Superintendent of Public Instruction to fortify the
appointments under the existing conditions.

Such conditions could be eliminated by a provision in the Union School District Act similar to

section 5712, 1929 N.C.L. 1941 Supp., giving the State Superintendent authority to appoint
members of the board caused by failure of the people to elect such members.

Very truly yours,

ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney General

OPINION NO. 47-416 FISH AND GAME COMMISSION—Funds received from license
fees do not revert at end of biennium.

Carson City, January 27, 1947
Fish And Game Commission, P.O. Box 678, Reno, Nevada
Attention: S.A. Wheeler, Representative
Gentlemen:

Reference is hereby made to your letter of January 22, 1947, inquiring whether the money
collected from the sale of hunting licenses, deer tags, miscellaneous licenses, and fur sales, now
held by the State Treasurer and deposited in the State Fish and Game Fund, revert to the General
Fund at the end of the biennium.

It is noted that by July 1, 1947, you think there is a possibility that a portion of the above-
mentioned moneys will not have been spent.

OPINION

Practically since the inception of Statehood, moneys appropriated by the Legidature for the
respective State departments, under an opinion of the Supreme Court, may be reverted by the
State Controller at the end of the biennium for which appropriated. This, however, applies to
appropriations made by the Legislature and, of course, the reversion of such funds works no
hardship because of the fact the Legislature can, and no doubt does in most instances, make the
necessary appropriation for the ensuing biennium.

With respect to the fees mentioned in your inquiry a different rule applies. These fees are
collected as license fees and not as taxes levied upon the property and they are collected for
specific purpose under the Fish and Game Act for the protection, propagation and conservation
of the fish and game of the State and as such constitute a continuing fund for the use of the Fish
and Game Commission and incidentally the counties also, and we are of the opinion, and so
state, that such license fees are not to be reverted by the State Controller at the end of the
biennium, but any such fees still remaining in the State Treasury are subject to disposition by the
Fish and Game Commission according to law.

Very truly yours,



ALAN BIBLE
Attorney General

OPINION NO. 47-417 COUNTIES—Gasoline tax—L egidlature can provide additional
gasoline tax to be used for county road work exclusively.

Carson City, January 29, 1947
Mr. W.F. Helmick, Legidative Counsel, Carson City, Nevada
Dear Mr. Helmick:

Reference is hereby made to your letter of January 28, 1947, propounding the following
gueries upon which you ask the opinion of this office:

1. Would there be any constitutional bar to the imposition by the State of an
additional two cent gasoline tax, the proceeds of which would be used exclusively
for county road work?

2. Would there be a bar to a county imposing a gasoline tax, the proceeds of
which would be used for roads?

Section 5, article IX, Constitution of Nevada, provides as follows:

The proceeds from the imposition of any license or registration fee and other
charge with respect to the operation of any motor vehicle upon any public highway
in this State and the proceeds from the imposition of any excise tax on gasoline or
other motor vehicle fuel shall, except costs of administration, be used exclusively
for the construction, maintenance, and repair of the public highways of this State.

It is axiomatic that the Legislature may legisate upon any subject except as prohibited by the
terms of the Constitution. The prohibition contained in the foregoing section is that the proceeds
from the imposition of any excise tax on gasoline or other motor vehicle fuel shall, except costs
of administration, be used exclusively for the construction, maintenance, and repair of the public
highways of this State. It becomes clear then that the Legidlature, having full legislative powers
except as prohibited by the Constitution, so long as it limits the gasoline tax proposed to its use
upon the public highways, can constitutionally enact such a tax imposition law for use upon
county roads, provided always such county roads are public highways.

Both queries are therefore answered in the negative. With respect to Query No. 2, it would be
imperative for the Legislature to enact a law permitting the imposition of a county tax on
gasoline for public highway purposes.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-418 HOSPITALS, COUNTY—Election by people to reorganize county
hospital where tax is necessary for maintenance.

Carson City, January 30, 1947



Honorable Wm. J. Crowell, District Attorney, Nye County, Tonopah, Nevada
Dear Mr. Crowell:

Reference is hereby made to your letter of January 27, 1947, requesting the opinion of this
office as to whether in a special election called by the Board of County Commissioners of Nye
County for the purpose of establishing or reorganizing the present Nye County hospitals as public
hospitals pursuant to section 2225, N.C.L. 1929, as amended, and accompanying sections, which
constitute the county hospital law of this State, it would be necessary to provide in such special
election for an issuance of bonds as required under the Act in view of the fact that no bond issue
is necessary in the Nye County situation.

We have examined the hospital law very carefully with respect to your problem and we are of
the opinion that, under section 2225, as amended, at 1943 Statutes 213, there is no escape from
the proposition that the voters have a right to specify in the election the amount of the tax to be
collected for the maintenance of the hospital, which tax, as we read the law, shall not exceed two
mills on the dollar annually for a period of twenty years.

Section 6 of the Act, being section 2230, N.C.L. 1929, provides that where any county in the
State has provided for the appointment and election of hospital trustees and has voted the tax for
the term not exceeding twenty years, then the county commissioners shall issue bonds in
anticipation of the collection of the tax. We think even if the question of the bond issue could be
eliminated from the election contemplated, nevertheless, if the tax was voted, the county
commissioners would be required to issue bonds in anticipation of the collection of the tax for
the period of twenty years. Undoubtedly, this provision was placed in the law to insure sufficient
funds to maintain the hospital after once acquired and placed under hospital trustees. However,
the amendment of 1943 seems to make it mandatory to require the voters to fix the total amount
of money for tax required to maintain the hospital and requires the vote on a bond issue.

It would seem that it is a matter of policy in which the Legislature could, if it so desired, make
a different provision for the management of county public hospitals under boards of trustees
where no money is required for the obtaining or building of such hospitals and not require the
election for a bond issue in such a case. However, the Legisature has not done so and we suggest
that in the Nye County case, if it is thought not desirable to issue bonds, to submit the matter to
your legiglative representatives with a view toward amending the Hospital Act.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-419 MOTOR VEHICLES—Revocation driver's license invalid where
conviction is had under unconstitutional city ordinance.

Carson City, February 3, 1947
Hon. Robert A. Allen, State Highway Engineer, Carson City, Nevada
Dear Mr. Allen:
Thiswill acknowledge receipt of your recent letter in which you state that you are advised that

Judge Henderson of Clark County has recently ruled that convictions by the Municipa Court of
Las Vegas on charges of drunken driving, or driving while under the influence of intoxicating



liguors, under the provisions of a city ordinance of Las Vegas were invalid since the city
ordinance conflicted with the State law and was accordingly unconstitutional .

On January 31, 1947, we received a copy of the Court Minutes in the case of the City of Las
Vegas v. Charles William McDonald, in which case presiding Judge Henderson held that City
Ordinance No. 170 relating to the riding, driving, or propelling of an automobile in a reckless
manner while in an intoxicated condition was invalid and inoperative, and since the ordinance
was not valid, the Municipal Court had no jurisdiction.

You ask us to advise you what effect this court decision will on those convictions upon which
you, as administrator of the Drivers License Divisions, had revoked drivers licenses pursuant to
the provisions of the State Drivers Licensing Act.

It is our opinion that in view of the court’s decision the convictions upon which you based
your revocation order are absolutely inoperative and invalid, and since they are inoperative and
invalid and since under the court’s ruling the municipal court had no jurisdiction, then it is our
opinion that your revocations are likewise inoperative and invalid. Thisisin accordance with the
genera proposition of law that an unconstitutional statute or ordinance isin reality no law but is
void and in legal contemplation is asinoperative as if it had never been passed. See 11 American
Jurisprudence, sections 148-151. Also see 12 Corpus Juris, sections 228-233.

An examination of the above cited texts concerning the effect of unconstitutional statutes
indicates that the great weight of authority is to the effect that an unconstitutional law or
ordinance is void from the date of its passage or approval, and acts performed thereunder are
likewiseinvalid.

We do not know whether or not the convictions under the city ordinance have been followed
by our convictions under the State law which is clearly constitutional. If so, the record thereof
duly certified to you would authorize and require you to revoke the licenses of the drivers
concerned.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-420 UNIVERSITY OF NEVADA—Board of Regents may execute lease
for period of ten years or longer to United States.

Carson City, February 4, 1947
Hon. C.H. Gorman, Comptroller, University of Nevada, Reno, Nevada
Dear Charles.

Reference is hereby made to your letter of February 1, 1947, inquiring whether there is
anything in the law of this State which would prohibit the Regents of the university from entering
into a lease with the United States for a parcel of land donated to the University by Clarence H.
Mackay for anaval reserve armory site for a period of ten years or longer.

OPINION

The fourteenth subdivision of chapter 229, Statutes of Nevada, 1945, provides the power for
the Board of Regents to enter into leases of property, except property granted to the university by
the United States of America, provided such lease be not prohibited by or inconsistent with the
provisions of the grant of land to the university. This provision of the law confers the power upon



the Board of Regents to lease property under its control subject to the conditions above-
mentioned.

We have examined the law of this State very carefully with respect to such alease and we find
no prohibition against entering into a lease of the kind mentioned in your letter, provided, of
course, there is no provision in the grant or deed given or executed by Mr. Mackay that would
prohibit the leasing of such property.

We have further examined the law with respect to the power of the Board of Regents to enter
into contracts beyond the term of office of the members so contracting and we are of the opinion
that there is no prohibition in the general law in this respect inasmuch as the law of this State
grants the power to lease property to others and for the further reason that it is in the proprietary
sense that the contract of leasing would be entered into and not that of a governmental sense. 43
Am. Jur. 101, sec. 292.

Now with respect to the term of the lease. We assume that the land in question is not
agricultural or grazing land, or mining land. The law limits the term of lease of agricultural land
to ten years, mining land thirty-five years, and in all other cases ninety-nine years. Section 1549
N.C.L. 1929.

It is, therefore, the opinion of this office that the Board of regents may execute a lease for a
period of ten years or longer within the said ninety-nine year period to the United States for the
purposes mentioned in your letter.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-421 TRADE-MARK S—Registration of “Nevada Quarter Horse
Association.”

Carson City, February 6, 1947
Hon. John Koontz, Secretary of State, Carson City, Nevada

Dear Mr. Koontz:

Reference is hereby made to your letter of February 4, 1947, and a copy of aletter to you from
George F. Wright, attorney at law, Elko, Nevada, concerning the registration of the name
“Nevada Quarter Horse Association.” Y ou inquire whether such name is subject to registration

under secs. 3299-3299.07, 1929 N.C.L. 1931-1941 Supp.

W have examined such law and find that it is very comprehensive in including many forms of
associations whose names are subject to registration under such law. A reading of sec. 3299
discloses that practically any association of individuals adopting a name for such association may
be registered in your office, provided, the principles and activities of such association are not
repugnant to the constitution and laws of the United States or of this state. While the designation
of associations and kindred societies are very broad in this statute, perhaps too broad, still that is
amatter of policy concerning which we have nothing to do and is a matter for the Legislature and
the Governor to determine and, having determined such policy, it follows that the law must be
complied with.

It seems to us, in making application for the registration of a name of an association, that
information and advice concerning the activities and purposes of such association should be
furnished your office in order to provide a means of determining, if such is necessary, whether



the purposes and activities of such association would be repugnant to the constitution and laws of
the United States or of this State. Until such information is furnished, this office is not in a
position to render a blanket decision taking in all forms of registration.

We assume, for the purpose of replying to the letter of Mr. Wright, that the Nevada Quarter
Horse Association would not be repugnant to the constitution and laws of the United States or of
this State, but we submit that further information than that contained in Mr. Wright's letter
should be given you.

Very truly yours,

ALAN BIBLE
Attorney General

OPINION NO. 47-422 WATER LAW—Protestant is plaintiff in protesting application for
permit to appropriate water.

Carson City, February 11, 1947
Hon. Alfred Merritt, State Engineer, Carson City, Nevada
Attention: Hugh A. Shamberger, Assistant State Engineer
Dear Mr. Smith:

This will acknowledge receipt of your letter dated February 7, 1947, received in this office
February 8, 1947, requesting advise as to the procedure established by the State Engineer at
hearings held to determine protests filed under sec. 7947 N.C.L. 1929 against the granting of an
application of an applicant to appropriate water. You state that the position taken by the State
Engineer is that the person filing the protest is the plaintiff at the hearing and is requested to first
present his evidence why the application should not be granted.

We are of the opinion that the procedure established by your office at such hearings is proper
and orderly in such matters.

Section 7946 N.C.L. 1929 provides when an application to appropriate water is filed in
compliance with the act that the State Engineer shall publish notice of the same giving the details
in such application.

Section 7947 N.C.L. 1929 provides that any person interested may file a written protest
against the granting of the application setting forth with reasonable certainty the grounds of such
protest. After duly considering the protest, the State Engineer may hold hearings and require the
filing of such evidence as he may deem necessary to a full understanding of the rights involved.
The protestant is the complaining party and in order to put the right of the applicant at issue
should first present his evidence why such application should not be granted. The complaining
party isin the nature of the plaintiff at the hearing and the applicant is required to defend his right
to his application.

The contestant in an action to contest a will is by statute designated the plaintiff and the
petitioner to probate awill is designated the defendant. Section 9882.18, 1929 N.C.L. 1941 Supp.
However, the question appears to be within the discretion of the State Engineer as sec. 7947
N.C.L. 1929 contains the following language: “ Said hearings shall be conducted under such rules
and regulations as the State Engineer may make, which he is hereby empowered to make for the

proper and orderly exercise of the powers conferred herein.”

Very truly yours,



ALAN BIBLE
Attorney General

By: George P. Annand
Deputy Attorney Genera

OPINION NO. 47-423. UNIVERSITY OF NEVADA—Power of Legislature to dispose of
university farm contrary to objections of Regents.

Carson City, February 18, 1947
Mr. W.F. Helmick, Legidative Counsel, Carson City, Nevada
Dear Mr. Helmick:

Reference is hereby made to your letter of February 13, 1947, propounding the question of
whether the Legidlature, by legisative Act, can require the Regents of the University of Nevada
to dispose of the university farm contrary to the objections of such board.

It is our opinion that the Legislature has full power to dispose of any State-owned real
property that it may deem unnecessary for the use of the State. We think this power extends to
the disposal of the university farm, provided any deed or other document of title whereby the
State obtained title to the property contains no restrictive clause preventing the sale o