OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1949

715. Counties—District Attorney—Private Practice Not Illegal—Must Observe
Statutes and Rules Relative to Duties of District Attorney.

CARSON CITY, January 4, 1949.
HONORABLE ROBERT E. JONES, District Attorney, Las Vegas, Nevada.

DEAR MR. JONES: Thiswill acknowledge receipt of your letter dated December 23, 1948,
received in this office December 27, 1948, in which you request an opinion as to whether or not
isillegal in this State for a District Attorney to be a member of a partnership firm for the practice
of law.

There are no Nevada statutes specifically prohibiting a District Attorney from being a
member of alaw partnership, but there are statutes and rules of professional conduct of the State
Bar of Nevada which set forth certain limits to such partnership practice.

Section 2086, N.C.L. 1929, provides:

No district attorney, or partner thereof, shall appear within his county as
attorney in, or directly or indirectly aid, counsel or assist in the defense in any
criminal action began or prosecuted during his term; nor in any civil action began
or prosecuted during his term, in behalf of any person suing or sued by the state or
county thereof.

The next section fixes a penalty for violation of the Act and the following section provides
that the Act shall apply with equal effect to any and all partners of the District Attorney.
Rule X1X provides:

Attorneys may not represent conflicting interests nor appear, represent or
advise on opposite sides, even in forma or uncontested matters when the
relationship between the attorneys is of (a) Law Partners; (b) Associates; (C)
Employer and Employee; (d) Office holder and deputy; or (€) Consanguinity
within the third degree.

Adopted by the Supreme Court, April 19, 1940.

There are few decisions directly in point which deal with the question of prosecuting
attorneys having interests which are adverse to the interests of the public, athough the general
principles which prevent attorneys from representing adverse interests are discussed in a number
of cases.

In the case of Hosford v. Eno, 168 N.W. 764, the question to be determined was whether the City

Attorney might legally accept employment from one who had violated a city ordinance to

represent him in the Circuit Court, or out of court, on acriminal charge arising out of the same



transaction. The Court said that the City Attorney by entering into such contract placed himself
in the position of attempting to serve two masters at once, whose interests were legally hostile to
each other. The Court held the contract void, saying: “Theruleisrigid, and designed not alone
to prevent the dishonest practitioner from putting himself in a position where he may be required
to choose between conflicting duties, or be led to attempt to reconcile conflicting interests, rather
than to enforce to their full extent the rights of the interests which he should alone represent.”
See, also, 43 A.L.R. 109; 55 A.L.R. 1375; 9 A.L.R. 196. These cases may assist you in
determining a specific circumstance or agenera principle concerning partners under our statute.
Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

716. White Pine Soil Conservation District—Does Not Come Within the Provisions of
the State Bonding Act.

CARSON CITY, January 4, 1949.
HONORABLE JOHN KOONTZ, Secretary of State, Carson City, Nevada.

DEAR MR. KOONTZ: This will acknowledge receipt of the letter dated December 21,
1948, from the White Pine Soil Conservation District, which you forwarded to this office on
December 29, 1948.

You inquire if the White Pine Soil Conservation Digtrict is entitled to come within the
provisions of the Act relating to surety bonds for public officials.

We are of the opinion that the provisions of the Bond Trust Fund Act apply only to State,
county and township, incorporated cities and irrigation districts, and do not apply to employees
and officers of asoil conservation district.

Section 4915.23, Nevada Compiled Laws, 1931-1941 Supplement, as amended by chapter
128, Statutes of Nevada 1943, provides that every State, county and township official, and his or
her deputy, and officials of incorporated cities and irrigation districts and their deputies in the
State required by law in his or their official capacity to furnish surety bonds shall apply to the
State Board of Examinersfor surety.

Section 4915.24, Nevada Compiled Laws, 1931-1941 Supplement, providesin the case of the
county and township officials each county shall pay from the County General Fund the
premiums. In the case of cities provision is made to pay the premiums from the City General
Fund. The premium of State officials is paid from the State General Fund and in the case of
irrigation districts the premium is paid from the District General Fund.

Section 6870.05, Nevada Compiled Laws, 1931-1941 Supplement, as amended by chapter
119, Statutes of 1947, subsection F, which provides for the organization of a district, contains
this language:

When the application and statement have been made, filed and recorded, as
herein provided, the district shall constitute a governmental subdivision of the
state and a public body corporate and politic.



Section 6870.07, Nevada Compiled Laws, 1931-1941 Supplement, as amended by chapter
119, Statutes of 1947, provides in the latter part of the section that the supervisors shall provide
for the execution of surety bonds for all employees and officers who shall be entrusted with funds
or property.

A soil conservation district constitutes a governmental subdivision of the State, but its
employees and officers are not State officers.

Section 4902, Nevada Compiled Laws, 1931-1941 Supplement, provides that the premium
for any surety bond shall be paid for by the State, if the bond is required for a State officer, or by
the district, county or city, as the bond may be required.

The 1937 Bond Trust Fund Act, in section 4915.24 referred to above, designated the fund in
each subdivison mentioned from which the premium should be paid and specified irrigation
districts making the payment out of its General Fund. Certain cases were enumerated in the
section, and the rule of construction isthat all cases not mentioned are excluded.

If it is desired to bring the soil conservation district within the provisions of the State
Bonding Act, it should be done by legidlative enactment.

We are enclosing an extra copy of the opinion for your use in answering Mr. Hoover.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

717. Taxation—Veterans Exemption—Closing Date of War.

CARSON CITY, January 5, 1949.
HON. ROBERT E. JONES, District Attorney, Clark County, Las Vegas, Nevada.
Attention: A.W. Ham, Jr., Deputy District Attorney.

DEAR SIR: Thiswill acknowledge receipt of your letter dated December 30, 1948, received
in this office December 31, 1948.

Y ou request an opinion as to the effect of section 6418, 1929 N.C.L., 1941 Supp., (Seventh)
wherein veterans who have served in time of war are allowed a tax exemption. The question
arises as to what date is considered the closing date of the war in order to entitle soldiers to this
exemption.

We are of the opinion that the closing date of the war as contemplated by the statute was
December 31, 1946, under proclamation by the President.

Section 6418, 1929 N.C.L., 1941 Supp., as amended by chapter 200, Statutes of Nevada 1947,
paragraph Seventh, which provides the exemption for veterans, contains the following language:
“* ** of any person who has served, or is serving, in the army, navy, marine corps, revenue
marine, or in any other branch of the armed forces of the United Statesin time of war * * *.”

The proclamation of the President, No. 2714, found under Title 50, War Appendix, Pocket
Part on page 107, reads as follows:

With God's help this nation and our alies through sacrifice and devotion,
courage and perseverance, wrung final and unconditional surrender from our



enemies. Thereafter, we, together with the other United Nations, set about
building a worked in which justice shall replace force. With spirit, through faith,
with a determination that there shall be no more wars of aggression calculated to
enslave the peoples of the world and destroy their civilization, and with the
guidance of Almighty Providence great gains have been made in trandating
military victory into permanent peace. Although a state of war still exists, it is at
this time possible to declare, and | find it to be in the public interest to declare,
that hostilities have terminated.

Now, Therefore, 1, Harry S Truman, President of the United States of
America, do hereby proclaim the cessation of hostilities of World War 11, effective
December 31, 1946.

It was held in Fleming v. Mohawk Wrecking & Lumber Co., 67 S.Ct. 1129, that the cessation
of hostilities does not necessarily end the President’s war powers under sections 601-605, War
Appendix, Title 50. It was also held in Porter v. Wilson, 69 F. Supp. 447, that the District court
would not uphold the fiction that a war was being conducted when, in fact, there was no war.
This case was cited in anote under the Fleming case.

It appears, therefore, that for the purpose of the exemption provided in sections 6418, 1929
N.C.L., 1941 Supp., as amended, the term “in time of war” extended only to December 31, 1946.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

718. Water Law—Carville DecreeLittle Humboldt River Governs Allocation and Use
of Early Waters.

CARSON CITY, January 13, 1949.
HON. ALFRED MERRITT SMITH, Sate Engineer, Carson City, Nevada.

DEAR MR. SMITH: Reference is hereby made to your letter of December 28, 1948,
received in this office December 28, requesting the opinion of this office relative to the authority
of the State Engineer to regulate and distribute the waters of a stream system during the
nonirrigation season that has been adjudicated pursuant to the water law of Nevada.

Your letter of inquiry relates to the distribution of the waters of the Little Humboldt River
Stream System, the rights to the use of the waters thereof were adjudicated and determined in the
decree of the Sixth Judicia District Court of the State of Nevada, known as the Carville Decree,
which wasfiled in said Court May 9, 1935.

We are advised that you desire an interpretation of that part of the Carville Decree relating to
the diversion and distribution of the so-called early runoff or early water of the stream system as
referred to on page 74 of said decree, wherein it is stated as follows:

That the rate of use of water under all of said classifications shall be based
upon a continuous flow of .01 of a cubic foot per second for each acre irrigated
that will yield the acre-foot element per acre during the irrigating season; that the



irrigating season for said classified lands shall begin April 1 of each year, and the
calculated rate of flow of water shall be based upon an irrigating season of 180
days for Class A lands, 90 days for Class B lands, and 30 days for Class C lands,
and actual and beneficial use shall be the measure and limit of al rights; provided,
that the State Engineer shall have the right, power and authority to direct that said
irrigating season shall begin earlier or later, because of the changes in climatic
conditions and because of fluctuation in and to the waters of the stream system,
giving due regard to the early runoff, allowing the same to go down stream and
reach the lower users to serve their irrigation according to their priorities. And
this condition shall prevail throughout the irrigation season, unless and until the
amount of water of the stream system shall become so depleted that if allowed to
continue those on the lower part of the stream would receive no beneficial use of
the waters thereof, even though such users possess a prior right to the use to such
waters. In this event, a beneficial use of said water shall be made along said
stream system as is reasonable and practical in connection with such priorities as
can then be recognized and served, having regard for the economic welfare of the
State and the beneficial use of said waters.

OPINION
That the Carville Decree is afina decree wherein the relative rights to the use of the waters
of the Little Humboldt River Stream System were adjudicated, settled and determined cannot be
doubted. Such decree shows on its face that all of the statutory and jurisdictional steps were
taken from the inception of the adjudication proceeding to and including the entry of the decree.
Section 36a of the water law, i.e., section 7924, N.C.L. 1929, provides:

The decree entered by the court, as provided by section 36 of this act, shall be
fina and shall be conclusive upon all persons and rights lawfully embraced
within the adjudication * * *. (Italicsours.)

It is to be noted that as early as the year 1907 and 1908 the then State Engineer began
investigations for the determination of the relative rights of the Little Humboldt River Stream
System and that thereafter down to and after the enactment of the 1913 Water Law such
investigations were continued together with the assembling of proofs incident to the water rights.

It further appears that on March 14, 1928, the then State Engineer received and filed in his office
a petition signed by a mgority of the claimants of the waters of said stream system requesting the
State Engineer to complete the adjudication of the water rights as expeditiously as the water law
would permit and pledging themselves to contribute certain moneys for that purpose. Finding of
Fact I, Decree. Thus, a mgority of the water users of the stream system brought such system
within the water law for the purpose of adjudicating the relative rights of al the claimants to the
use of the waters thereof, to have adjudicated and finally determined by a court just what their
each and severa rights were and to write those rights into the final decree of the Court in
accordance with section 36a above quoted. The act of the petitioners was binding upon all of the
water users of the stream system brought such system within the water law for the purpose of
adjudicating the relative rights of al the claimants to the use of the waters thereof, to have
adjudicated and finally determined by a court just what their each and several rights were and to



write those rights into the final decree of the Court in accordance with section 36a above quoted.
The act of the petitioners was binding upon all of the water users of the stream system in
guestion and brought within the adjudication proceedings all the claimed water rights thereon.
The final decree was and is binding upon all of the claimants so made parties to the proceedings.
Not only was such decree binding as to them, but binding as to any and all their successors in
interest. That the decree as entered by Judge Carville was satisfactory to al of the then clamants
to the waters in question is well evidenced by the fact that no appeal from such decree was taken
to the Supreme Court of this state within the time such an appeal could have been taken or at any
other time was any appea attempted. We have then a decree binding in all respects on the
present water users of the stream system in question.

The water law, pursuant to which the adjudication proceeding were had, provides in section
54, i.e., section 7939, N.C.L. 1929:

It shall be the duty of the state engineer to divide the waters of the natural
streams or other sources of supply in the state among the severa ditches and
reservoirs taking water therefrom, according to the rights of each, respectively, in
whole or in part, and to shut or fasten, or cause to be shut or fastened, the head
gates or ditches, and to regulate, or cause to be regulated, the controlling works or
reservoirs, as may be necessary to insure a proper distribution of the waters
thereof. * * *

It is clear that when a stream system has been adjudicated and afinal decree entered the State
Engineer must ook to such decree for the water rights he is required to serve and the waters he is
required to divide according to the rights of each in order to comply with the quoted statute. The
Carville Decree itself provides:

That the state engineer and his assistants shall be the administrators of the
waters of the Little Humboldt River and its tributaries, and he shall make such
rules and regulations as may be necessary for the proper distribution of said waters
so long as said rules conform to the findings of this Court and this Decree. Page
75, Decree.

Thus, the Court in the decree in question constituted, as required by the law, the State Engineer
and his assistant officers of the Court in the administration of such decree. Section 36%2 water
law, section 7926, N.C.L. 1929.

The question then is, having in mind the hereinabove-quoted provisions of the Carville
Decree relative to the early runoff of water, what is the duty of the State Engineer in allowing the
early runoff of waters to go down stream to reach the lower users to serve their irrigation needs
according to their priorities, and when does this duty devolve upon the State Engineer?

The answer to this question requires the interpretation of the Carville Decree with respect to
the water rights therein adjudicated and determined.

The rights so adjudicated were vested rights acquired prior to the enactment of the statutory
water law pursuant to which they were adjudicated. The use to which such rights were
theretofore and then and there put was a beneficial use, and as clearly shown by the decree such
beneficial use was primarily the irrigation of the soil so as to produce crops of hay, grain and



other crops, including pasturage, so essential to the welfare of the producers and also the State at
large. Aside from the beneficial use of water for domestic and stockwatering purposes, no other
use of the water was provided for in the decree. We must assume that when the Court so decreed
the beneficial uses above stated that the Court so found from all the evidence submitted to it that
such was the fact.

The Court found and determined the respective relative rights as to priorities, acreage subject to
beneficial irrigation, the duty of water required for such irrigation, fixed the length of the
irrigation season where in the beneficial use wasto be had, i.e., 180 days for Class A lands, 90
days for Class B lands, and 30 days for Class C lands, and then said “and actual and beneficial
use shall be the measure and limit of all rights.” Page 74, Decree.

That the Court fixed seasonal uses of the waters in question cannot well be doubted. The
primary beneficial use by irrigation was and is to be had in the irrigation season of 180 days
duration beginning the first day of April each year, unless the opening date thereof is changed by
the State Engineer. Findings of Fact IX and X1, and page 74, Decree. The other seasonal useis
the use for stockwatering and domestic purposes. The Court found and determined that al
clamants having water for irrigation are entitled to use water for stockwatering and domestic
purposes at any time during the year with the right to divert the same according to their priorities
for irrigation, such use to be limited to the quantity of water reasonably necessary for such
purposes, provided that the amount of water diverted and used for stockwatering purposes is not
to exceed one-tenth of a cubic foot per second for each one thousand head of stock, and aso
provided that during the irrigation season the amount of water diverted for irrigation shall not be
increased by any amount used for stockwatering and domestic purposes. Finding of Fact XIllI,
Conclusions of Law, page 25, and page 74, Decree.

The Court inits restraining order incorporated in its decree, page age 75, said, inter alia

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that each of
the parties hereinbefore named is the owner of the flow and use of the severa
amounts of water appropriated to him and as set forth herein, and in said Order of
Determination where no change has been made; that each and every party to this
action, and their and each of their servants, agents and attorneys, and all persons
claiming by, through or under them, and their successors and assigns, in and to the
water rights and lands herein described be and each of them is forever enjoined
and restrained from claiming any rights in order to the waters of the Little
Humboldt River Stream System, except the rights set up and specified in this
Decree™* * *,

We think the inescapable conclusion is that in the adjudication and determination of the
relative vested rights of the claimants in and to the waters of the stream system in question, the
Court found and determined that such rights relating to the irrigation of lands were and are to be
exercised and the water thereto appertaining used in and during the irrigation season only, and
that the only departure therefrom is the allocation, distribution and diversion of water for
stockwatering and domestic purposes beyond and outside of the irrigation season.

An examination of the each and several decreed rights to the use of the waters in question for
irrigation fails to disclose that any claimant thereto was or is awarded any prior rights to such
waters for such purpose beyond the limits of the irrigation season as established in the Decree, or



as therein authorized to be established by the State Engineer in changing the beginning of the
irrigation season.

In brief the Decree stands thus, that each and every water user on the stream system has been
and is decreed a certain amount of the waters for beneficial irrigation purposes during a specific
period of time in each year, and that beyond such specific time and during the rest of the year, he
has and is decreed a reasonable amount for domestic purposes and a specific amount for
stockwatering purposes. This latter water was and is not decreed as water for irrigation purposes.
We think that pursuant to the decree in question the duty of the State Engineer, and his
Assistants and Water Commissioners, insofar as the dividing and distribution of the waters in
guestion are concerned pursuant to the decree, is to distribute such waters during the irrigation
season according to the severa rights and priorities thereto, and that in the nonirrigating season
to distribute the stockwater and domestic water in accordance with the rights and priorities
decreed thereto and no more.

We apprehend that it will be said, what is the effect of that portion of the decree quoted at
pages 1 and 2 of this opinion reading:

* * * provided, that the State Engineer shall have the right, power and
authority to direct that said irrigating season shall begin earlier or later, because of
the changes in climatic conditions and because of fluctuation in and to the waters
of the stream system, giving due regard to the early runoff, allowing the same to
go down stream and reach the lower users to serve their irrigation according to
their priorities. And this condition shall prevail throughout the irrigation season,
unless and until the amount of water of the stream system shall become so
depleted that if allowed to continue those on the lower part of the stream would
receive no beneficial use of the waters thereof, even though such users possess a
prior right to the use of such waters.

It is to be noted that in the foregoing portion of the paragraph of which the foregoing
guotation is a part that the Court fixed the beginning of the irrigation season as of April first of
each year and that such was to be the beginning of the irrigation season, unless, as provided in
the proviso immediately following such language, the State Engineer should by reason of the
conditions therein mentioned change the beginning of such season earlier or later as the case
might be.

It is, we think, most clear that the decree provides for beneficial irrigation use in theirrigation
season only and that no right attaches to the use of water for irrigation except in the irrigation
season, whether such season begins April first as provided in the Decree or at an earlier or later
date fixed by the State Engineer pursuant to the conditions provided in the Decree and found by
the State Engineer to exist in any particular year. In brief, when, under the Decree, rights to the
use of water for irrigation attaches by reason of the beginning of the irrigation season, it when
becomes the duty of the State Engineer to distribute the water according to the respective rights
of each clamant, and this whether the irrigation season is that fixed in the Decree or as
established by the State Engineer.

Good husbandry and more economical and better beneficial use no doubt will be had by the
distribution of the early water downstream to the lower users, and this may be far better
accomplished by the opening of the irrigation season at a much earlier date than April first. In



any event, even to the lower users the so-called early water to be divided and distributed
according to their respective priorities as fixed in the Decree and as water for irrigation purposes.

Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

7109. Public Officers—State Employees May Draw Compensation From Another State
Department During Cour se of Paid Vacation.

CARSON CITY, January 25, 1949.
HONORABLE JERRY DONOVAN, Sate Controller, Carson City, Nevada.

DEAR MR. DONOVAN: Reference is hereby made to your letter of January 17, 1949,
received in this office on January 18, 1949, wherein you inquire as follows:

Is a State employee, on paid vacation, allowed to draw compensation from
another State Department during the course of said vacation?

We are advised that the facts of the transaction which prompted your inquiry were as follows:
A clerk-stenographer employed by the Public Service commission of this State pursuant to
section 22 of the Motor Carrier’s Licensing Act, being section 4437.21, 1929, N.C.L., 1941
Supp., and whose duties required her to stenographically report hearings held by such
Commission, was on her services as areporter of hearings were required by the State Engineer in
the stenographic reporting of a water conference hearing in his office and in his capacity as State
Engineer. Such reporter, a the time being absent from Carson City, made a special trip to
Carson City for the purpose of reporting the hearing.

OPINION

An examination of the statutory law of this State fails to disclose an express prohibition of
payment of compensation to a State employee who, while on an annua vacation under pay,
performs valuable services for some department of the State government other than the
department where regularly employed and from which such employee is on leave for paid
vacation purposes.

Under the facts as stated hereinabove, we are of the opinion that the employee in question is
entitled to compensation for the services rendered the State Engineer even though at the time
such employee was on a paid vacation from her duties with the Public Service Commission.

We think the opinion of the former Attorney General Thatcher on an analogous situation is
apropos. We quote the opinion:

CARSON CITY, July 14, 1913.

STATE BOARD OF EXAMINERS, Carson City, Nevada.



GENTLEMEN: In accordance with your request | have made an examination
of the law concerning the clams of R.A. McKay for the transcript testimony
furnished the State Engineer in the matter of the protests of the Union Canal Ditch
Company, et a., v. Carpenter, et a., amounting to $122.40 and $44.10,
respectively, and desire to report that in my opinion the same is a just and valid
claim against the State, and should be paid.

It appears that these claims are for services performed by Mr. McKay, which
were not incumbent upon him to perform by reason of his position as Chief Clerk
in the office of State Engineer; that he makes no charge for reporting the
testimony, and that the transcript was written out by him after office ours at night
and on Sundays.

Respectfully submitted,
GEO. B. THATCHER,
Attorney General.
Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

720. Cigarettes—L icenses and Excises Not Collected From Post Exchanges, Officers
Messes, Reservation Stores—Privilege Not To Be Abused by Selling to
Civilians.

CARSON CITY, January 26, 1949.

HON. H.S. COLEMAN, Supervisor, Liquor and Cigarette Tax Division, Nevada Tax
Commission, Carson City, Nevada.

DEAR MR. COLEMAN: Your letter of January 14 and memo enclosing letter of January 13,
from Mr. Ebert, reached here January 15, 1949.

Confirming later talks with you, | am preparing a legidative bill for you to clarify the
situation.

In the meantime the following principles should be observed and made known to retailers.

The Federal Government and its instrumentalities are usually accorded immunity from
revenue laws including licenses, excises, imposts, and other taxation.

This extends to Federal “enclaves’ (which are lands considered as part of the Federa territory
though geographically located inside State boundaries) reservations, post exchanges, officers
messes and the like. State officers, however, are privileged to visit such places for the purpose of
inspection and in investigating violations of State laws occurring outside. They may aso enforce
license and excise laws enacted under the police power for collecting reasonable revenues to
cover cost of inspection.

We have taken the position for the sake of comity that licenses and excises will not be collected
from post exchanges, officers' messes, reservation stores and the like. But that privilegeisnot to
be abused by selling commodities to civilians or other persons for whose convenience the
exchanges, messes or stores were not setup. “Civilians’” would embrace persons not in the armed



services and others whose duties as Federal employees do not require their constant residence at
the post or area served by the establishment.

A deder entitled to recelve from a wholesaer, cigarettes without stamps affixed (or
equivalent stamping) for sale at such place should not, as a general rule, sell to civilians at al.
Sometimes thisrule is broken in cases of doubt and these mistakes may well be overlooked.

However, when a considerable fraction of sales is subject to question, the dealer ought to
collect the tax by adding it to the sale price and the tax money should be forwarded to the Tax
Commission with an explanation every month. Charging the price plus tax in doubtful cases
while charging the price without tax to those exempt ought to discourage civilians from trading
at such places.

For along-term cure of the matter we contemplate requiring a dealer who sells to both classes of
customers to buy from the department a supply of distributive “ Tax Due” stickers at 2-cents each
and to affix one to each pack of cigarettes sold, renewing his supply when exhausted. A failure
to affix astamp in aproper case could be prosecuted. The alternative of requiring the dealer to
obtain a certain percentage of his purchases bearing a stamp might leave the dealer with arising
supply of stale unsold cigarettes.
Very truly yours,
ALAN BIBLE, Attorney General.
By HOMER MOONEY, Deputy Attorney General.

721. Public Schools—Balance Remaining in Appropriation Made by Legidature to
State High School Fund Reverts After July 1,
1949.

CARSON CITY, January 27, 1949.
HONORABLE MILDRED BRAY, Superintendent of Public Instruction, Carson City, Nevada.

DEAR MISSBRAY: Thiswill acknowledge receipt of your letter dated January 22, received
in this office January 24, 1949.

Y ou reguest an opinion as to the status of the balance remaining in the appropriation made by
the Legislature under chapter 80, Statutes of Nevada 1947, to the State High School Fund for the
biennium ending June 30, 1949, and wish to know if the present balance will remain in this fund
after July 1, 1949 or will revert to the State General Fund.

We are of the opinion that any balance remaining in this fund from the amount of the
appropriation made in chapter 80, Statutes of 1947, will revert to the General Fund of the State
on July 1, 1949.

Chapter 80, referred to above, appropriated out of the General Fund of the State the sum of
seven hundred thousand dollars for the biennium ending June 30, 1949.

Section 7348, 1929 N.C.L., 1941 Supp., provides that the State Controller shall prepare a
complete statement showing, separately, the whole amount of each appropriation of money made
by law, the amount paid under the same, and the unexpended balance to be laid before the
Legidature at each regular session.

Section 7351, 1929 N.C.L., 1941 Supp., provides for the drawing of warrants out of the
particular fund with a yearly total of al payments and the balance remaining, and the amount, if



any, reverting.

State v. Hallock, 20 Nevada 73, held: “Thefiscal officers of the state government have
uniformly construed these laws, by usage, as intending an appropriation for the limited time only;
that is to say, the appropriation isto meet, within the named fiscal years, the liabilities incurred
during these years. Unexpended balances against which no warrants have been drawn are
considered as having lapsed, and are carried to the general fund of the treasury.”

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

722. Hospitals—Clark County—Hospital Trustees Have No Authority to Appoint
Physician for the Care of the Indigents—County Commissioners Vested With
Power and Duty to Take Care of Indigents.

CARSON CITY, February 8, 1949.
HON. ROBERT E. JONES, District Attorney, Clark County, Las Vegas, Nevada.

DEAR MR. JONES: Reference is hereby made to your letter of February 2, 1949, received
in this office February 3, 1949, wherein you request the opinion of this office as to whether the
Board of Hospital Trustees of Clark County General Hospital has the authority to employ a
physician to care for the indigent sick of the county. Y ou advice that in checking the statutes that
there is no definite law on this subject and the statutes appear to be somewhat in confusion. Y ou
also advise that it appears from the statutes that the Board of County Commissioners are given
general supervision over the support of the poor.

OPINION

An examination of the law discloses that there is no provisions therein for hospital trustees to
appoint a physician for the care of the indigents, except section 2235, N.C.L. 1929, provides that
the trustees shall prescribe that a staff of physicians shall be organized for service in such county
hospitals and that rotation of service of the members of the staff be required for indigents
admitted to the hospital without payment of fees to such physicians.

Apparently there is no express statutory authority for the Boards of County Commissioners to
appoint county Physicians, athough section 5240, N.C.L. 1929, providing for County Health
Officers, states that such County Health Office may be a County Physician. The Boards of
County Commissioners of the respective counties of the State are vested with the power and duty
to take care of the indigents of their counties.

We are of the opinion that boards of county Commissioners may appoint County Physicians
to attend to the indigent sick outside of the county hospitals and that such Commissioners may do
so under their implied powers to care for the indigents of the county. Certainly if the
Commissioners must care for the indigent sick of their county, then it naturally follows from an
economical standpoint that the appointment of a County Physician pursuant to the implied
powersis warranted.

Very truly yours,
ALAN BIBLE, Attorney General.



By W.T. MATHEWS, Special Assistant Attorney General.

723. Utilities—Pacific Telephone and Telegraph Company—No Further Legidative
Authority Necessary to Enable Company to Lay Submarine Cable Across
Colorado River.

CARSON CITY, February 17, 1949.
HON. WAYNE McLEOD, Surveyor General, Carson City, Nevada.

DEAR MR. McLEOD: Referenceis hereby made to your letter of February 9, 1949, received
in this office February 10, 1949, relative to the matter of the Pacific Telephone and Telegraph
Company laying a submarine cable for its telephone line across the Colorado River
approximately two and five-tenths miles north of Davis Dam. You inquire whether it is
necessary to get legislative authority for the laying of such cable. Division Plant Engineer J.B.
Taylor’s letter relative thereto, as to whether such legidlative authority is necessary, has been
noted.

This office has examined the law of this State with respect to the power of telephone
companies to construct telephone lines within this State and also to maintain such lines after
construction. We are of the opinion that no further legislative authority is necessary to enable the
telephone company to lay a submarine cable across the Colorado River at the point designated.

Section 7668, N.C.L. 1929, relative to telegraph companies, is the statutory authority for
telegraph companies to construct their lines over public or private land and along or across any
streets, aleys, roads, highways or streams within this State. Such section apparently grants
rights-of way for such purpose, save and except, that rights-of-way over privately owned lands
must be acquired from the owner of such lands and compensating, if necessary, paid therefor.

Section 7671, N.C.L. 1929, further provides that such companies shall have the right-of-way
for the telegraph lines. This Act was enacted in 1866 and has remained the law to the present
time without amendment.

Later, in 1897, the Legislature of this State in section 7680, N.C.L. 1929, extended the same
rights and privileges to tel ephone companies.

We are of the opinion that nothing further is necessary to be done by the telephone company
or this State with respect to the laying of the submarine telephone cable across the Colorado
River north of the Davis Dam.

We are returning herewith the letter of Division Plant Engineer J.B. Taylor, together with the
sketch furnished with this | etter.

Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

724. Health—Officers of State Department Not Required to Make Reports of
I nvestigations Available to Public Before Submitting to Proper Authorities.

CARSON CITY, February 15, 1949.



CHARLESF. BLANKENSHIP, M.D., Acting Sate Health Officer, Nevada State Department of
Health, Carson City, Nevada.

DEAR DR. BLANKENSHIP: Thiswill acknowledge receipt of your letter dated January 24,
received in this office January 26, 1949, enclosing a letter from Mr. W.W. White, Director of the
Division of Public Health Engineering. A summary of the question submitted is the
responsibility of the director to make available for publication in newspapers and to the public
generaly hisreports of investigations of State institutions.

We are of the opinion that an officer of any division of the State Health Department is not
required to make his reports of investigations available to the public before submitting such
reports to the proper authorities. Such reports, when submitted to the Department of Health,
become a record of the department and as such records are open to inspection by any person,
unless made confidential by statute.

Section 5620, N.C.L. 1929 provides: “All books and records of the state and county officers of
this state shall be open at all times during office hours to inspection by any person, and the same
may be fully copied or an abstract or memoranda prepared therefrom, and any copies, abstracts or
memoranda taken therefrom may be utilized to supply the general public with copies, abstracts or
memoranda of said records or in any other way in which the same may be used to said records or

in any other way in which the same may be used to the advantage of the owner thereof or of the

genera public.”

When a report of an investigation is filed with any State or county officer, such report
becomes arecord of that office and is open to inspection during office hours.

Chapter 30, Statutes of 1945, modified this Act by making confidentia the records of the
State Welfare Department concerning applicants and recipients of Old-Age Assistance.

Section 5268.14, 1929, N.C.L., 1941 Supp., makes it unlawful to disclose data contained in
vital statistics, except as authorized by the Public Health Act, or by the State Board of Health.

Section 5267, 1929 N.C.L., 1941 Supp., gives the State Board of Health broad authority to
make and enforce the rules and regulations, but such rules and regulations must be consistent
with the law. While the statutes confer the right to examine books and records of public officers,
this right cannot be extended to impede the work of a department in the making of its records.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

725. Hospitals—Mineral County—Establishment—Has Not Acquired Legal Status as
County Hospital.

CARSON CITY, February 19, 1949.
HON. L.E. BLAISDELL, District Attorney, Hawthorne, Nevada.
DEAR SIR: Reference is hereby made to your letter of February 16, 1949, received in this

office the 17th inst., wherein you request the opinion of this office concerning the legal status of
the Mineral County Hospital. Y ou further state as follows:



Prior to 1916 this hospital was an Old Man’s Home, operated by the Count
Commissioners. In 1917 the hospital was rebuilt, after calling for bids through
the County Commissioners, and paid for from the General Fund. In 1935 the
County Commissioners, who had been managing the hospital until that time,
appointed trustees of the hospital, pursuant, apparently, to chapter 172, 1923 laws,
or sections 2225 et seq. of the 1929 N.C.L. Since 1935 the Trustees have been
elected, in the manner provided by statute for the election of Hospital Trustees,
and they have managed the hospital.

There has never been a petition presented for a hospital, nor legislative Act
enacted for its creation, or atax voted for its support.

In favoring us with your opinion, | will request an expression from you as to
whether chapter 172 of the 1923 laws is atogether repealed by section 2241,
N.C.L. 1929, or whether section 2241, N.C.L. 1929, repeals said chapter 172 only
with respect to counties having a population of 15,000 or over.

OPINION

We understand from the foregoing statement that it is only since 1935 that the Mineral
County Hospital has been administered by the Board of Hospital Trustees provided by law for the
administration of County Public Hospitals, that no petition to the Board of County
Commissioners for the establishment of such hospital was ever presented and no tax voted
therefor as required by the statute. We assume from your statement that no election by the
people was had prior to 1935 or thereafter for the purpose of establishing a County Public
Hospital.

Chapter 172 of the 1923 Statutes provided for the establishment of County Public Hospitals.
The Act provided for a petition signed by twenty-five percent of the taxpayers of the county
asking that an annual tax be levied for the establishment of such hospital, etc. Thereafter the
proposition was required to be submitted to the voters at the next general election and if the
majority of the votes cast thereon was in favor of such establishment, the County Commissioners
were directed to levy the tax therefor and appoint a Board of Hospital Trustees. In brief the 1923
Act was quite similar to the Act of 1929 which Act is now sections 2225-2242, N.C.L. 1929, as
amended. However, the 1923 Act contained two sections that were not incorporated in the 1929
Act, i.e, sections 16 and 18, which said sections when construed together provided that any
hospital theretofore established by the County Commissioners under any Act of the Legislature
should ipso facto come under the provisions of the 1923 Act in like manner and with the same
force and effect asif the election therefor had been held in accordance with section 1 of the 1923
Act. The 1923 Act, however, was expressly repealed in toto irrespective of population of the
county by the 1929 Act. See section 17 thereof, being section 2241 N.C.L. 1929.

In 1931 the Legidature enacted an Act which expressly provided for the taking over and
administering of County Hospitals, County Isolation Hospitals, County Homes for the Indigent
Sick, County Work Houses for Indigents and County Poor Farms by the Boards of Hospital
Trustees provided for in the 1929 County Public Hospital Act. However, the condition precedent
for such taking over was and is provided in section 1 of such Act asfollows:

In al counties where a tax for the establishment and maintenance of a public
hospital has been authorized, or as hereinafter authorized, by a majority of the



voters voting for a bond issue in accordance with the statutes of the Sate of
Nevada, the supervision, management, government and control of, the above-
mentioned hospitals, etc., shall vest in and be exercised by the board of trustees of
the county public hospital * * *. (ltalics ours.) Section 1, chapter 67 Statutes of
1931, being section 2243, 1929 N.C.L., 1941 Supp.

As we have shown, however, the 1923 Act was expressly repealed by the 1929 Act. The
1929 Act not having incorporated therein sections comparable to sections 16 and 18 of the 1923
Act, then the condition precedent to the establishment of County Public Hospitals administered
by Boards of Hospital Trustees was governed by the provisions of section 1 of the 1929 Act, i.e.,
section 2225, N.C.L. 1929, which said section required the submission of a petition to the Board
of county Commissioners signed by at least thirty percentum of the taxpayers of the county,
asking that an annual tax be levied for and including a bond issue as provided in section 2230,
N.C.L. 1929, for the establishing and maintenance of a County Public Hospital. The proposition
was thereupon placed on the ballot at the next general election and if approved by a majority of
the voters at such election, the tax would thereupon be sanctioned, and the Board of County
Commissioners were empowered and directed to appoint the Hospital Trustees. The foregoing
provisions has been substantially carried forward in the various amendments to the 1929 Act and
constituted in 1931, 1935 and today the condition precedent for the establishment of County
Public Hospitals and the appointment and subsequent election of Boards of Hospital Trustees.
See section 2225, 1929 N.C.L., 1941 Supp., as amended at 1943 Statutes, page 213, and section
2226, 1929 N.C.L., 1941 Supp.

If the Board of County Commissioners had proceeded pursuant to section 18 of the 1923 Act
prior to its repea in 1929, no doubt the Mineral County Hospital would have acquired a legal
status as a County Public Hospital within the purview of that Act and later Acts. However, we
understand no steps were taken by the Board of County Commissioners nor Mineral County to
establish such hospital as a County Public Hospital within the purview of the law until 1935, and
that the procedure then was to simply appoint a Board of Hospital Trustees without holding the
necessary election for the establishing of such hospital as required by the statute.

We are of the opinion that the conditions precedent to the establishing of such hospitals as
hereinbefore pointed out are mandatory and that boards of County Commissioners had and have
no implied powers sufficient to override the plain requirements of the statutory provisions
relative to the method of establishing county public hospitals. We are therefore constrained to
hold that, from the facts before us, the Mineral County Hospital has not acquired alegal status as
a County Public Hospital within the provisions of the law providing therefor.

In view of the importance of the matter and the Legislature now being in session, it is
suggested that a bill be introduced in the Legislature as a curative measure ratifying the attempted
establishment of the hospital as a County Public Hospital.

Respectfully submitted,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

726. Contractors—Individual Contractorsand Effect of Law on Their Operations.



CARSON CITY, February 23, 1949.
HON. ROBERT E. JONES, District Attorney, Clark County, Las Vegas, Nevada.
Attention: A.W. Ham, Jr.

DEAR MR. JONES: Reference is hereby made to your letter of February 16, 1949, received
in this office the 18th instant, wherein you request the opinion of this office with respect to the
interpretation of section 8 of Article Il of the State Contractor's Board Act, the same being
section 1474.20, 1929 N.C.L., 1941 Supp. Your letter contains the following statement:

A conflict of interpretation has arisen as to the interpretation of section
1474.20 of Nevada Compiled Laws, 1931-1941 Supplement.

The particular question includes the following facts: A person has come into
the City of Las Vegas and has contacted jobs which involve spraying of a paint of
a flame-proof nature. The compensation for his work has been at the rate of fifty
dollars ($50.00) per day, the materials being furnished by the owner of the
premises. When will this man be required to be licensed under the State
Contractor’ s Act?

Further, | would like to know if the three hundred dollars ($300.00) mentioned
in section 8 of Article 3 of this Act means three hundred dollars ($300.00) for any
job individually or is this sum to be accumulated over a period of time.

OPINION

Y our inquiry poses the question of whether the person contracting jobs of spraying paint of a
flame-proof nature is an independent contractor or an employee of the owner of the premises
upon which the paint is sprayed. If such person is simply the employee of the owner of the
premises and working for wages only, the, of course, the State Contractors Board Act has no
application, it is so provided in the act itself. Section 1474.10, 1929 N.C.L., 1941 Supp. A
different situation arises, however, if such person is an independent contractor and the Act will
apply to him, unless he comes within the exemption provided in section 1474.20, supra.

Your letter of inquiry does not state in full all of the necessary facts, but, for the purposes of
this opinion, we assume that the person spraying the paint contracts, with the owner of the
premises as follows: That for and in consideration of the owner furnishing the paint necessary
for the completed work and the sum of fifty dollars per day, the painter will spray the house or
structure with the fire-proofing paint in a good and workmanlike manner. That the owner neither
retains nor exercises control over the painted with respect to the hours of work, time of beginning
and ending the work day, the manner or detail in which the work of spraying the paint is had. IN
brief, the owner furnishes the paint and pays the sum of money per day for which the painter isto
furnish the result of such a contract, i.e., the completed painting of the house or structure for
which the painter is qualified by his trade and training to furnish, without interference or
direction upon the part of the owner.

If such is the contract, then, in our opinion, the painter is an independent contractor and
subject to the provisions of the Act in question unless he comes within the exemption provided in
the Act.



The books are replete with definitions of an independent contractor and subject to the
provisions of the Act in question unless he comes within the exemption provided in the Act.

The Books are replete with definitions of an independent contractor. In the main these
definitions are so similar as to make them identical as to meaning and different only in
phraseology. In Allenv. Bear Creek Coal Co., 115 Pac. 673, the Court said:

The relation of the parties under a contract of employment is determined by
the answer to the question: Does the employee in doing the work submit himself
to the direction of the employer, both as to the details of it and the means by
which it is accomplished? If he does, he is a servant and not an independent
contractor. If, on the other hand, the employee has contracted to do a piece of
work, furnishing his own means of executing it according to his own ideas, in
pursuance of plan previously given him by the employer, without being subject to
the orders of the latter asto details, he is an independent contractor.

In Richmond v. Sitterding, 43 S.E. 562, it is said:

Where a person is employed to perform a certain kind of work which requires
the exercise of skill and judgment as a mechanic, the execution of which is,
because of his superior skill, left to his discretion, without restriction upon the
means to be employed in doing the work, and employs his own labor, which is
subject alone to his own control and direction, the work being executed either
according to his own ideas, or in accordance with plans furnished him by the
person for whom the work is done, such a person is not a servant under the control
of amaster, but an independent contractor.

The foregoing cited definitions of an independent contractor are found in substantialy the
same language in nearly every case dealing with the status of independent contractors. In 27 Am.
Jur. 486, section 6, it is said:

The most important test in determining whether a person employed to do
certain work is an independent contractor or a mere servant is the control over the
work which is reserved by the employer. Whether one is an independent
contractor depends upon the extent to which he is in fact independent depends
upon the extent to which he is in fact independent in performing the wok.
Broadly stated, if the contractor is under the control of the employer, he is a
servant, if not under such control, he is an independent contractor. Where a
contractor lets a portion of work to another contractor, the latter’ s independence is
also determined by the same criterion. It is not, however, the fact of actual
interference or exercise of control by the employer, but the existence of the right
or authority to interfere or control, which renders one a servant rather than an
independent contractor. * * *

The foregoing text is supported by an exhaustive array of authoritiesin the notes thereto.
See, d'so—



Nicholasv. Hubbell, 103 A. 835, 19 A.L.R. 221 and extensive annotation at pages 226-276;

Littsv. Risley Lumber Co., 120 N.E. 730, 19 A.L.R. 1147 (painting case);

Gall v. Detroit Journal Co., 158 N.W. 36, 19 A.L.R. 1164, and extensive annotation at pages
1168-1361,

Holbrook v. Olympia Hotel Co., 166 N.W. 876 (painting case);

Nettleship v. Shipman 296 Pac. 1056;

Laird v. UtilitiesIns. Co., 99 SW.2d 627;

Brigman v. Holt & Bowers, 32 S\W.2d 220.

Does the fact that the painter in question is paid for the work at the rate of fifty dollars per
day control asto his status as an employee in view of the language contained in section 1474.10,
1929 N.C.L., 1941 Supp.? Such section provides:

The term contractor for the purpose of this act is synonymous with the term “builder” and, within
the meaning of this act, a contractor is any person, except a licensed architect or aregistered civil
engineer, acting solely in his professional capacity, who in any capacity other than asthe
employee of another with wages as the sole compensation, undertakesto * * *. (ltalicsours.)

We think this section of the statute, insofar as it relates to an employee, is susceptible to the
construction that the term employee is to be used in its commonly known meaning, i.e., that of
servant as used in the law of master and servant. That as used in the above-quoted section it
means an employee who performs the work for which he is employed under the sole control and
direction of his employer with respect to the details of how and when the work isto be performed
and subject to the interference at any and all times by the employer.

Itiswell said in 27 Am. Jur. 494, section 13:

The measure of compensation for work to be done is an important element to
be considered in determining whether one is an independent contractor, but it is
not controlling. Thus the fact that the compensation of a contractor is by the day,
in alump sum, or on a commission basis is not a material factor. The modern
cases look to the broader question whether the person is in fact independent or is
subject to the control of him for whom the work isdone. * * *

See, also, annotation 20 A.L.R. 755.
In Marion Shoe Co. v. Eppley, 104 N.E. 65, the Court quoted with approval from Emerson v.
Fay, 26 S.E. 386, asfollows:

As a genera rule, where a person is employed to perform a certain kind of
work which requires the exercise of skill and judgment as a mechanic, the
execution of which is, because of his superior skill, left to his discretion, without
restriction upon the means to be employed in doing the work, and he employs his
own labor, which is subject aone to his control and direction, the work being
executed either according to his own ideas or in accordance with plans furnished
him by the person for whom the work is done, such a person is not a servant under
the control of a master, but is an independent contractor, and the fact that his
compensation is to be measured by a per diem to himself and those employed by



him does not affect the independent character of his employment, nor does the
circumstance that his employer is to furnish the materials to be used in doing the
work ater his status as an independent character of his employment, nor does the
circumstance that his employer is to furnish the materials to be used in doing the
work alter his status as an independent contractor, and create the relation of
master and servant.

To same effect: Holbrook v. Olympia Hotel Co., 166 N.E. 876.

In Gall v. Detroit Journal Co., N.W. 36, 19 A.L.R. 1164, it was held that the publisher of a
newspaper who employs another to deliver the papers to such addresses as the publisher may
from time to time designate at a stated sum per week, with the right to employ any means
deemed necessary, over which the employee shall have absolute control, is not liable for injuries
caused by his negligence in the performance of the work, since he is an independent contractor.

The most that can be said of the method of payment in the instant matter is, that it is a
circumstance only to be considered in arriving at the status of the painter. It can be said in all
fairness that the payment at the rate of fifty dollars per day is an extremely high rate of pay per
day, in al probability far above the daily wages of a painter employed as a servant under the
control of hisemployer as a master, or employed by an independent contractor.

The most that can be said of the method of payment in the instant matter is, that it is a
circumstance only to be considered in arriving at the status of the painter. It can be said in all
fairness that the payment at the rate of fifty dollars per day is an extremely high rate of pay per
day, in al probability far above the daily wages of a painter employed as a servant under the
control of his employer as a master, or employed by an independent contractor as a workman to
assist in the performance of a specific contract entered into by such independent contractor.

We conclude, assuming that the facts surrounding the contract of spraying the fire-proofing
paint as assumed in connection with those stated in the letter of inquiry are correct, that the
painter in gquestion is an independent contractor subject to the provisions of the State
Contractors Board Act, unless such painter, even as an independent contractor, brings himself
within the provisions of section 1474.20, 1929 N.C.L., 1941 Supp., which reads as follows:

This act does not apply to any work or operation on one undertaking or project
by one or more contracts, the aggregate contract price for which for labor,
materials, and all other items is less than three hundred dollars, such work or
operations being considered as of casual, minor or inconsequentia nature.

The exemption set forth in this section does not apply in any case wherein the
work of construction is only a part of a larger or maor operation, whether
undertaken by the same or a different contractor, or in which a division of the
operation is made in contracts of amounts less than three hundred dollars for the
purpose of evasion of this act or otherwise.

Such section, upon a casual reading, would seem to create quite a broad and far-reaching
exemption if it is construed to relate to more than one undertaking or project for the reason that it
would permit of the contractor entering into numerous contracts where the contract price would
be less than three hundred dollars for each undertaking or project. We do not believe the
Legislature intended any such broad exemption. To so construe such section would be, in effect,



to nullify the Act itself with respect to all but the larger undertakings.

The canons of statutory construction, where ambiguity or uncertainty may appear in a statute,
provide that the presumption is that the framers intended to give force and effect, not only to the
main legisative intent of the Act but also to its severa parts, words, clauses, and chose
appropriate language to express their intention. This presumption is removed only when it
appears from a construction of a statute, as a whole, effect cannot be given to the paramount
purpose unless particular words or clauses be rejected, or without limiting their literal import.

State v. Reno Brewing Co.,

If there be any ambiguity or indefinite expressions found in a statute, it is incumbent on the
courts to adopt that construction which best accords with its true intent.

In re Lavendol’s Estate, Ex parte Smith, 33 Nev. 466; State v] Hamilton,

Courts in interpreting statutes will so construe them as to carry out the manifest purpose of
the Legidlature, even though it may be necessary to disregard the literal meaning of certain of the
language used.

State v. Eggers, [36 Nev. 373]

In Escallev. Mark, 43 Nev. at page 175, the Court said:

Itisacardinal rule of statutory construction that the legislative intent controls (Worthington v.
District Court,[37 Nev. 212...... ) and in seeking the intention of the legislature in enacting a
certain law, we must ascertain the evils sought to be remedied. This Court, speaking through
Hawley, J., in Ex parte Siebenhauer, said: “The meaning of words used in a statute
may be sought by examining the context and by considering the reason or spirit of the law or the
causes which induced the legislature to enact it. The entire subject matter and policy of the law
may also be invoked to aid in its interpretation, and it should always be construed so asto avoid
absurd results.”

An examination of the entire Act in question, we think, discloses that the Legidlature
intended to provide a policing measure governing the activities of all persons who act as
independent contractors and hold themselves out as persons qualified and capable of entering
into and performing all or some of the activities set forth in section 1474.10, 1929 N.C.L., 1941
Supp. It is clearly manifest that the Act was designed for the protection of the public in dealing
with the contractors and that it provided the power and duty of the licensing board to revoke
licenses and to refuse license when the holder thereof, or an applicant therefor, has been guilty of
acts or conduct, harmful to either the safety or protection of the public, or guilty of dishonest,
either the safety or protection of the public, or guilty of dishonesty, fraud and deceit whereby an
injury as been sustained by another, or who has failed to comply with and complete a contract,
improper diversion of funds, willful delay in completion of construction, etc. The Act aso
requires that al applicants for contractors' licenses shall show such a degree of experience and
such general knowledge of the building safety and health laws of the State and of the rudimentary
principles of the contracting business as the Board shall deem necessary for the safety and
protection of the public. Sections 1474.24 and 1474.25, supra.

We think the proper construction of the Act requires alimitation to be placed upon the
application of section 1474.20 hereinabove quoted. It isone thing to permit an independent
contractor to contract for one undertaking or project where the entire contract price isless than



three hundred dollars without first having obtained the contractor’ s license, as such a contract if
limited to only one undertaking or project and no more, without the contractor obtaining the
necessary license, squares with the language of the section as it would be, as stated therein,

“considered as of casual, minor or inconsequential nature.” However, if such independent
contractor, such as the painter in question, holds himself out as a person proficient in hiswork as

to all contracting with him and enters into two or more numerous contracts, the contract price of
each being less than three hundred dollars, without having secured the proper license, the
protection to the public provided in the statute is most materially lessened if not in fact nullified
and such numerous contracts could not well be said to be ‘ casual, minor or inconsequential in
nature,” but to the contrary, we think, would be deemed a manifest evasion of the Act as
permitting such a contractor to enter a community and enter into many and divers contracts
without the protection to his contractees with respect to his status accorded by the statute.

It is, therefore, our considered opinion that the entire Act, including section 1474.20, isto be
construed in the light of the canons of statutory construction hereinbefore cited and that the
exemption therein is limited to one undertaking or project without the independent contractor
first securing the contractor’ s license in said Act provided.

Further, it is apropos to state that in applying the exemption provisions of alicensing Act that the
same rule applies asin the law of taxation, i.e., the person claiming the exemption from the
licensing provisions of the law must point to a statute clearly and expressly providing such an
exemption. Section 1474.20 does not so provide as to one undertaking or project the contract
price of which isless than three hundred dollars. “Those who seek shelter under an exemption
law must present aclear case, free from all doubt, as such laws, being in derogation of the
general rule, must be strictly construed against the person claiming the exemption and in favor of
the public.” 33 Am. Jur. 363, sec. 38.

Pursuant to your reguest we are enclosing an extra copy of this opinion for your use.

Respectfully submitted,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

727. Public Schools—L yon County High Schools—Status.
CARSON CITY, March 1, 1949.
MISS MILDRED BRAY, Superintendent of Public Instruction, Carson City, Nevada.

DEAR MISS BRAY: This will acknowledge receipt of your letter dated February 3, 1949,
received in this office February 4, 1949.

Y ou reguest an opinion as to the status of the four high schools operating in Lyon County,
which schools were organized by special Act of the Legislature under chapter 164, Statutes of
Nevada, 1917, and if these high schools are to be classed as district high schools or county high
schools.

Inquiry as to the operation of these high schools disclosed the fact that they have been
maintained within districts with defined boundaries for a period of more than thirty years.

We are of the opinion that the high schools in Lyon county are district high schools and are
subject to the general law governing district high schools in counties not having a county high



school.

Chapter 164, Statutes of Nevada 1917, authorized and directed the County Commissioners of
Lyon County to issue bonds of said county for the purpose of establishing, constructing and
maintaining high schools in the county. Section 7 of the Act created four county high school
districts in the county. In the case of one district it provided that it should not be considered
organized until it shall appear, under the laws of this State, that they have sufficient qualified
students to organize a high school, and until such time that district was declared a part of district
number one.

The next section made it the duty of the County Commissioners to divide the county into
districts as provided in the preceding section, define the boundaries of each, and file a certificate
thereof with the county Clerk.

Section 12 provides as follows: “The respective high schools herein provided for shall be under
the same supervision and shall be subject to the same laws, rules and regulations as govern other
high schools in this state, and all provisions of law concerning such high schools except as they
may conflict herewith are hereby adopted.”

Chapter 181, Statutes of Nevada 1939, was an Act to establish district high schools in
counties having a duly established high school.

Chapter 183, Statutes of Nevada 1939, was an Act to establish district high schools in
counties not having a duly established county high school.

These Acts were included in the School Code, chapter 63, Statutes of Nevada 1947.

The later genera statutes do not present an irreconcilable conflict with the former special Act
and can be harmonized to bring the high schools in the various districts in Lyon County under the
same laws, rules and regulations as govern other district high schools in the State.

As stated in Seaborn v. Wingfield, 56 Nevada 260, “Where a doubt exists as to the proper
construction on a constitutional or statutory provision, courts will give weight to the construction
placed thereon by other coordinate branches of government and by officers whose duty it isto
execute its provision.” Also, State v. Brodigan, 35 Nevada 35; State v. Grey, 21 Nevada 378.

The County Commissioners and trustees of the districts in Lyon County have operated the
high schools as district high schools prior to and subsequent to the acts of 1939 and are now
operating under the provisions of the 1947 School code, and are, therefore, in all respects district
high schools.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

728. Fire Protection—Qualification of Votersfor Creation of District.
CARSON CITY, March 1, 1949.

MR. EW. McLEOD, Sate Forester-Firewarden, Office of Surveyor General, Carson City,
Nevada.

DEAR MR. McLEOD: Thiswill acknowledge receipt of your letter dated February 21, 1949,
received in this office February 23, 1949, requesting information relative to the qualifications of
voters at an election under the Act providing for the organization of fire protection districts



within the State.

We are of the opinion that the qualification of a person to sign a petition to form a fire
protection district and to vote at the election to organize such district is that the name of such
person must appear on the last county assessment prior to such petition or election.

Section 1929.02, 1929 N.C.L., 1941 Supp., which defines the preliminary procedure to organize
afire protection district contains the following language: “When twenty-five percent or more of
the holders of title or evidence to title to lands lying in one body and whose names appear as such
upon the last county assessment roll shall present a petition to the board of county commissioners
* * * " This section limits the right to file a petition to owners of real property whose names
appear as such on the assessment roll.

Section 1929.04, 1929 N.C.L., 1941 Supp., provided for the division of the territory, to be
included into the district, into five divisions which should constitute election districts. It also
provided: “* * * and one director, who shall be aresident of the precinct for which heis elected
shall be elected * * *.” This section was amended by chapter 134, Statutes of Nevada 1947. The
language, “who shall be aresident of the precinct” was changed to read “who shall be a property
owner of the precinct.”

Section 1929.05, 1929 N.C.L., 1941 Supp., provides for the holding of an election to establish
the district. It contains the following language: “Holders of title or evidence of title to lands
within the district, and no others, shall be qualified and entitled to vote either in person or by
proxy at an election held by such district.”

The intent of the Act isto limit the right to vote at such election to owners of real property. In
order to determine the meaning of the term “holders of title or evidence of title,” it will be
necessary to refer to the first part of the Act when thisterm isdefined. It isclear from the
language in section 2 that a person must not only be the holder of title or evidence of title, but
such person’s name must appear on the assessment roll of the county. Thisbeing so, it will be
presumed that the terms, “holders of title or evidence of title” in section 5, and “ property owner”
as used in the 1947 amendment to section 4 of the Act, mean “whose names appear as such on
the last county assessment roll,” as specifically provided in section 2 of the Act.

As stated in State v. Hamilton, 33 Nevada, on page 422, “ Another well-settled rule of
construction is that, where one section of a statute treats specifically of a matter, it will prevail
over other sectionsin which incidental reference is made to the matter.”

The appearance of the name on the assessment roll as holders or owners of real property is
the qualification required to sign the petition and to vote at the election.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

729. Insurance—Illegal Inducements—Right of Insurance Company to Borrow
Money in Acquiring New Business.

CARSON CITY, March 3, 1949.
MR. JERRY DONOVAN, Insurance Commissioner, Carson City, Nevada.

Attention: Mr. G.C. Osburn, Deputy.



DEAR MR. DONOVAN: This will acknowledge receipt of your letter dated January 21,
1949, received in this office January 25, 1949.

As a result of the conference in our office with officers of the Western American Life
Insurance and Mr. John P. Thatcher of the firm of Thatcher, Woodburn and Forman, attorneys
for the company, we informed Mr. Thatcher that we would welcome a written statement from
him setting forth the result of his research on this subject. This statement was received February
26, 1949 and we believe his conclusions on the subject matter are legally sound.

The first question involves the interpretation of section 3656.82, 1929 N.C.L., 1941 Supp.,
defining illegal inducements to insurance.

The second question is the right of an insurance company to borrow money to be spent in
acquiring new business and agreeing to repay the money only out of its surplus earnings.

We are of the opinion that the policy form of the Western American Life Insurance with
coupons attached which gives the policy holder five options as to the use of the coupons does not
violate section 3656.82, 1929 N.C.L., 1941 Supp., which forbids the delivery as an inducement
to insurance any shares or other capital shares, benefit certificates, or other contracts of any kind
promising returns and profits.

In answer to your second question, we are of the opinion that working capital of the insurance
company may be secured by accumulating surplus funds for the purpose, and there is nothing in
the insurance law to prohibit the company from borrowing money, if the borrower is not obliged
to pay the loan except from the profit made in the use of it, and the capital of the company is not
impaired thereby.

Section 3656.82, 1929 N.C.L., 1941 Supp., defining illegal inducements. Quoting that part
deemed relevant, it reads as follows:

No life company authorized to do business in this state shall issue or deliver in
this state or permit its agents, officers or employees to issue or deliver in this state
as an inducement to insurance or in connection therewith any agency company
shares or other capital shares, benefit certificates or share sin any common law
corporation, securities of any special or advisory board, or other contracts of any
kind promising returns and profits as an inducement to insurance;

Section 3656.45, 1929 N.C.L., 1941 Supp., prohibits the payment or acceptance of rebates
and other considerations for insurance which is not specified in the policy. The same section
provides that nothing contained in the section shall prevent a company from paying a bonus to
policy holders.

The policy of the Western American Life Insurance company in question gives the policy
holder five options as to the coupon: (1) it may be used to purchase capital stock of Western
American Corporation, a domestic corporation; (2) may be redeemed in cash; (3) may be applied
toward the payment of premiums; (4) may be applied to purchase additiona paid-up insurance;
or (5) it may be allowed to accumulate with the company at 3 percent compound interest. There
IS no issuance or delivery of stock by the company as an inducement for the purchase of
insurance. The five options are named in the policy and may be exercised as determined by the
policy holder.

The contract insurance provides that in the event the insured shall not make a selection of any



of the five options, the guaranteed coupons will be accumulated in accordance with option 5, that
is, at 3 percent compound interest. It does not provide that they shall be used to purchase stock
in the Western American Corporation.

Relative to the right of an insurance company to borrow money, there is no provision in the
Insurance Act which directly authorizes or prohibits the borrowing of money to secure working
capital. Section 3656.11, 1929 N.C.L., 1941 Supp., subsection (1) provides. “The company
shall incorporate under the general corporate laws of this state and file its articles in the office of
the secretary of state as required by law.” The section defines the qualifications that a company
after incorporation must meet before receiving authority to transact business. The authority to
borrow money is specifically granted corporations under the general corporation law.

Section 3656.12, 1929 N.C.L., 1941 Supp., requires that a stock company under the insurance
Act shall have and at all times maintain a paid-up capital of the amount set forth in its articles of
incorporation and sets up a minimum surplus requirement.

Working capital of an insurance company may be secured by accumulating or acquiring
surplus funds for this purpose. In the case of the insurance company in question the proposal is
to borrow money from the Western American Corporation, a domestic corporation, certain sums
of money on a contract which provides that the same will be payable only out of surplus in
excess of $75,000.

This question is answered in the case of Kingston v. Home Life Ins. Co. of America, 101 Atlantic
898, cited by Mr. Thatcher, which isdirectly in point. IN this case the Home Life Ins. Co. of
American and the Home Protective Company were each a Delaware corporation in which a
majority of the directors of the insurance company were also directors of the Protective
Company. The Court on page 902 said: “Where the company is a new one the cost of getting
new business for atime exceeds the premiums received from holders of the policies. The capital
stock of a company cannot under the laws of this state be used for such working capital, for it
must be maintained intact. * * *” |n substance, then, the Insurance Company obtained from the
Protective Company money with which to acquire new business under an agreement to pay the
money only from its surplusin excess of ten thousand dollars,” * * * “Was this lawful or
unfair?” * * * “If properly spent the money bringsin a crop of good business and until the new
business comes in the value of the company isincreased by the expenditure which will bring in
the profitable new business. It certainly is not wrong to borrow money for such purpose, if the
borrower is not obliged to repay it except from the profit he makesin the use of it. Such
borrower cannot be made insolvent because of borrowing of the money, for he cannot be made to
repay it unless he makes a profit from the use of it.”

The case of Jacobs v. Wisconsin National Life Insurance, 156 N.W. 159, also cited by Mr.
Thatcher, supports the right of an insurance company to make such contract where the statute
neither expressly or by implication forbids the making of such a contract.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

730. Soil Conservation—Districts Not Empower ed to Borrow Money and Pledge Assets.

CARSON CITY, March 7, 1949.



MR. P.P. HOOVER, Chairman, Board of Supervisors, White Pine Soil Conservation District,
Ely, Nevada.

DEAR MR. HOOVER: Reference is hereby made to your letter of March 1, 1949, received
in this office the 3rd inst., wherein you request our opinion upon the question of whether the Soil
conservation District is empowered to borrow money pledging as security therefor the assets of
the District. You advise that the attorney for your local bank gave an opinion that the District
could not, under the law, borrow money on its assets.

OPINION
Soil conservation districts are created pursuant to the soil conservation districts law, the same
being sections 6870.01-6870.18, 1929 N.C.L., 1941 Supp., as amended at 1947 Statutes 431, etc.
The law provides that when adistrict is created it “ shall be governmental subdivision of this
state and a public body corporate and politic.” Section 6870.05, supra, as amended at 1947
Statutes 434. Thusthe law creates a public governmental subdivision of the State subject to the
statutory powers expressly set forth inthe Act. It isacardinal rule that public bodies have only
such powers as are expressly granted in the law or such implied powers that can be clearly said to
flow from the express powers.

An examination of the Soil Conservation Act fails to disclose anywhere therein the power of
such districts and/or their officers to borrow money or pledge the assets thereof as security for the
loan. No right to levy taxes upon the property within the district for the payment of the loan is
contained in the Act. It istrue the power is granted districts to own, control, sell or lease its real
or personal property, but it cannot well be implied from such power that a district may incumber
its property with aloan thereon.

Further, the general law of this State governing the fiscal affairs of counties, municipalities,
school districts, and irrigation districts, and which permits them to make emergency loans
providing the power to levy taxes for the repayment thereof, does not extend to soil conservation
districts. See section 3020, 1929 N.C.L., 1941 Supp.

In brief, we think, soil conservation districts occupy the same status as counties prior to the
enactment of the fiscal managements statutes, in that counties could not borrow money, save
where expressly empowered to issue bonds for certain purposes. In Waitz vs. Ormsby County,
Nev. 370] the Supreme Court laid down the rule that Boards of County Commissioners could not
borrow money for use of the county because such power was not expressly granted them by law.
We are of the opinion that such is the case here, i.e, soil conservation districts are not
empowered to borrow money in the manner stated in your letter.

Respectfully submitted,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

731. Public Schools—Union School District—Board Has No Authority to Call Bond
Election for Entire District—High School Districts and Elementary School
Districts May Uniteto Establish Consolidated District.

CARSON CITY, March 8, 1949.



MISS MILDRED BRAY, Sate Superintendent of Public Instruction, Carson City, Nevada.

DEAR MISS BRAY: This will acknowledge receipt of your letter dated March 3, 1949,
received in this office March 4, 1949, submitting the following questions:

1. Under the provisions of Section 78, Chapter 63, 1947 Statutes of Nevada,
has the board of education of a union school district, composed of a high school
district, or severa elementary school districts with the same or different
boundaries, authority to hold a bond election to provide funds for construction of
a school building to be used for the joint use of the elementary and high school, or
elementary school districts, as the case may be?

2. In the event that your answer is in the affirmative, and if the qualified
electors of the union district vote favorably upon the question of the issuance of
such bonds, would the bonds thereafter issued be a lega charge against al
districts, elementary and high school, embraced within the union district?

Under the provisions of Chapter 9 (sections 54-61, inclusive) of Chapter 63,
1947 Statutes of Nevada, may a high school district and an elementary district
consolidate?

We are of the opinion that the Board of Education of a Union School District has no authority
under the statutes to call a bond election for the entire district to provide a school building for the
joint use of such Union District. The power to issue bonds in a Union District is specifically
confined to the district on behalf of which the bonds are sought to be issued, and at an election
called and conducted in such district.

It is our opinion, in answer to your second question, that High School Districts and
Elementary School districts may unite for the purpose of establishing a Consolidated School
District.

Chapter 12 of chapter 63, Statutes of Nevada 1947, embodies the organization and
administration of Union School Districts. Section 74 provides the method for organization and
specifically provides that any school district of any kind, high school, elementary, or both, may
combine to form a Union District, even though such Elementary District or districts are wholly
situate within the boundaries of a High School District at the time of the formation of such Union
District.

Section 75 provides that the control of all high and elementary schools in the Union District
shall be vested in the Board of Education for such Union District.

Section 76 provides for the election or appointment of the Board of Education, and upon such
election or appointment the office of the trustee of each of the several districts shall no longer
exist.

Section 77 contemplates a general election in the Union District for the election of the Board
of Education. It specifies the terms of the members and provides that two members shall be form
the High School district at large and three members shall be from the Elementary District.

Section 78 defines the powers of the Board of Education. It givesthe Board power to employ
al superintendents, principals, teachers, janitors and other employees. It may employ one or
more persons to teach jointly any of the special subjects offered in the schools.

Section 79 provides that the salaries of the superintendent and teachers employed to teach



jointly in the several schools shall be borne jointly by the severa districts forming the Union
District, and paid out of the several school funds concerned in proportion to the services rendered
to the several schools.

The power to issue bonds is distinguished and set apart in sections 78 and 80. Section 78 which
defines the powers of the Board of Education contains the following language: “* * * it shall
have the power to issue bonds, for the purposes allowed by law, on behalf of any school district
included in the union, which bonds have been authorized at a general or at a special school bond
election called and conducted in the district on behalf of which the bonds are sought to be issued
in the manner provided by the general school law; * * *.”

This cannot be construed to be a general power to issue bonds for the entire Union District, asit
specifically provides that such issue be on behalf of any school district included in the union, and
authorized by an election called and conducted in the district seeking the bond issue. This
construction is strengthened by the following language in the same section: “* * * provided,
however, that the taxes for the payment of principal and interest of such bonds, when and as the
same respectively become due, shall be levied only on and against the taxable property, including
the net proceeds of mines, within the boundaries of the school district on behalf of which such
bonds areissued.” The section further provides for the board of education to bonds and interest,
and the county commissioners shall levy such tax within such district on behalf of which the
bonds are issued. Upon the issuance of such bonds the section provides, “the same may be
designated as the bonds of such union district issued on behalf of the particular school district for
which the same shall have been authorized, as herein provided.”

Section 80, relating to the apportioning of money, provides: “Funds shall be raised and
apportioned to the high school districts which form a part of said union district in the manner
prescribed by law, and for the purpose of apportioning state and county moneys, the school
districts which were united to form said union district shall be and are hereby retained as separate
school districts, and the superintendent of public instruction shall apportion state and county
moneysto said districts as required by law. The separate identity of each of the particular school
districts, which were united to form said union school district, shall be and the same is hereby
retained for the purposes of the conduct of school bond elections therein, the issuance of bonds
on behalf of such particular school district, and the certification, levy and collection of taxes
therein for the payment of the principal and interest of such bonds, all as hereinabove provided in
this chapter.”

While the Union District is governed by one board which shall have control of the fiscal
policy of the high and elementary schools forming the union, and the power to employ all
necessary personnel, some of whom may serve jointly and whose expenses shall be borne jointly
by the districts served, the Board has no power to call an election to issue bonds which would be
binding on the district jointly. The power to issue bonds remains within the respective districts.

CONSOLIDATION OF A HIGH SCHOOL DISTRICT AND AN ELEMENTARY DISTRICT
Section 31, subsection 4, defines a Consolidated District as a combination of two or more
school districts wherein the component school districts completely lose their separate identity
except for apportionment purposes and merge into one enlarged district with a single board of
trustees.
Section 54 provides: “any two (2) or more adjacent school districts may unite for the purpose of
establishing a single consolidated school district.”



Section 56 defines the procedure for the election of trustees, and contains this language: “* * *
provided, however, that if the school board of the larger district is composed of five members,
such district being adistrict of the first class or a union school district, at the meeting
hereinabove in this section provided, the members of the two or more boards concerned shall
elect their ballot five of their number to be trustees of the consolidated district, and such trustees
so elected shall hold office until the next regular election and certification of school trustees as
provided for by law.”

Section 57 provides the manner of apportioning State and county school moneys and
apportioning money to the High School districts found in section 80 relating to Union Districts,
but section 61, concerning Consolidated Districts, reads: “In all matters relating to consolidated
school districts, not provided for in the preceding sections of this chapter, the law relating to
other school districts shall bein full force where said laws are applicable.”

Taking into consideration the definition of a Consolidated District which permits a district to
retain its identity for apportionment purposes, and the reference made to a Union District in
section 56, it appears that High School Districts and Elementary School Districts may form a
Consolidated School District.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

732. Public Service Commission—No Jurisdiction to Approve Contracts, Pass on
Proposed Rates, or Grant Certificates of Convenienceto Power Districts.

CARSON CITY, March 11, 1949.
PUBLIC SERVICE COMMISSION, Carson City, Nevada.
Attention: J.G. Allard, Chairman.

GENTLEMEN: Reference is hereby made to your recent request for the opinion of this
office concerning the jurisdiction of the Public Service Commission to entertain and/or approve
the taking over by the Lincoln County Power District No. 1 of the Town of Pioche Water System
and operate the same by furnishing of water to the Town of Pioche as a public utility and grant a
certificate of public convenience thereon. Y ou submit with your request afile of papers wherein
it appears that the power district has leased for a period of ninety-nine years all right and title of
the Amalgamated Pioche Mines and Smelters Corporation in and to said water system. It aso
appears that the Board of County Commissioners of Lincoln County, acting as a governing board
for the Town of Pioche, has sold and conveyed to the power district all of the town’s title and
interest in and to the water system. In brief the power district is to al intents and purposes, for
ninety-nine years at least, the owner of and in control of the water system.

We understand the Commission has been requested to pass upon the entire transaction,
approve the same and examine and approve proposed rates for the use of water as furnished by
the power district.

Your inquiry is, has the Commission the jurisdiction and is it its duty to, if the transaction is



approved, grant the power district a certificate of public convenience.

OPINION
It iswell settled in the law that Public service Commissions derive their powers only from the
statute providing for and granting their powers, and have no authority except as is expressly
conferred upon them.
Chicago R.R. Co. v. Commerce Commission, 67 A.L.R. 938.

A public service commission has, however, no inherent power; all its power
and jurisdiction, and the nature and extent of the same, must be found within the
statutory or constitutional provision creating it. 43 Am. Jur. 701, sec. 193 and
cases cited in Note 17.

Lincoln County Power District No. 1 isamunicipal corporation, made so by statue. Chapter
72, Statutes of 1935, being sections 5180.01-5180.18, 1929 N.C.L., 1941 Supp. The Supreme
court of this State in State v. Lincoln County Power District No. 1, , held that such
district was a municipal corporation and a political subdivision of the State created to make
available an abundant supply of electricity at the lowest possible cost.

In the Power District Act to the Public Service Commission was and is granted certain
powers dealing with the creation of and consolidation of power districts and dissolution thereof.
Sections 4, 5, 6, and 7 of the Act. However, nowhere in the Act is the Commission empowered
to examine or approve contracts entered into by the power district or to grant certificates of
convenience to it concerning any activity of the district in its corporate capacity or otherwise. So
far as the Power District Act is concerned the Commission’s powers and duties end with the
creation, consolidation or dissolution of such districts.

Does the Public Service Commission Act of this State vest jurisdiction over municipal
corporations in the Commission?

A close and careful examination of the Act, i.e., section 6100-6146, N.C.L. 1929, as amended,
failsto disclose that the Legislature has vested such jurisdiction in the Commission. The
definition of a public utility contained in section 6106, N.C.L. 1929, while broad and
comprehensive, does not, in our opinion, include municipal corporations, asthereisno express
language clearly pointing to municipal corporations therein. To the contrary thereisin section
6137, N.C.L. 1929, and as such section was amended at 1947 Statutes 808, the following
language, “provided, however, that a municipality constructing, leasing, operating or maintaining
any public utility shall not be required to obtain a certificate of convenience.”

We think it apropos to here point out that section 14 of the Power District provides, “That this act
iscomplete initself and shall be controlling. The provisions of any other law, general, special or
local, except as provided in this act shall not apply to adistrict incorporated under this act.”
Thus the Legidlature has expressly taken power districts out of the jurisdiction of the
Commission, save as provided in sections 4, 5, 6, and 7 of the Power District Act.

Applying the rule of construction of statutes relating to the powers of Public Service
Commissions hereinabove quoted, that the power and jurisdiction of the Commission and the
nature and extent of the same must be found within the statute, we are inclined to the view, and
so hold that, the Commission has no jurisdiction in the Instant matter to examine or approve the
contracts of the power district, to pass upon the proposed rates for the use of water, or to grant a



certificate of convenience.

It may be that a power district as a municipal corporation may enter into contracts and
activities that are ultra vires and not sanctioned by the law. However, that would be a question
for the Courts and not the Commission. |f the situation disclosed by the transaction submitted
with your inquiry needs correction, then we suggest that the Legislature is the body to correct the
same by appropriate legislation.

Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.

733. Food and Drugs—Ice Cream—Manufacturers, Wholesalers, Jobbers Not
Complying With Standards Defined in Statute Liable to Prosecution—Dealer
Must Present Written Guarantee From Manufacturer—No Penalty for
Importing Inferior Produce from Another State.

CARSON CITY, April 1, 1949.

DEPARTMENT OF FOOD & DRUGS, Sate of Nevada Public Service Division, Post Office
box 719, Reno, Nevada.

Attention: Mr. Wayne B. Adams, Commissioner.

GENTLEMEN: Thiswill acknowledge receipt of your letter dated March 28, 1949, received
in this office March 29, 1949, in which you request an opinion in answer to the following
guestions:

1. Where a deadler has violated the provisions of the Act, but possesses a
guarantee from the manufacturer, does the manufacturer, wholesaler, or jobber
then become liable to prosecution?

2. Where such manufacturer, wholesaler, or jobber is located outside the
boundaries of this State and imports his products into this State for resale, can he
be prosecuted in the manner prescribed in the Act?

We are of the opinion, in answer to your first question, that the manufacturer, wholesaler or
jobber who makes or dispenses ice cream that does not comply with the standard defined in the
statute would be liable to prosecution. Also, the dealer, in order to clam exemption from
prosecution, must present a written guarantee from the manufacturer, wholesaler or jobber that
the ice cream purchased complies with the standard fixed by statute. The sale in this State of an
inferior product could be controlled by the Commissioner under the provisions of the Food and
Drug Act after appropriate notice and opportunity for hearing.

The answer to your second question is that the statute does not fix a penalty for the importing
of ice cream into the State that does not comply with the Nevada standard, and the Courts of this
State would not have jurisdiction over an offense committed wholly within another State.

Section 5 of the Act regulating the manufacture and sale of ice cream, being section 2293.04,
1929 N.C.L., 1941 Supp., as amended by chapter 65, Statutes of Nevada 1947, defines the



composition of ice cream within the meaning of the Act, and how it shal be manufactured,
distributed and dispensed.
Section 7 of the Act, being section 2293.06, 1929 N.C.L., 1941 Supp., reads as follows:
Any person who shall violate any provision of this act shall be deemed guilty
of a misdemeanor, and fined not more than fifty dollars ($50) for the first offense,
and for any subsequent offense shall be fined not more than two hundred dollars
($200) and imprisoned for not more than thirty days. But no deder shall be
prosecuted under the provisions of this act if he shall present a statement in
writing from the manufacturer, wholesaler or jobber from which such ice cream
was purchased, containing a guarantee as to the quality of such ice cream.

The dedler in this State is presumed to know the law defining ice cream, and the guarantee
presented, in order to exempt such dealer from prosecution, must show that the ice cream
purchased contains the essential ingredients, percentage and weight required by section 5 of the
Act. The exemption cannot be interpreted as a means to evade the provisions of the Act when
the product is purchased outside the State. It is a protection to the dealer who in good faith
purchases from a manufacturer, wholesaler or jobber within the State who must comply with the
provisions of the act.

Although the statutes do not affix a penalty for the importing of ice cream into the State
which does not comply with the standard fixed by statute, the commissioner, under the
provisions of the Food and Drug Act has additional powers to control the sale within the state of
inferior products.

Section 6206.05, 1929 N.C.L., 1941 Supp., declares when food shall be deemed adulterated.

Subsection (b) of this section provides:

(1) If any valuable constituent has been in whole or in part omitted or abstracted therefrom; or
(2) if any substance has been substituted wholly or in part therefor; or (3) if damage or
inferiority has been concealed in any manner; or (4) if any substance has been added thereto or
mixed or packed therewith so “asto increase its bulk or weight, or reduce its quality or strength
or make it appear better or of greater valuethan it is.”

See, also, Attorney General’s Opinion No. 277, Biennial Report 1944-1946, rendered before
the amendment in chapter 65, Statutes of 1947, relative to the authority of the Commissioner of
Food and Drugs to establish a minimum weight per gallon for ice cream.

Very truly yours,
ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

734. University of Nevada—Professor Returning From Military Service Entitled to
Receive Full Benefit of Promotions Granted During Absence.

CARSON CITY, April 4, 1949.

HON. HAROLD O. TABER, District Attorney, Washoe County, Reno, Nevada.



DEAR MR. TABER: This will acknowledge receipt of your letter dated March 29, 1949,
received in this office March 30, 1949, enclosing a statement of facts from a professor at the
University of Nevada, referred to you under the provisions of section 6877.02, 1929 N.C.L., 1941
Supp., which requires District Attorneys, under the provisions of the Act of the State of Nevada
providing for the reemployment of persons called from their employment by reason of the
Federal Selective Training and Service Act of 1940, to investigate the application of persons
claiming to be entitled to the provisions of the Nevada statute.

A summary of the facts submitted are as follows: A professor at the University of Nevada
received a permanent position of assistant professor. He entered the military service in 1942 on
leave of absence from the University. In 1947 he was honorably discharged and returned to the
University as assistant professor. Another member of the staff entered military service in 1942
and returned to the University in 1946. During the time he was in the service the University
granted the position two promotions, and to the advanced positions he was reinstated. Two other
assistant professors during the years 1943 and 1944 were advanced to associate professors.

Y ou request an opinion as to the right of the assistant professor in question to be restored to
the full benefit of whatever right he might have acquired if he had remained in his employment,
and if he is entitled to be compensated for any loss of salary occasioned by a refusal to so
reinstate him.

We are of the opinion that the assistant professor is entitled to be promoted to a position
equal in rank and salary to which the other professors were promoted, if his qualifications meet
the requirement of such position. In our opinion, he is also entitled to be compensated for his
loss of salary caused by the deal in complying with his application.

Section 308(b) Federa Selective Service Act of 1940, as amended, title 50, appendix 1947,
contains the employment and reemployment provisions concerning service personnel who leaves
positions, other than a temporary position, to enter military service, and upon discharge from
such service make application for reemployment within ninety days, and is still qualified to
perform the duties of such former position, shall be restored to such position or to alike position
of status and pay.

Congress declared the Act to be mandatory if such position was in the employ of any state or
political subdivision thereof, it is hereby declared to be the sense of Congress that such person
should be restored to such position or to a position of like seniority, status, and pay.

The Legislature of Nevada, conscious of the policy of Congress, passed an Act providing for the
reemployment of persons called from their employment by reason of the provisions of the
Federal “Selective Training and Service Act of 1940 and provided for the method enforcing the
provisions thereof, which was approved March 12, 1941. This Act followed substantially the
provisions of the Federal Act. This Act was amended by chapter 58, Statutes of 1943. Paragraph
2 of section 1 reads as follows. “If such position was an appointee officer or as an employee in
any department, commission or agency of the State of Nevada, or in the employ of any county or
political subdivision of the State of Nevada, or in the employ of any city, town, or irrigation
district within the State of Nevada, such employer shall restore such person to such position or to
aposition of like seniority, status, and pay, unless the employer’ s circumstances have so changed
asto make it impossible or unreasonable to do so.”

Section 2 of the Act as amended provides that a person who is restored to a position in
accordance with the provisions of paragraphs 1 or 2 of section 1 shall be considered as having
been on furlough or leave of absence during his period of training and service, and shall be



restored without loss of seniority; shall be entitled to participate in insurance and other benefits
offered by the employer pursuant to established rules and practices relating to employees or leave
of absence in effect at the time such person was inducted or enlisted in the service.

The facts presented show that the professor was restored to his position, but lost his seniority

and the benefits offered by the University pursuant to the established rules and practices.
Droste v. Nash-Kelvinator Corporation, 64 Fed. Supp. 716. On page 720 the Court said: “The
act does more than restore the World War |1 veteran to the status quo ante. It gives him the full
benefit of whatever rights he might have acquired if he had remained in his position instead of
being inducted into the service. If the seniority accumulated during the time he wasin the
service entitled him a better job classification than he had at the time he entered the service, itis
the duty of the employer to give him this better classification.”

Kay v. Genera Cable Corporation, 144 Fed.(2) 653. In this case the Court held: “The status
which the statute protectsis ‘aposition * * * in the employ of’ an employer—an expression
evidently chosen with care. The word ‘employee’ was not used. While it may be assumed that
the expression which was adopted is roughly synonymous with ‘employee,’ it unmistakably
includes employees in superior positions and those whose services involve special skills, as well
as ordinary laborers and mechanics.”

Application for reemployment in the position to which the person was entitled should be
made within the time provided by the statute.

Section 6877, 1929 N.C.L., 1941 Supp., requires that application for such reemployment be
made within forty days after the person is relieved from service. This followed the Federal Act
of 1940. The Federal Act was amended by the Act of December 8, 1944, which substituted
ninety days for forty days after being relieved from service. The State Act was not amended.

In the case of Donaldson v. Tennessee Codl, Iron & R. Co., 68 Fed. Supp. 681, the Court held
that the petitioner made application within ninety days after the date of his discharge from the
Navy. Respondent refused to reinstate petitioner to the position to which he was entitled within
five days and the Court held he was to be compensated for his loss of wages caused by such
delay.

Rosario v. Department of Labor of Puerto Rico, 68 Fed. Supp. 1. The petitioner in this case
within thirty days after his honorable discharge from service applied for reinstatement. The
application was filed in July 1945 and the case was decided in October 1946. The Court held
that the defense of laches interposed was not sustained. That the position of the department has
not changed in any essential respect so asto reliveit of itsobligation. The Court said: “Itis
unfortunate that a soldier who has served his country faithfully in time of war and has offered, if
necessary, to make the supreme sacrifice in defense of his country, should be compelled to
institute proceedings in Court in order to compel an officer of his government to performin his
behalf aduty which is clearly directed by alaw of Congress.” The Court held from an
examination of the record that the department could easily grant the petition without in any way
affecting the orderly administration, and ordered his reinstatement and that he be compensated
for hisloss of salary since his application was made.

See, also, Attorney General’s Opinion No. 266, Biennial Report 1944-1946, in which this
office held that a returning veteran must be restored to the position which he left to enter the
service or to a position of like seniority, status and pay, including any increase of pay such
position commands at the time of reemployment.

Very truly yours,



ALAN BIBLE, Attorney General.
By GEORGE P. ANNAND, Deputy Attorney General.

735. Public Employees Retirement—Death Befor e Retirement—Amount Credited Paid
Directly to Designated Beneficiaries or Next of Kin.

CARSON CITY, April 4, 1949.

MR. KERWIN L. FOLEY, Executive Secretary, Public Employees Retirement Board,
Carson City, Nevada.

DEAR KERWIN: Your letter of March 17, 1949, was received in this office March 18,
1949.

You state that Frank Garaventa died November 27, 1948, and at that time had paid into the
Public Employees’ Retirement Fund $61.77 and his contribution as a member. On December 11,
1947, Mr. Garaventa names his sister as his beneficiary under the provisions of the act which
became effective July 1, 1947.

The question is whether to pay the sum to the sister or into Court for the heirs.

Section 21 of the Act which you quote requires payment to the named beneficiaries having an
insurable interest. This section reads as follows:

In the event that a person who is a member of the system dies before retiring,
the amount credited at the time of his death to his account in the fund shall be paid
to the beneficiaries which he designates. For this purpose he may designate as a
beneficiary any person having an insurable interest in his life. Should he
designate no such beneficiary, it shall be paid directly without probate to the
surviving next of kin, etc. * * *

We have no statute or Court decision defining an “insurable interest,” although the term has a
clear general meaning. Blood and marriage ties within the second degree are usually recognized
without other circumstances.

In view of the fact that the sister is a blood relative within the second degree, and has been
named as beneficiary, we believe you would be authorized to pay the sum directly to her.

We are sending a copy of this opinion to Mr. John Davidson so that he may be advised of our
views and take such action as he deems appropriate.

Very truly yours,
ALAN BIBLE, Attorney General.
By HOMER MOONEY, Deputy Attorney General.

736. Constitutional Law—Member 1949 L egislature I neligible to Appointment as
Member State Board Livestock Commission.
CARSON CITY, April 12, 1949.
HON. VAIL PITTMAN, Governor of Nevada, Carson City, Nevada.

DEAR GOVERNOR PITTMAN: Reference is hereby made to your letter of April 5, 1949,
received in this office April 6, 1949, wherein you request an opinion as to whether the



appointment of members of the Legidature to the State Board of Livestock Commissioners will
be legal under the present law.

OPINION

We assume that your question is directed to the application of the amendment to section 2 of
the State Board of Stock Commissioners Act, which amendment was enacted by the recent
Legislature and is now chapter 313, Statutes of Nevada 1949.

An examination of such chapter discloses that the Legidature materially amended such
section in that it abrogated entirely the existing board of three members and substituted therefor a
State Board of Stock Commissioners consisting of five members, which Board, under the
amendment, is to be appointed within thirty days after the passage and approva of the
Amendatory Act.

It is to be noted that the Amendatory Act provides certain qualifications for the appointed
members. It also provides specific terms of office for such Commissioners and in addition
thereto requires that they take the constitutional oath of office and each shall file a bond as
provided by law in the sum of $5,000 conditioned on the faithful performance of their duties. It
is also provided that the members of the commission shall receive no saary, but shall be allowed
aper diem of $10 per day and their necessary traveling and subsistence expenses as allowable by
law when in attendance at meetings of the Board or engaged in other official business.

The State Board of Stock Commissioners Act, the same being sections 3826-3848, N.C.L.,
1929, and as amended, show beyond any question of a doubt that the members of the Board are
empowered to perform governmental duties with respect to livestock and to assist in the
inspection, quarantine, and condemnation thereof when affected with any infectious or
contagious disease and are given broad powers in this respect, no doubt for the welfare of the
people of this State.

Such being the status of the members of the Board, we are of the opinion that the
appointment of Commissioners to the Board constitutes the appointment to a public civil office
of profit. Each member is appointed for a definite term, is required to take the officia oath, to
give a bond and receive compensation for services. Such constitutes a civil office of profit as
found by our Supreme Court in the case of State v. Cole, Such being the status of
the Commissioners in question here, we think that section 8, Article IV, of the Constitution of
this State, reading as follows:

No senator or member of assembly shall, during the term for which he shall

have been elected, nor for one year thereafter, be appointed to any civil office of

profit under this state which shall have been created, or the emoluments of which

shall have been increased, during such term except such office as may be filled by

elections by the people.
constitutes a prohibition against the appointment of members of the Legisature of the 1949
session to the office of Livestock Commissioner.

Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.



737. Counties—Agricultural Extension Division—County Commissioner s Not
Empowered to Impose Conditions on Expenditure of Funds Budgeted for Extension
Purposes.

CARSON CITY, April 13, 1949.

HONORABLE C.H. GORMAN, Comptroller, University of Nevada, Reno, Nevada.

DEAR CHARLES: About April 1, 1949, you left with us a letter to you from Mr. Cecil W.
Creel, Director of Agricultural Extension, requesting you to obtain the opinion of this office on a
problem therein presented.

We enclose an extra copy of this opinion for your convenience.

It appears that Mr. Creel submitted to the Board of Commissioners of Clark County, through J.H.
Wittwer, County Extension Agent, the Clark County Extension Budget for 1949. That budget
includes as income the sum of $12,396.00 designated “ County Extension Funds’ and as an
expense the sum of $1,800 (among other sums) from “County Funds’ (more properly “ County
Extension Funds’) for the purchase of an automobile.

The County Commissioners have notified Mr. Wittwer that they will not authorize the
payment of this sum by the County Treasurer unless the title of the automobile purchased shall
vest in the county of Clark. The notice was dated March 2, 1949 and the matter was referred to
Mr. Creel by Mr. Wittwer March 4, 1949.

The question is whether the County Commissioners may withhold directions to the Treasurer
in the premises unless the condition referred to is complied with.

The answer isin the negative.

Chapter 94, Statutes of Nevada 1947, is controlling. Section 2 of that Act is asfollows:

SEC. 2. The director of agricultural extension shall prepare and submit to
the board of county commissioners, for each county participating, an annual
financial budget covering the county, state, and federal funds cooperating in the
cost of cooperative extension work in agriculture and home economics. Such
budget shall be adopted by the board of county commissioners and certified as a
part of the annual county budget, and the county tax levy provided for agricultural
extension work in the annual county budget, shall include a levy of not less than
one cent on each one hundred dollars of taxable property; provided, that if the
proceeds of said count tax levy of one cent are insufficient to meet the county’s
share of such cooperative agricultural extension work, as provided in said
combined annual financial budget, the county commissioners may, by unanimous
vote, levy an additional tax so that the total in no instance shall exceed five cents
on each one hundred dollars of the county tax rate. The proceeds of such tax shall
be placed in the agricultural extension fund in each county treasure and shall be
paid out on claims drawn by the agricultural extension agent of said county as
designated by the director of agricultural extension, when approved by said
director of agricultural extension and countersigned by the comptroller of the
University of Nevada. A record of all such claims approved and paid, segregated
by counties, shall be kept by the comptroller of the University of Nevada. The
cost of maintaining such record shall be paid from state funds hereinafter provided
by this act. The state’ cooperative share of the cost of such agricultural extension



work, as entered in said budget described in this section, shall not be more than a
sum equal to the proceeds of one cent of such county tax rate; provided, that when
the proceeds of a one-cent tax rate are insufficient to carry out the provisions of
the budget previously adopted, the agricultural extension director is authorized to
supplement said state cooperative share from such funds as may be made
available in the public service division fund of the University of Nevada.

Section 3 of the Act provides for filing the county extension budget with the Comptroller of
the University of Nevada.

The Acts of 1914 and 1919 (amended 1935) concerning County Extension offices and Farm
Bureau management, respectively (see as to latter 1929 N.C.L., 1941 Supp., secs. 353, 353.01,
353.02 and the amendment of 1921), provide background for the Act of 1947. Section 7 of the
act of 1947 provides asfollows:

SEC. 7. All supplies, materias, equipment, property, or land acquired for the use of county
agricultural extension offices under the provisions of that act of the legislature known as “An act
to provide for cooperative agricultural and home economics extension work in the severa
counties in accordance with the Smith-Lever act of Congress, approved May 8, 1914, providing
for the organization of county farm bureaus; for county and state cooperation in support of such
work; making an annual appropriation therefor, levying atax and for other purposes,” approved
April 1, 1919, as amended, shall remain the property of the county extension offices set up under
the provisions of this act; and end provided particularly that any and all contracts for the purchase
of equipment or property, or land of any type or description made thereunder shall remain in full
force and effect until the completion of such contract.

While this may strictly apply only to property the acquisition of which was completed before the
Act of 1947 was designed to take effect, the words “all supplies, materials, equipment, property
or land acquired * * * shall remain the property of the county extension offices set up under the
provisions of this act”; may well be understood to mean “which shall be acquired,” and thus
exclude the idea of county ownership as such of an automobile purchased for County Extension
purposes. If in fact the county shall take title which includes possession and control of such
property and use it asit uses other property to which it holdstitle, the door will be open to starve
and pervert all the practical functions of County Extension work. No theory to support this
construction can be found in the earlier Acts and the earlier Acts when they can exist alongside
of the new Act may not well be considered repealed in their entirety.

So far as authorizing the County Treasurer to pay out County Extension funds is concerned,
the Commissioners act as mere functionaries exercising a vigilant watch over the Treasurer and
the funds (trust and otherwise) passing through his hands. Once the budget is adopted, filed and
if necessary revised, it controls the program free from the interference of the County
Commissioners. They may impose no conditions such as are sought to be applied here. A letter
on an allied subject was written December 28, 1948 bearing on the transition period when the
new law wastaking over.

We are returning herewith the correspondence and a copy of the Clark County Extension
Budget for the year 1949 which you left in this office.

Very truly yours,
ALAN BIBLE, Attorney General.
By HOMER MOONEY, Deputy Attorney General.



738. Taxation—Net Proceeds of Mines—Commission May Base Assessment on Average
Price per Ton of Ore Sold.

CARSON CITY, April 14, 1949.

MR. R.E. CAHILL, Secretary, Nevada Tax Commission, Carson City, Nevada.

DEAR MR. CAHILL: Your letter dated April 12, 1949 was delivered to us the same day.

Y ou present the following situation for our consideration.

Great Lakes Carbon Corporation, Dicalite Division, reported its proceeds covering the period
January 1, 1947 to June 30, 1948. This showed the entire product (consisting of diatomaceous
earth subject to taxation as proceeds of mines) was currently sold to Dicalite Company of New

Y ork, awholly owned corporate subsidiary of the producer. Over thefirst half-year the “selling
price’ isrecorded as $21 per ton and for the succeeding year it was $23 per ton.

As a result of audit you estimated the value of the proceeds on the average sale price for
which the subsidiary resold the product on the open market. This figure was $30.26 per ton.

Great Lakes Carbon Corporation has protested these revised figures, claiming the resale price
ran from $26 to $36 per ton. The corporation claims the tax should be based on the sums
received by it on the first sale of the product. It also claims allowance should be made for selling
cost under section 6579, Nevada Compiled Laws 1929.

It is on the first point that the company relies most strongly. The second point (as to selling
deductions) while controversial on the facts is not necessary to consider here, except that selling
costs incurred in this State would ordinarily be allowed against the gross value of the product
after determining the rule for ascertaining the gross value.

The gross value in our opinion is the sum received by Dicalite Company of New York and it
is the base from which the tax on net proceeds should be computed.

The corporation complains that you are disregarding the fact that the Great Lakes Carbon
Corporation (Dicalite Divison) and the Dicalite Company of New York are two separate
corporate entities (although the latter is a wholly owned subsidiary of the former.)

The case of Hans Rees & Sons, Inc. v. State of North Carolina, 283 U.S. 123 is cited by the
company. We do not find it germane to the problem here. It was cited in 329 U.S. 416 at 423,
and in 330 U.S. 422 at 427, in away to disclose that the point is not similar to that here.

The law is well-settled that when awholly owned subsidiary is used to evade a contract liability,
or duty to avoid State control or supervision the Courts will look through the veil or corporate
structure. See 145 A.L.R. 475; 13 Am. Jur. “Corporations’ sec. 1381, Cities Service Company
v. Kreneke (Kan.) 20 P(2) 460-471; 87 A.L.R. 16; C.M. & St. Paul R. v. Minneapoalis, etc.,
Ass0., 247 U.S. 490 (referring to the device as sheer sophistry); Consolidated Rock Products Co.
v. DuBois, 312 U.S. 510 at 524 (affirming CCA 9th). See also Powell on Parent and Subsidiary
Corporations, Wormser on Corporations.

Even if the corporation and subsidiary were considered to be two separate entities the
company would be in no better case for confessedly it sold the product for less than its value. It
is the function of the Commission to determine the value of the gross yield and in no event can
you be charged with acting capriciously.

Very truly yours,
ALAN BIBLE, Attorney General.



By HOMER MOONEY, Deputy Attorney General.

739. County Commissioners—Salaries of Deputiesin County Offices May Not Be
Increased and M ade Retr oactive.

CARSON CITY, April 16, 1949.

HON. C.J. McCFADDEN, District Attorney, White Pine County, Ely, Nevada.

DEAR JUDGE McFADDEN: Your letter of April 12, 1949, following our telephone
conversation, reached this office April 14, 1949.

You inquire whether the County Commissioners, in fixing the salaries of deputies in the
county offices may legally make an increase in compensation retroactive to January 1, 1949.

The answer isin the negative.

The Legislature of 1947 passed a similar Act (Stats. 1947, page 15). That Act went into
effect upon its passage and approval February 26, 1947.

The present Act of 1949 (A.B. 252) went into effect April 1, 1949, upon its passage and
approval.

Both Acts are similar in authorizing the various officers to name deputies, upon consent of
the Commissioners. Neither Act fixes the rate of salary of deputies so that the matter of salary is
one properly to be passed on by the Commissioners.

It is to be assumed that present deputies are acting on consent of the Commissioners under
the prior law, involving an agreement as to the rate of pay. Such arelation is one of contract and
until the change of rate is actually made the service is to be compensated under the existing rate.
An attempt to make an increase retroactive to January 1, 1949, or at al, would have the effect of
paying a deputy for service already paid for. All engagements must be for the future, not the
past.

Very truly yours,
ALAN BIBLE, Attorney General.
By HOMER MOONEY, Deputy Attorney General.

740. Water Law—Application of and Authority of State Engineer Within Hawthorne
Naval Ammunition Depot.

CARSON CITY, April 19, 1949.

J.D. BURKY, Commander (CEC) USN, Twelfth Naval District, San Francisco 2,

California.

DEAR SIR: Reference is hereby made to your letter of April 4, 1949, wherein you request
the opinion of this office concerning the application of the Nevada Water Law and the authority
of the State Engineer thereunder within the Hawthorne Naval Ammunition Depot in Mineral
County. You refer to chapter 144, Statutes of Nevada 1935, wherein Nevada ceded jurisdiction
over the land within the depot, and then state as follows:

The Navy Department is presently planning the development and use of
available surface water within the boundaries of the Hawthorne Naval



Ammunition Depot, and it is desired at this time to determine whether or not the
jurisdiction ceded by the above-cited Legidative Act extends to provisions of the
State of Nevada Water Law, as amended, and the authority of the State Engineer
over waters within the boundaries of the Naval Ammunition Depot, Hawthorne,
Nevada.

STATEMENT

It will be helpful, we think, to an understanding of t his opinion, to briefly sketch the origin
and establishment of the U.S. Naval Ammunition Depot. The land within the exterior boundaries
of the Depot, as well as all of the land comprising the State of Nevada, was ceded to the United
States by Mexico in the treaty of Guadalupe-Hidalgo in 1848. From that year until 1864 we
understand that the United States held, controlled and governed the land now comprising the
Naval Depot as a proprietor and as United States territory, permitting, of course, the acquiring of
ownership by private individuals of lots and parcels of land therein and no doubt permitting
mining operations, etc. In 1864 Nevada was admitted into the Union as one of the sovereign
States. The United States, at that time, neither by an Act of Congress or by stipulation reserved
governmental jurisdiction over the land in question. All of such land, except such portions
thereof as had passed into probate ownership, remained the property of the United States but
subject to the jurisdiction of Nevada. In brief, such land was public domain held by the United
States as a proprietor and subject, of course, to the acts of Congress pertaining to the sale and
disposal thereof, the Federal Mining Laws and Federal Statutes relating to the protection of the
State at the time of its admission into the Union, the State was thereupon vested with legislative
jurisdiction thereover and the State could and did exercise the same authority and jurisdiction
over the land as was exercised over similar property held by private parties.

Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 525.

We are advised that beginning with the year 1926 and ending with the year 1935, by means of
four Presidential Executive Orders, many sections of the public land now within the area
comprising the Naval Depot were withdrawn from settlement, location, sale and entry and held
for the exclusive use and benefit of the United States Navy. We are further advised that the title
to State-owned land within the area was extinguished by means of an exchange of such land for
United States' land outside of the areain the year 1929.

It aso appears that the Federal Government from time to time purchased or condemned
privately owned property within the boundaries of the Naval Depot. But we are not advised that
the Federal Government sought or obtained the consent of the State to the purchase of such
property.

The exterior boundaries of the proposed Naval Depot were established sometime prior to 1935,
in which year the United States sought and obtained the cession of Nevada' s jurisdiction over the
land comprising the “U.S.N. Ammunition Depot.” The cession of jurisdiction is contained in
chapter 144, Statutes of Nevada 1935. Section 1 thereof reads as follows:

The State of Nevada, except as hereinafter reserved and provided, hereby cedes jurisdiction to the
United States upon and over the land and within the premises of that certain area situated near
Hawthorne, Nevada, in Mineral County, commonly known as the “U.S.N. Ammunition Depot,”
comprising al of that certain area now occupied by the federal government in connection with
said plant, or to be hereafter acquired or annexed thereto, or to be used in connection therewith,
including all the buildings and improvements thereon.



Section 2 reserves the right in the State to tax privately owned property within the area.
Section 3 reserves the rights in the State to serve any of its criminal or civil process within the
areafor any cause comes properly under the jurisdiction of the State laws.

OPINION

The precise question is—did the State cede to the United States its jurisdiction over the
public waters within the Naval Ammunition Depot and thereby render inapplicable the law of the
State pertaining to the appropriation and use of such waters?

The statute ceding the jurisdiction does not, in our opinion, cede exclusive jurisdiction to the
United States, particularly as to the public watersin and upon the land over which jurisdiction
was ceded. The language of the statute is—" The State of Nevada, except as hereinafter reserved
and provided, hereby cedes jurisdiction to the United States upon and over the land and within
the premises of that certain area situated near Hawthorne, Nevada * * *.”

The law is well settled that the statute in question is subject to strict construction. Statutory
grants by the Legisature, where sovereign power is delegated or where it is sought to derogate
from sovereign authority, are to be construed strictly against the grantee.

Black, Interpretation of Law, 2d ed. 499.

Statutes relinquishing jurisdiction are strictly construed.

A controlling reason for such construction is that it is a matter of the very
greatest important to both the national and the state governments affected.

Six Companies v. Devinney, 2 Fed. Supp. 693, citing Larson v. South Dakota,
278 U.S. 429.

That a State may divest itself of jurisdiction over land in favor of the United States may be
conceded. That it may attach reservationsto its cession of jurisdiction iswell settled in the law.
That the statute ceding jurisdiction is to be strictly construed in favor of the State is, we think,
beyond question. It has been the law for many years, particularly in the arid States of the West,
that the water above and beneath the surface of the ground belongs to the public and the right to
the use thereof isto be acquired from the State in which it is found, which State is vested with
plenary control thereof. It has been the statutory law of Nevada for many years that “ The water
of all sources of water supply within the boundaries of the state, whether above or beneath the
surface of the ground belongs to the public.”

Sec. 7890 N.C.L. 1929.

Of this statute it was said in Bergman v. Kearney, 241 Fed. at page 892:

For years the national government has consistently recognized and respected
rights acquired by appropriation to the use of water. It has conformed to the state
statutes regulating the acquisition of unappropriated waters, and when its
proprietary interest in the use of running water has come in conflict with that of
the individual, it has, like the individual, resorted to the courts for settlement and
adjustment.

In 1877 Congress in the Desert Land Act of 1877 (19 Stats. at L. 377, Chap. 107) severed the
water from the land and the effect of such statute was thereafter that the land should be patented
separate and apart from the water and that then all the nonnavigable waters thereon should be
reserved for the use of the public under the laws of the state and territories named in the act, one
of the states named being Nevada. This statute was construed by the Supreme Court of the
United States in California Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, the



Court, inter alia, held:

1. Following the Desert Land Act of 1877, if not before, all non-navigable waters then a part
of the public domain became publici juris, subject to the plenary control of the designated States,
including those since created out of territories named, with the right in each to determine for
itself to what extent the rule of appropriation or the common law rule in respect to riparian rights
should obtain.

2. Theterms of the statute, thus construed, must be read into every patent thereafter issued,
with the same force as though expressly incorporated therein, with the result that the grantee will
take the legal title to the land conveyed, and such title, and only such title, to the flowing waters
thereon as shall be fixed or acknowledged by the customs, laws, and judicial decisions of the
State of their location.

3. That the effect of the statute was to sever all waters upon the public domain, not
theretofore appropriated, from the land itself, and that a patent issued thereafter for lands in a
desert-land State or territory, under any of the land laws of the United States, carried with it, of
its own force, no common law right to the water flowing through or bordering upon the lands
conveyed.

In course of the opinion the Court said, at page 162:

The fair construction of the provision now under review is that Congress intended to establish the
rule that for the future the land should be patented separately; and that all non-navigable waters
thereon should be reserved for the use of the public under the laws of the states and territories
named. The words that the water of all sources of water supply upon the public lands and not
navigable “shall remain and be held free for the appropriation and use of the public”’ are not
susceptible of any other construction. The only exception made is that in favor of existing rights;
and the only rule spoken of isthat of appropriation. It ishard to see how a more definite
intention to sever the land and water could be envinced.

And at page 163:

Nothing we have said is meant to suggest that the act, as we construe it, has the effect of
curtailing the power of the states affected to legislate in respect of waters and water rights as they
deem wise in the public interest. What we hold is that following the act of 1877, if not before, all
non-navigable waters then a part of the public domain became publici juris, subject to the plenary

control of the designated states, including those since created out of the territories named, with
the right in each to determine for itself to what extent the rule of appropriation or the common
law rulein respect of riparian rights should obtain. For since “ Congress cannot enforce either
rule upon any state.” Kansasv. Colorado, 206 U.S. 46, 94, the full power of choice must remain
with the state.

It isinteresting to note what the Court said in amarginal note on page 164:

In this connection it is not without significance that congress, since the
passage of the Desert Land Act, has repeatedly recognized the supremacy of the
state law in respect of the acquisition of water for the reclamation of public lands
of the United States and lands of its Indian wards.

We think it is clear that the Supreme Court of the United Sates has definitely determined that
the nonnavigable waters within a State, even though on public lands of the United States, is the
property of the public, i.e., the public of that State, and that the right to the use of such water
must be acquired in the manner prescribed by the laws of such State, and that unless such State
has expressly parted with its jurisdiction over such water in a statute ceding jurisdiction over land



to the United States, then it has not done so.

The land comprising the Naval Depot was not purchased by the United States with the
consent of the State, thus the rule that exclusive jurisdiction vested in the United States does not
obtain.

Articlel, section 8, clause 17 of the Constitution of the United States provides:

The Congress shall have power—
To exercise exclusive legidlation, in all cases whatsoever, over such district (not
exceeding ten miles square) as may, by cession of particular states, and the
acceptance of Congress become the seat of government of the United States, and
to exercise like authority over all places purchased by the consent of the
legislature of the state in which the same shall be, for the erection of forts,
magazines, arsenals, dock-yards, and other needful buildings.

This constitutional provision received an exhaustive examination and construction by the
Supreme Court of the United States in Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 525, and in
Chicago, Rock Island and Pacific Ry. Co. v. McGlinn, 114 U.S. 542. These cases concerned the
Fort Leavenworth Military Reservation in the State of Kansas. The United States owned the land
within the reservation, having acquired the same by cession from France many years before
Kansas became a State. We think the following quotations from the cases are apropos here.
Quoting from the Lowe case, at pages 538-539:

But with reference to lands owned by the United States, acquired by purchase without the

consent of the State, or by cessions from other governments the case is different. Story, in his
Commentaries on the Constitution, says. “If there has been no cession by the State of the place,
although it has been constantly occupied and used under purchase, or otherwise, by the United
States for afort or arsenal, or other constitutional purpose, the State jurisdiction still remains
complete and perfect”; and in support of this statement he refers to People v. Godfrey, 17 John.
225. In that case the land on which Fort Niagara was erected, in New Y ork, never having been
ceded by the State to the United States, it was adjudged that the courts of the State had
jurisdiction of crimes or offenses against the laws of the State committed within the fort or its
precincts, although it had been garrisoned by the troops of the United States and held by them
since its surrender by Great Britain pursuant to the treaties of 1783 and 1794. In deciding the
case, the court said that the possession of the post by the United States must be considered as a
possession for the State, not in derogation of her rights, observing that it regarded it as a
fundamental principle that the rights of sovereignty were not to be taken away by implication. “If
the United States,” the court added, “had the right of exclusive legislation over the Fortress of

Niagara they would have also exclusive jurisdiction; but we are of opinion that the right of

exclusive legidation within the territoria limits of any State can be acquired by the United States
only in the mode pointed out in the Constitution, by purchase, by consent of the Legislature of
the State in which the same shall be, for the erection of forts, magazines, arsenals, dock-yards,
and other needful buildings. The essence of that provision is that the State shall freely cede the
particular place to the United States for one of the specific and enumerated objects. This
jurisdiction cannot be acquired tortiously or by disseisin of the State; much less can it be
acquired by mere occupancy, with the implied or tacit consent of the State, when such occupancy
isfor the purpose of protection.”
Where, therefore, lands are acquired in any other way by the United States
within the limits of a State than by purchase with her consent, they will hold the



land subject to this qualification: that if upon them forts, arsenals, or other public
buildings are erected for the uses of the general government, such buildings, with
their appurtenances, as instrumentalities for the execution of its powers, will be
free from any such interference and jurisdiction of the State as would destroy or
impair their effective use for the purposes designed. Such is the law with
reference to all instrumentalities created by the general government. Their
exemption from State control is essentia to the independence and sovereign
authority of the United States within the sphere of their delegated powers. But,
when not used as such instrumentalities, the legisative power of the State over the
places acquired will be as full and complete as over any other places within her
limits.

As dready stated, the land constituting the Fort Leavenworth Military
Reservation was not purchased but was owned by the United States by cession
from France many years before Kansas became a State; and whatever political
sovereignty and dominion the United States had over the places comes from the
cession of the State since her admission into the Union. It is a genera rule of
public law, recognized and acted upon by the United States, that whenever
political jurisdiction and legislative power over any territory are transferred from
one nation or sovereign to another, the municipal laws of the country, that is, laws
which are intended for the protection of private rights, continue in force until
abrogated or changed by the new government or sovereign. By the cession public
property passes from one government to the other, but private property remains as
before, and with it those municipal laws which are designed to secure its peaceful
use and enjoyment. As a matter of course, all laws, ordinances, and regulationsin
conflict with the political character, institutions, and constitution of the new
government are at once displaced. Thus, upon a cession of political jurisdiction
and legidative power—and the latter is involved in the former—to the United
States, the laws of the country in support of an established religion, or abridging
the freedom of the press, or authorizing cruel and unusual punishments, and the
like, would at once case to be of obligatory force without any declaration to that
effect; and the laws of the country on other subjects would necessarily be
superseded by existing laws of the new government upon the same matters. But
with respect to other laws affecting the possession, use and transfer of property,
and designed to secure good order and peace in the community, and promote its
health and prosperity, which are strictly of a municipal character, the rule is
genera, that a change of government leaves them in force until, by direct action of
the new government, they are altered or repealed. American Insurance Co. v.
Canter, 1 Pet. 542; Halleck, International Law, ch. 34, sec. 14.

The counsdl for the railroad company does not controvert this general rule in
cases of cession of politica jurisdiction by one nation to another, but contends
that it has no application to a mere cession of jurisdiction over a small piece of
territory having no organized government or municipality within its limits; and
argues upon the assumption that there was no organized government within the
limits of Fort Leavenworth. In this assumption he is mistaken. The government
of the State of Kansas extended over the Reservation, and its legislation was



operative therein, except so far as the use of the land as an instrumentality of the
genera government may have excepted it from such legidation. In other respects,
the law of the State prevailed.

And to the same effect see:

Crook Horner & Co., v. Old Point Comfort Hotel Co., 54 Fed. 604.
Gill v. State, 210 S.W. 637,
Steelev. Halligan, 229 Fed. 1011.

We think the instant matter stands thus:

1. That the United States did not in the first instance, i.e., 1848, acquire the land in question
for any purposes other than that as territory of the United States and held it as a proprietor
thereafter, save as to property therein acquired by private interest, and as to certain lands that the
State acquired title thereto but surrendered its title thereafter to the United States in exchange for
other lands.

2. That as to certain privately owned property within the area composing the Naval Depot,
the United States acquired title thereto by purchase or condemnation, but without the consent of
the Legislature of Nevada.

3. That the Congress of the United States in the Desert Land Act of 1877, as construed by
the Supreme Court of the United States in California Oregon Power Co. v. Beaver Portland
Cement Co., supra, had and has placed the ownership of nonnavigable waters on the public
domain in the public and that the right to acquire the use thereof was and is determine to be
within the plenary power and jurisdiction of the State to grant according to its laws, and that such
law was in effect long prior to the creation and establishment of the Naval Depot and that it is
still in full force and effect.

4. That no law of the State of Nevada sanctions or authorizes the Legislature to sell or
otherwise dispose of the corpus of water above or beneath the surface of the ground to any entity.
The Water Law of this State, enacted in 1913, which is an amendment of an earlier Act,
authorizes only and provides for the acquiring only of the right to use such water beneficialy.
Sections 7890-7978, N.C.L. 1929, as amended. That such law was and is a municipa law
relative to valuable property rights and continued in effect upon and after the cession of
jurisdiction over the land in question by chapter 144, Statutes of Nevada 1935.

5. That the Congress of the United States, even if it possessed the power to so do, has not
legislated upon the question of the ownership of the public-owned waters so as to deprive the
States of the plenary power to provide the method for the appropriation of waters on the public
domain owned by the United States.

Entertaining the views hereinabove set forth, it is the considered opinion of this office that
the cession of jurisdiction over the land comprising the U.S. Naval Ammunition Depot at
Hawthorne, Nevada, as contained in chapter 144, Statutes of Nevada 1935, did not cede the
jurisdiction of the State and/or its Water Law over and concerning the waters upon and in the
lands comprising the Naval Depot.

Very truly yours,
ALAN BIBLE, Attorney General.
By W.T. MATHEWS, Special Assistant Attorney General.
cC: Hon. Alfred Merritt Smith, State Engineer, Carson City, Nevada.



741. Public Schools Kindergartens—Tax Levy and Establishment.
CARSON CITY, April 25, 1949.

HON. L.E. BLAISDELL, District Attorney, Hawthorne, Nevada.

DEAR MR. BLAISDELL: Thiswill acknowledge receipt of your letter dated April 15, 1949,
received in this office April 16, 1949. You request an opinion if under section 89, chapter 63,
Statutes of Nevada 1947, it is mandatory for the County Commissioners to levy the 25 cent
kindergarten tax, upon proper application by the Board of School Trustees. You state the
Mineral County budget has been prepared, and in its present form, is within 2 cents of the
constitutional limit.

We are of the opinion that a kindergarten department may only be established if the levy of
the special tax will not deprive the other school departmentsin the district of sufficient money, or
will not violate the constitutional tax limit.

Section 89 of chapter 63, the 1947 School Code, quoting that part deemed pertinent, provides:
“The board of school trustees of every school district in this state may establish, equip and
maintain a kindergarten or kindergartens in such school district upon petition of the parents or
guardians of twenty-five (25) or more resident children who will be eligible to attend such
kindergarten under the provisions of this section; and no child shall be eligible to attend such
kindergarten who has not reached the age of five years on or before October 1 of that school year,
or who has reached the age of six years before that date. The board of school trustees of every
such school district in which akindergarten is established under the provisions of this school
code shall, at least fifteen (15) days before the first day of the month in which the boards of
county commissioners in this state are required by law to levy the taxes required for county
purposes, submit to the board of county commissioners of the particular county in which said
school district is situated, an estimate of the money necessary for the establishment, equipment
and maintenance of such akindergarten or kindergartensin the district; and, if sufficient money
for the same is not available in the school funds of such school district, then said board of county
commissioners shall have power to direct that a special tax not to exceed twenty-five (25¢) cents
on the one hundred ($100) dollars of assessed valuation of the taxable property within such
school district shall be levi