OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1960

OPINION NO. 60-168 COUNTY COMMISSIONER; VACANCY IN
OFFICE—Appointment by Governor to fill vacancy on board
does not “extend beyond 12 p.m. of the day preceding the 1st
Monday of January next following the next general (biennial)
election.”

Carson City, July 12, 1960

Honorable Fred Nelson, District Attorney, County of Esmeralda,
Goldfield, Nevada

STATEMENT OF FACTS
Dear Mr. Nelson:

In the genera election conducted in Nevada on November 4, 1958,
there was elected in the County of Esmeralda, under the provisions of
Section 244.025, subsection 3, NRS, a long term County Commissioner.
The term of office is four years and the term would normally expire the
first Monday of January 1963. Death intervened and on January 20, 1960,
under the provisions of 244.040 NRS, the Governor appointed Jewell
Parsons, to the office of County Commissioner, County of Esmeralda, “for
the balance of the unexpired term ending the first Monday of January
1961.” At the date hereof Mrs. Parsons still holds said office.

QUESTION
Does the term of office of Mrs. Parsons, by virtue of the appointment of
Governor Sawyer of January 20, 1960, terminate at 12 p.m. of the day
preceding the first Monday of January 19617
CONCLUSION
Y es, said office terminates on that date and at that hour.
ANALYSIS
Section 26 of Article IV of the Constitution provides:
Sec. 26. The legidature shal provide by law for the
election of a board of county commissioners in each county,
and such county commissioners shall, jointly and
individually, perform such duties as may be prescribed by
law.

Section 244.025, subsection 3 of NRS, provides:



3. At the genera election in 1870, and at every general
election held every 2 years thereafter, there shal be elected
in each county one commissioner to serve upon the board of
county commissioners for the term of 4 years; and a term of
4 years shall be known, both in this chapter and for the
purpose of the election of county commissioners, as the long
term; and the other commissioner or commissioners, as the
case may be, necessary to fill the board, shall, at the election,
be elected to serve upon the board for the term of 2 years.

Section 244.030 NRS provides:

244,030 County commissioners shall enter upon their
duties on the 1st Monday of January succeeding their
election, and shall hold their offices for 2 or 4 years, as the
case may be, as provided in this chapter; and the term of
office of 2 years or 4 years, as the case may be, shall expire
at 12 p.m. of the day preceding the first Monday of January
following a general election.

Section 244.040 NRS provides:

244.040 1. Any vacancy occurring in any board of
county commissioners shall be filled by appointment of the
governor.

2. The term of office of a person appointed to the office
of county commissioner shall not, by virtue of the
appointment, extend beyond 12 p.m. of the day preceding the
1st Monday of January next following the next general
election.

We take it to be axiomatic that in no case may the appointive authority
appoint an officer to an elective office, by reason of vacancy therein, for a
term to extend beyond the term for which the predecessor had been
elected. We are here concerned with whether or not the Governor had the
authority to appoint to the first Monday of January 1963, or whether the
appointment in the language aforesaid was correct.

Apart from other provisions affecting only the larger counties, boards
of county commissioners are composed of three members (subsection 2 of
244.025 NRS), and except for death or resignation, there are elected in
each county at each biennial general election two commissioners, one for
the short and one for the long term, for two and four years respectively.

If a vacancy occurred on a board by the death of a short term count
commissioner, an appointment by the Governor, as authorized by NRS |
R44.040| subsection 1, would, under the provisions of 030,
terminaie at 12 p.m. of the day preceding the first Monday of January
following the next general election. The office could not be held beyond

that time and date since it is only atwo-year term.
It follows that subsection 2, has application only to
vacancies in office of county commissioners elected to the long term, and
then only if death or resignation occurs during the first two years of the
term. If the vacancy occurred during the last two years of the term, the
appointment would run its course to the same date that the term of the
elected officer would have expired.




Subsection 2 of NRS 244.040, would be rendered meaningless if we

construed the statute 1o authorize the Governor to make the appointment
for the term to expire on the same date as that of the elected long term
county commissioner, had he survived. The appointment cannot “extend
beyond 12 p.m. of the day preceding the 1st Monday of January next
following the next general election.” The Governor was powerless to make
an appointment for term to extend beyond said date. It follows that the
appointment was in accordance with the law and that the office is open for
election for the unexpired term of along term county commissioner.

We are mindful of the fact that “general election” has been variously
defined by our Supreme Court, and has been held to be the election at
which the officer would ordinarily be elected. Bridges v. Jepsen (County
Clerk), 48 Nev. 64} 227 P.588, and Grand and McNamee v. Payne (State
Senator), [60 Nev. 250] 107 P.2d 307. However, for the reasons stated,
such could not have been the legidative intent in enactment of the
provisions of subsection 2. See also Brown v. Georgetta
(United States Senator), [/0 Nev. 500, 275 P.2d 376, and Attorney General
Opinion No. 166 of June 2T, 1960. These decisions are under differing
constitutional provisions and statutes and are clearly distinguishable.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney General

OPINION NO. 60-169 INSURANCE DEPARTMENT; STATE
BOARD OF HEAL TH—W.ith reference to the administration of
trust funds, mausoleums and endowment care cemeteries are under
the exclusive supervisory jurisdiction of the State Board of Health
and the Department of Insurance, respectively.

Carson City, July 18, 1960

Honorable Paul A. Hammel, Insurance Commissioner, Carson City,
Nevada

STATEMENT OF FACTS
Dear Mr. Hammel:
Memory Gardens of Las Vegas, Inc., is a Nevada corporation, with its

principal office located at 223 Fremont Street, Las Vegas, Nevada. It
operates an endowment care cemetery approximately four miles from the

City of Las Vegas, as regulated by the provisions of
452.180. The corporation also operates a mausoleum on the same grounds

under the regulations contained in[NRS 452.210r452.270.
Under the provisions of NRS 452.180, the Commissioner of Insurance
is vested with the power and duty of examination of the fiscal affairs of the
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corporation, insofar as its operation pertains to an endowment care
cemetery. Under such authority, the said Commissioner obtained an
examination and report of the corporation’s affairs to December 31, 1959,
prepared by an accountant. We have been furnished with a copy of this
report, filed with the Commissioner in June, 1960, to assist with this study.

In an official opinion of this office (Attorney General Opinion No. 408,
dated September 24, 1958), rendered prior to the construction of the
mausoleum here involved, it was indicated that upon licensing of the
mausoleum the corporation would have to set apart atrust fund equal to 15
percent of the cost of the structure, to be invested in accordance with
applicable statutory requirements, from which the earnings only might be
used for maintenance of the mausoleum. As stated, the said trust fund
consists of 15 percent of the cost of the mausoleum, and in no way is
determined by the number of interments therein. In this connection, the
corporation (as indicated in the accountant’s report) did set apart a deposit
of $11,743 in trust. Under supervisory authority of the
mausoleum and said trust fund, So established, is vested in the State Board
of Health.

Parenthetically, we note, analysis of the accountant’s computations
would appear to show that the sum which should have been set apart for
the mausoleum trust fund as of December 31, 1959 should have been
substantially more than said sum of $11,743. We have also been informed
that the trust fund required to be set apart under the provisions
152.120| (endowment care cemetery) did not include any proceeds or
Income from services contracted or sold for vaults, crypts or catacombs
within the mortuary building, but only the sum computed on the basis of
graves, niches and crypts sold outside of the mausoleum building.

QUESTIONS
1 In settln u the trust fund required by the provisions of N
152.120] and may the sum fixed by the accountant as o

December 31, T959"Fe reduced bi the sum ($11,743) deposited in trust

under the provisions of

2. Does the State Depariment of Health have any jurisdiction
respecting the deposit and administration of the trust funds to be set apart
and maintained under the provisions of

3. Does the Department of Insurance have any junsdlctlon respecting
the deposit and administration of the trust funds that have heretofore been

set gpart under the provisions of

4. Are both said funds to be augmented rom time to time by further
additions thereto?

5. In computing the sums that are to be added from time to time to the
trust fund to be maintained under the provisions of , should
the trustees or accountant for the Commission compute for niches or
crypts within the mausoleum building?

CONCLUSION

Question No. 1: No.

Question No. 2: No.

Question No. 3: No.

Question No. 4: Trust funds set apart to provide earnings which shall
be used for the maintenance of the mausoleum are not required to be
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increased from time to time by reason of the sale of vaults, crypts or
catacombs therein. However, the sum set apart in a cemetery endowment
care fund under the provisions of INRg 452120 is required to be
augmented from time to time as graves, Niches and crypts are sold.

Question No. 5: No. Under the mausoleum statutes
452.270), it is contemplated that bodies be stored above ground, and,
therefore, jurisdiction is vested in the State Board of Health to supervise
and regulate mausoleums in such manner that the stored bodies shall not
become a health hazard. The sum required to be set apart in trust is set in
such amount as is deemed to be sufficient to maintain the mausoleum
building. Additional bodies placed in a mausoleum would not require any
addition to the trust fund.

ANALYSIS

NRS A2 provides

452.120 “Endowment care cemetery” defined: Deposits
required. An “endowment care cemetery” is one which shall
hereafter have deposited in its endowment care fund, at the
time of or not later than completion of the initial sale, not
less than the following amounts for plots sold or disposed of:

1. $1 asquarefoot for each grave.

2. A sum equa to 15 percent of the sale price of each

niche.
3. A sum equa to 15 percent of the sale price of each
crypt.
RS 252250 provides:
452.250 Maintenance fund: Deposit; use of income
limited.

1. There shall be deposited with the board of trustees or
board of directors of any cemetery corporation or association
where the mausoleum, vault or crypt is to be erected a
maintenance fund in such sum as shall be determined and
fixed by the state board of health.

In reliance upon [NRS 452.250 the State Board of Hedth has
promulgated the following resolution:

Maintenance Fund. The sum of money that must be
deposited with the board of trustees or the board of directors
of the cemetery association authorized to receive the same in
the building of a mausoleum must be not less than 15 percent
of the cost of such structure.

In Attorney General Opinion No. 408 of September 24, 1958, we
concluded that:

1. The Mausoleum Act of 1931 was not repealed by the
Endowment Care Cemetery Act of 1953.

2. That health dangers and the cost of upkeep is greater in
the case of acrypt than agrave.
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3. That the lega burdens placed upon a company
maintaining a mausoleum are not variable depending upon
whether or not it is maintained in connection with a
cemetery.

4. That the cost of upkeep of a cemetery is more or less
proportional to the number of bodiesinterred therein.

5. That it is more costly to maintain a crypt within a
cemetery than to maintain a grave.

6. That the cost of mantaining a mausoleum
(maintenance of the building) is determined largely by the
size of the structure and not by the number of bodies interred
therein.

7. That the sums to be collected for the trust fund for the
maintenance of a mausoleum are determined by the
provisions of and not by 452.120, and that
contributions under both statutes are not required in any case.

8. That the two funds should be kept separate and apart,
for they are under the regulatory supervision of different
administrative bodies of government.

It must be remembered that the governing provisions for administration

of an endowment care cemetery are contained in Secti on to
E;g;glg and that the provisions respecting the adminisiraiion of
mausoleums are contained in Sections iNRS 45%.21(5 to A52.270} that in
the former case the supervisory administrative authority isTodged with the
Insurance Commissioner and, in the latter case, with the State Board of
Hedlth. It is clear that the fact that one corporation owns and administers
both an endowment care cemetery and a mausoleum upon the same
grounds does not change this supervisory authority nor the duty to account
to the proper supervisory authority within its delegated powers. Since the
computation of the sum of $11,743 was under the provisions of
computed as a percentage of the cost of the mausoleum, sucl

sum 1S under the exclusive administrative supervision of the State Board of
Hedlth. Earnings only from this irreducible sum may be expended by the
corporation for maintenance of the mausoleum. Accountings thereon are to
be made to the State Board of Health.

On the other hand, to obtain or retain a license as an “endowment care
cemetery” there must be compliance with the provisions of
and as to the creation and maintenance of a trust fund, from
which the earnings only may be used for the “general care, maintenance
and embellishment of its cemetery.” This fund, under the provisions of
will be a constantly increasing fund, under the supervision
of the Commissioner of Insurance.

The computation of the amount of this latter fund did not reflect the
number of crypts, catacombs or vaults contracted in the mausoleum, and,
indeed, such need not be considered or included. Such computed sum,
therefore, need not be reduced since the method used in determining the
sum appears to have been upon the proper legal basis.

In conclusion, there are no conflicts of jurisdiction. The Board of
Hedth has exclusive supervisory jurisdiction over one fund and the
Insurance Department has exclusive supervisory jurisdiction over the other
fund. The fact that both operations are conducted by one corporation is
without significance. The rents, issues and profits only from the funds may
be used, each for its respective purpose. One fund does not change in
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principal amount while the other fund is subject to augmentation. Reports
should be rendered on both funds, as required, but not less frequently than
annually.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-170 NEVADA GAMING COMMISSION—A
member of said Commission who furnishes an armored car servic

to state gaming licensees is not in violation of ,

subsection 3, and thereby disqualified from stting on the
Commission.

Carson City, July 26, 1960
Honorable Grant Sawyer, Governor of Nevada, Carson City, Nevada
STATEMENT OF FACTS
Dear Governor Sawyer:

A member of the Nevada Gaming Commission owns the only armored
car service in Las Vegas, Nevada. A portion of the business of this service
consists of picking up and transporting money for various gaming
establishments licensed by the State and located in Clark County.

QUESTION
Is this member in violation of the law which provides that no person

who is actively engaged or has a direct pecuniary interest in gaming
activities shall be amember of the Commission?

CONCLUSION

The member of the Commission is neither actively engaged in gaming
activities nor does he hold a direct pecuniary interest in gaming activities.

ANALYSIS
subsection 3, relating to qualifications of members of the
Nevada Gaming Commission provides as follows:

It is the intention of the legislature that the commission
shall be composed of the most qualified persons available,
preferably persons familiar with gaming operations; but no
person actively engaged or having a direct pecuniary interest
in gaming activities shall be a member of the commission.



To answer the question presented we must define what conduct on the
part of a Commission member amounts to being actively engaged in
gaming activities and what constitutes a direct pecuniary interest in
gaming activities.

The word “actively” is the opposite of passively or inactively (Golden
Sate Theatre Corp. v. Johnson (Cal.), 133 P.2d 295). In our opinion a
person is not actively engaged in gaming activities unless he actually
participates in the management or conduct of the gaming operation.

The owner of an armored car service could perform his services without
any knowledge, information or participation in any manner in the actual
conduct of the gaming operation in those establishments for whom the
service is furnished. We think it apparent from the facts stated that the
member in question is not actively engaged in gaming activities.

The answer as to what constitutes a direct pecuniary interest in gaming
activitiesis less clear. In our opinion a direct pecuniary interest in gaming
activities means an immediate or proximate financia participation in the
actual conduct of the gaming operation. It is in no sense remote or
contingent upon other factors.

Our Legidature has made a definite distinction between Board
members and Commission members insofar as their respective outside
activities are concerned. It will, therefore, be necessary to compare and
analyze the distinctions respecting the qualifications that the Legislature
has imposed on Board and Commission members respectively in order to

determine the legidlative intent relative to each.
Under subsection 3, relative to qualifications of Gaming
Control Board members, it is provided as follows:

No member shall be pecuniarily interested in any business
or organization holding a gaming license under this chapter
or doing business with any person or organization licensed
under this chapter.

It is apparent that the Legislature, by inserting the word “direct” before
the term “pecuniary interest” in relation to the qualifications of members
of the Gaming Commission (NRS 463.023| (3)) and omitting the word
“direct” or a word of similar import before the language “pecuniaril
interested” in relation to the qualifications of Board members (NRS |
m (3)), intended to place a greater restriction on Board members
than Commission members. Furthermore, under subsection 3 of
@ members of the Board are expressly prohibited from doing
business with a state gaming licensee or licensees, or from being interested
in any such business. [NRS 463.023] subsection 3, does not bar a
Commission member from doing business with a state gaming licensee or
licensees, or from being interested in any such business. However, the
Legidature saw fit to make this language applicable only to Board
members and not Commission members. If the Legislature had intended
that members of the Commission should be prohibited from doing
business with a state gaming licensee or licensees, or from being interested
in any such business, it could have so provided by simply employing the
language of subsection 3, and making it applicable to
Commission members. Thisit did not do.

One reason that occurs to us for these distinctions lies in the fact that
Board members are employed on a full-time basis for which they are




adequately compensated. Members of the Commission meet, generally,
once a month for which they are paid $25.

Obviously, Commission members must earn a livelihood from a source
other than state compensation.

The most likely persons to serve on the Commission are those who are
self-employed for the reason that an employer would not, generally, be
receptive to the idea of his employee being absent from hisjob in order to
devote many hours and sometimes days each month to the Nevada Gaming
Commission.

For a self-employed person to earn a living in Nevada, it is not
uncommon for that person to have business transactions with gaming
establishments. To place the same restriction on members of the
Commissions as have been placed by the Legislature on Board members
would result in narrowing considerably the field of competent persons to
serve on the Commission.

From the facts stated and reasons given, we must conclude that the
member of the Commission who is engaged in the armored car service is
not actively engaged in gaming activities, nor does he hold a direct
pecuniary interest in gaming activities.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Michael J. Wendell
Specia  Deputy  Attorney
General

OPINION NO. 60-171 INITIATIVE; ARTICLE 19, SECTION 3,
NEVADA CONSTITUTION. NRS 302.060}Secretary of State
is not required to place a proposed 1nitiative measure on ballot if it
would be invalid if adopted and made law. Initiative; Article 19,
Section 3, Nevada Congtitution. Construed—Legislature, when
acting in good faith, may repeal an act which a proposed initiative
measure seeks to amend and enact legislation dealing with same
subject matter as proposed initiative measure. Initiative; Statutes—
Where proposed amendment to statute which had been repealed
would not be independent and complete in itself and stand like an
independent enactment it would be void if enacted, and need not
abe placed on ballot.

Carson City, July 27, 1960
Honorable John Koontz, Secretary of State, Carson City, Nevada
STATEMENT OF FACTS

Dear Mr. Koontz:



An initiative petition seeking to amend by reducing the
rate of interest on small loans from 3 percent per month to 1 1/2 percent
per month was filed with the Secretary of State on November 25, 1958.

The petition was submitted to the 1959 L egislature which failed to take
any action on the petition. The Legislature did, however, repeal Chapter
674 NRS in its entirety (Chapter 420, Statutes of Nevada 1959) and enact
the “Nevada Installment Loan and Finance Act” (Chapter 208, Statutes of
Nevada 1959, Chapter 675 NRS) which governs the same subject matter
as Chapter 674.

Article 19, Section 3 of the Nevada Congtitution, and
provide that if no action is taken by the Legislature within 40 days after
submission of an initiative measure the Secretary of State must place it on
the ballot at the next general election.

QUESTION

Should the initiative measure seeking to amend H be placed
on the ballot where Chapter 674 has been repealed in 1ts entirety

CONCLUSION
The proposed initiative measure may be omitted from the ballot.
ANALYSIS

It is the rule in Nevada that mandamus will not issue to compel public
officers to place a proposed initiative measure before the electorate, if, for
some reason, it would be invalid if adopted and made law. This rule was
announced in the case of Sate v. Reno City Council, 136 P.
110, where the petitioner sought to compel the City Council of Reno to
submit to the electors a proposed ordinance directing the issuance of a
liquor and restaurant license. The Court held that such an ordinance would
be void because it constituted special legislation and stated:

The proposition that a writ of mandate will not issue to
compel respondents to submit to the electors of the city a
proposed ordinance that would be void even if approved by a
majority of the electors, is too clear for discussion or the
citation of authorities.

See also Caine v. Robhins, [61 Nev. 416] 131 P.2d 516, where it was

held the submission of a proposed nitiative measure to the electors may be
enjoined if the measure would be unconstitutional .

The ultimate inquiry must therefore be, would the proposed initiative
measure, if adopted, be avalid act?

The answer to this question turns upon two preliminary questions: Did
the Legidature have power to repeal Chapter 674 NRS and enact the
“Installment Loan and Finance Act” while an initiative measure seeking to
amend a portion of Chapter 674 was before it, and if it had such power,
what is the effect of the repeal ?

In Tesoriere v. District Court, *:!E@E 258 P. 291, one of the
arguments raised by the petitioner was that an amendment enacted by the
Legislature shortening the residence requirement in divorce actions was
invalid because it sought to repeal a portion of a statute originally enacted

10



as an initiative measure. Such a statute, it was argued, could not be
repealed except by a vote of the people. The Court held that the
Legislature could repeal a portion of an enacted initiative measure without
the approval of the people and in so holding stated:

* * * py the adoption of the initiative it was not the intention
of the people to curtail the power of the legislature over
initiative measures except in such manner and to such extent
asisexpressly stated in section 3.

Justice Ducker wrote a concurring opinion wherein he stated in part:

* * * it was within the power of the legislature to amend it at
any time; for except where the right to legislate is withheld
from the legislature by article 19, it has full authority therein
by reason of section 1, art. 4, of the constitution, which
provides: “The legidlative authority of this state shall be
vested in a senate and assembly, which shall be designated
‘The legidature of the State of Nevada.” * * *.”

In Morton v. Howard, , 248 P.44, the County Clerk of
Churchill County refused to TiTe petitioner’ s declaration of candidacy for
the office of County Assessor on the grounds that an act of the Legislature
consolidated the office of County Assessor with the office of County
Sheriff. Petitioner alleged that since a petition demanding a referendum on
the statute the Clerk relied upon had been filed, the operation of the statute
was suspended and the Clerk’s refusal to file his candidacy was improper.
The Court held that the mere filing of a referendum petition does not
suspend the operation of the statute. The Court said:

The people make their own Constitution, and, when they
have not seen fit to provide that the filing of a referendum
petition shall suspend the operation of a law, we are not
authorized to read such provision into the Constitution.

The following general statement appears at 28 Am.Jur. 469:

Under a general constitutional provision vesting the
legislative power of the state in a legislature but reserving to
the people the right of initiative and referendum, there is no
superiority of power between the two. The legislature on the
one hand and the electorate on the other are co-ordinate
legislative bodies.

Seealso 33 A.L.R.2d 1120.

While the facts of the Tesoriere and Morton cases differ from those
here presented, the quoted language clearly implies that the power of the
Legislature to act is not curtailed by the initiative and referendum
provisions of the Constitution except as expressly stated therein. There is
nothing in Article 19 which prohibits the Legislature, when acting in good
faith, from repealing an act which an initiative measure seeks to amend or
from enacting legislation dealing with the same subject matter as a
proposed initiative measure.
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It is a well-known rule that the legislature has plenary
power to legislate upon every subject, unless there is a denial
of that right by the constitution.

Moore v. Humboldt County, 232 P. 1078.

It appearing, therefore, that the Legislature was not prohibited from
repealing Chapter 674 NRS, it is necessary to decide whether or not the
proposed initiative measure which seeks to amend that chapter is valid.

The authorities are divided on the question of whether a statute which
has been repealed in its entirety can be amended. Those jurisdictions
which hold such amendments valid do so when “the provisions of the new
statute are independent and complete in themselves and stand like
independent enactments.” 82 C.J.S. 414. The measure here involved
obviously cannot satisfy this test. It would govern “Every licensee under
this chapter,” but there is no longer a Chapter 674.

The measure, if adopted, would be void, such being the case, the
Secretary of State is not required to place it on the ballot at the next
ensuing general election.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-172 LASVEGAS, CITY OF; CITY ATTORNEY;
LICENSING AND REGULATION OF FOSTER HOMES
UNDER COUNTY OR CITY ORDINANCES—Applicable
statutes reviewed and found to exempt foster homes approved and
licensed by State Welfare Department from application of any
regulatory ordinance enacted by a county or city. A county or city
may, however, by requirement of an occupational or business
license, impose a tax for revenue purposes only upon foster homes
operating within their jurisdictions, in reasonable amount and
consistent with that imposed upon other or similar activities.

Carson City, August 3, 1960

Honorable Sidney R. Whitmore, City Attorney, City Hall, Las Vegas,
Nevada

STATEMENT OF FACTS
Dear Mr. Whitmore:
It has been indicated that the City of Las Vegas, Nevada, is presently

engaged in a revision of its ordinances relative to the licensing and
regulation of child-care facilities.
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Under Chapter 424, Nevada Revised Statutes, the State Welfare
Department exercises certain powers relative to establishment of standards
for, and the licensing and inspection of, “foster homes.”

Other cities and counties may have, or contemplate enactment of,
ordinances providing for licensing and regulation of group-care facilities,
inclusive of “foster homes.”

There is involved, therefore, a situation or activity, subject to possible
licensing requirement by State, county, and city, in compliance with
probably varying standards or regulations of said three governmental
authorities.

The problem is general in nature, and has already been brought to the
attention of this office on the basis of conflicting standards, regulations
and inspections, when more than one governmental unit exercises
jurisdiction.

QUESTION

Is a “foster home,” approved and licensed by the State Welfare
Department under the provisions of Chapter 424, Nevada Revised
Statutes, exempt from licensing and regulatory ordinances enacted by a
county or city?

CONCLUSION

Asherein qualified: Yes.

ANALYSIS

NRS 424.020] entitted “Minimum standards; regulation of foster
homes,” provides as follows:

1. The state welfare department, in cooperation with the
state board of health, shall:

(@) Establish reasonable minimum standards for foster
homes.

(b) Prescribe rules for the regulation of foster homes.

2. All licensed foster homes must conform to the
standards established and the rules prescribed in subsection
1

NRS 424.030] entitled “Licensing of foster homes,” provides as
follows:

1. No person shall conduct a foster home as defined in
NRS 4;4;51(] without receiving an annual license to do so
from the State welfare department.

2. No license shall be issued to a foster home until an
investigation of the home and its standards of care has been
made by the state welfare department.

3. Any foster home that conforms to the established
standards of care and prescribed rules shall receive a license
from the state welfare department, which shall bein force for
1 year from the date of issuance. On reconsideration of the
standards maintained, the license may be renewed annually.
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4. Thelicense shall show:

() The name of the persons licensed to conduct the foster
home.

(b) The exact location of the foster home.

(c) The number of children that may be received and cared
for at onetime.

5. No foster home can receive for care more children than
are specified in the license.

NRS 424.040] entitled “Inspection of foster homes,” provides as
follows:

The division of child welfare services of the state welfare
department, or its authorized agent, shall visit every licensed
foster home as often as is necessary to assure that proper care
isgiven to the children.

entitled “Investigation of unlicensed foster homes,”
provides as folTows:

Whenever the state welfare department shall be advised or
shall have reason to believe that any person is conducting or
maintaining a foster home for children without a license, as
required by this chapter, the state welfare department shall
have an investigation made. If the person is conducting a
foster home, the state welfare department shall either issue a
license or take action to prevent continued operation of the
foster home.

NRS 424.060] vests authority and power in the State Welfare
Department for the removal of children from undesirable foster homes.

'NR§ 424 2@1 defining “foster home,” makes all of the foregoing
provisions applicable to:

Any family home in which one or more children under 16
years of age not related by blood, adoption or marriage to the
person or persons maintaining the home are received, cared
for, and maintained for compensation or otherwise shall be
deemed to be afoster home for children.

Preliminarily, it is to be noted that a municipality has no inherent power
to require a license or to impose a license fee or tax relative to any
business, activity or matter, unless that power is delegated by the State
expressly or by necessary implication, and that such power will not be
inferred from terms of uncertain import. However, generally speaking,
licensing power is delegated to municipalities by the State, though the
extent of the power and the businesses, activities and matters, to which the
power relates will vary considerably. (McQuillin, Municipa Corporations,
3d Ed., Vol. 9, Sec. 26.22, p. 38.) In this connection, it is undoubtedly true
that the existence of concurrent and overlapping jurisdiction in this field,
based upon the fact that the involved license is both an exercise of the tax
or revenue power and the exercise of governmental regulatory police
power, creates and results in some very serious difficulties and problems.
(McQuillin, supra, p. 56 et seq.)
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Any consideration of the matter here involved suggests four possible
aternative conclusions, namely:

1. That municipa (or county) governments have exclusive jurisdiction
in the licensing and regulation of foster homes.

2. That the state and municipa (or county) governments have
concurrent jurisdiction in the licensing and regulation of foster homes.

3. That the state has exclusive jurisdiction in the licensing and
regulation of foster homes.

4. That to the extent that the State actually exercises it, the State must
be deemed to have preempted jurisdiction and power, and additional or
further municipal (or county) jurisdiction and regulation is prohibited.

The provisions from applicable statutes above quoted clearly deny any
exclusive jurisdiction in municipalities (or counties) in the licensing and
regulation of foster homes. (Alternative No. 1, above.)

It must also be assumed that if municipal (or county) licensing and
regulatory legislation is in conflict with state law, it would be void unless
by force of state law itself it prevails within the municipality (or county).
(McQuillin, supra, Sec. 26.23, p. 44.) However, where there is no actual
conflict, state licensing does not necessarily aways preclude municipal
(county) licensing of certain businesses, activities or matters; in other
words, state and municipal licensing may be concurrent as to some
subjects. In some instances, it has even been held that the power of a
municipality to license is definitely limited to those things for which the
State exacts alicense. (McQuillin, supra, pp. 44-45, et seq.)

However, there are situations or matters where the effect of state
licensing isto preclude municipal (or county) licensing therein. That is, the
power to license and impose license fees or taxes, and/or to regulate
certain businesses or activities, may only be exercised by the State;
municipal (or county) licenses are unauthorized when state law covers
these subjects. (McQuillin, supra, Sec. 26.23 et seq., p. 44 et seq.)

Apart from any limitation imposed by reason of the exercise of state
jurisdiction in the field, municipalities (or counties) have the delegated
legislative authority to license foster homes, either on the basis of ther
exercise of the taxing power, or governmenta regulatory police power.
Certainly, if the State had no need for any foster homes, it would not
necessarily follow that a municipality (or county) also had no need for
them. In other words, to the extent that a local need for foster homes
existed, a municipality (or county) would properly have a legitimate
concern with their supervision and regulation in exercise of their
regulatory police powers for the genera welfare, or as a taxable activity to
raise revenue. We must therefore conclude that the State does not have
exclusive jurisdiction in the field, but that, generally, concurrent
jurisdiction in the licensing and regulation of foster homes by both the
State and municipalities or counties exists.

Existence and exercise of concurrent jurisdiction by both the State and
municipalities (or counties) would present no legal (or administrative)
problem, if both said governmental authorities established and maintained
similar standards and requirements. Such is not the case, however.
Municipalities may consider their established standards both necessary and
better than those of the State, or vice versa. The question then is which
standards or regulations shall apply and be controlling?

In addition to differences in standards or requirements for digibility or
gualification for foster home licenses, there is also duplication in
investigations and inspections. The necessity for such duplicate
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investigations and inspections is lost upon those subjected thereto, and
generaly resented by them. So far as they are concerned, if they and their
homes qualify for licensing by one governmental unit, they should be
considered as qualifying for any and all governmental authorities. This
aspect of the problem is not unimportant. It bears directly on the program
for recruitment of foster homes, and experience has shown that the
requirement for licenses by more than one governmental authority has
affected the success of such recruitment programs.

While the foregoing genera considerations are practical rather than
legal in nature, they are relevant to the evaluation or construction of
applicable statutory provisions. Chapter 424 of Nevada Revised Statutes
establishes a comprehensive legal base for the licensing and inspection of
foster homes, and vests the authority therefor in the State Welfare
Department, with the cooperation of the State Board of Health. The
standards that shall govern the licensing of a foster home shall be
“reasonable minimum standards’ as established by said State Welfare
Department . Moreover, it is expressly provided that no
person shall conduct atoster home as therein defined without receiving an
annual license to do so from the State Welfare Department, after
investigation by said Department and a finding of compliance with said
Department’s established standards g;gggg] Finaly, H!gg!;“
and 424 QSQ] relating to the inspection of foster homes and
investigation of unlicensed foster homes, respectively, further confirm the
authority and power of the State Welfare Department to exercise plenary
jurisdiction over the establishment and conduct of foster homes throughout
the State.

Applicable statutes, therefore, make a license from the State Welfare
Department mandatory in connection with the establishment and conduct
of a foster home anywhere in the State; in other words, a foster home
cannot be legaly established and operated solely on the basis of a
municipal (or county) license.

It further follows from the above that a municipality (or county) may
not impose any standards, requirements, conditions or terms which would
in any way interfere with or encroach upon the licensing power and
exercise of jurisdiction over foster homes by the State Welfare
Department, since said Department is specifically and expressly charged
with the duty and responsibility not only of licensing foster homes but also
of ingpecting licensed homes and investigating unlicensed foster homes.
Such legidlatively imposed duties and responsibilities cannot be legally
delegated nor can they be validly assumed by another governmental unit
(municipal or county). (Attorney General Opinion No. 632, dated June 15,
1948.)

In legal substance, the assertion by a municipality (or county) of aright
to exercise of concurrent jurisdiction herein amounts to an assumption of
power and authority to regulate an activity in derogation of State
jurisdiction and authority. This becomes self-evident if consideration be
given to the possible situation where a foster home would comply with
state requirements but did not comply with municipal (or county)
requirements. The State would license the operation. The ultimate and
specific question would then be: Could the municipality (or county)
prohibit the operation of the state-licensed foster home? In our considered
opinion, and predicated upon the above cited statutory provisions, any
such prohibition on the part of a municipality (or county) would be invalid.
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We may findly indicate that federal matching funds are involved in
connection with the administration of some welfare programs entailing the
use of foster homes. To such extent, the State Welfare Department s,
exclusively, the only agency authorized by the L egislature to formulate and
establish standards of service. (See NRS 422.210, [22,230] 422.270,
422.220 and 422.260.)

It has been submitted that the licensing and regulation of foster homes
by exercise of concurrent jurisdiction on the part of the State and a
municipality (or county) is supported by existing concurrent jurisdiction in
the gaming industry and in contracting, engineering, architecture, and even
the professions, such as lawyers, doctors, dentists, etc. In our opinion, the
analogy isnot avalid one.

In the case of the gaming industry, county and municipal regulations are
consistent with state regulations, and can in no wise be contrary to, nor
more liberal than, state regulations. Further, in respect to gaming, counties
and cities are directly and primarily concerned with their proper operation
under both state delegated police and taxing powers. In other cases cited,
the counties and municipalities are without power to prescribe the
gualifications of those engaged in such activities or professions, but may
only prescribe payment of an occupation or business license fee, for the
privilege of doing business in the county or city.

In the case of the licensing and regulation of foster homes, however, the
State, through its State Welfare Department, is the governmental authority
primarily and most directly concerned with proper standards for, and the
licensing and regulation of, foster homes, essentially involved in the
proper administration of state welfare programs, which are supported, at
least partialy, by federa matching funds. Here proper discharge of state
obligations excludes municipa (or county) interference of any kind, either
by more liberal or more restrictive regulatory measures than those
established by the State itself. Any licensing power in a city (or county)
must, therefore, be strictly limited to the purpose of raising revenue only,
and the amount of such occupational or business license tax would have to
be reasonable and consistent with that imposed upon and exacted of other
or similar activities. (Attorney General Opinion No. 671, dated September
9, 1948))

The foregoing limitation on exercise of concurrent jurisdiction with
respect to foster homes should not be construed to apply to day nurseries
or semi-ingtitutional child-caring agencies which are deemed to be
excluded from the definition of “foster homes.” (Attorney Genera
Opinion No. 749, dated May 7, 1949.)

It is our advice and opinion, therefore, that a “foster home” approved
and licensed by the State Welfare Department under the provisions of
Chapter 424, Nevada Revised Statutes, is and should be exempt from
licensing and regulatory ordinances enacted by a county or municipality,
although it may be subjected to payment of an occupational or business
license for revenue purposes only, if reasonable, and similarly imposed
upon other or like activities.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
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Deputy Attorney Generd

OPINION NO. 60-173 PUBLIC EMPLOYEES RETIREMENT
BOARD—In determining credit for employment service rendered,
as required for éigibility for and participation in benefits provided
by Public Employees Retirement System, statutes and rules or
regulations in effect at time of any application for said benefits are
held to be controlling and determinative.

Carson City, August 4, 1960

Mr. Kenneth Buck, Executive Secretary, Public Employees Retirement
Board, Carson City, Nevada

STATEMENT OF FACTS
Dear Mr. Buck:

It is indicated that public school teachers became affiliated with the
Public Employees Retirement System as of July 1, 1949. At that time the
Retirement Act provided: “No employee whose position normally requires
less than 600 hours of service per year may become a member of the
system.” (Chapter 124, Section 8, subsection 4, 1949 Statutes of Nevada.)

By Chapter 183, Section 2, 1951 Statutes of Nevada, the above was
amended to provide that: “No employee whose position normally requires
less than 1,200 hours of service per year may become or remain a member
of the system.” Nevada Revised Statutes 286.320, adopted in 1959,
substantially predicates eligibility in the system and participation in any
benefits thereunder on “* * * 1,200 or more hours of service per year.”

We are aso informed that for the period 1944-1949 “A” was afull-time
teacher in the Reno School System. Prior to 1944, “A” had been an
Americanization and Naturalization teacher for adults in evening classes
from 1932, and had continued such service even after commencement of
full-time service in 1944. “A” applied for service credit for the period
from 1932-1944. The Retirement Board subsequently granted service
credit for the period 1932-1944, presumably finding that the services
performed and rendered during such period satisfied the “600 hour”
requirement then in effect.

The duties of an Americanization and Naturalization teacher did not
during the period 1932-1944, and do not presently, entail “1,200 or more
hours” as required since 1951. “A” has requested advice as to her
retirement status.

The Public Employees Retirement System was established by Chapter
181, 1947 Statutes of Nevada.

QUESTION

1. In determining credit for employment service rendered, as required
for eigibility for and participation in benefits provided by the Public
Employees Retirement System, which statutes shall be deemed applicable
and controlling:

A. Statutesin effect at the time of origina membership in system? or
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B. Statutes in effect at the time of application for benefits under the
system?

CONCLUSION

Question No. A: No.
Question No. B: Yes.

ANALYSIS

It is well-established general law that a pension granted by a public
authority is not a contractual obligation, but a gratuitous allowance, in the
continuance of which the pensioner has no vested right; and that a pension
is accordingly terminable at the will of the grantor. By the great weight of
authority, it is also true that the fact that a pensioner makes compulsory
contributions does not give him a vested right in the pension, and that he
has no rights therein except such as are conferred by the statutes creating
and governing the pension fund. (See Note, 98 A.L.R. 505-506 et seg., and
cases cited therein.)

Generadly, pension funds created by tax levies and assessments from
the salaries of prospective beneficiaries are public funds (40 Am.Jur. 988,
Sec. 34 and footnote citations), and it has been held that a Legislature has
the unguestionable authority and power to order the liquidation of a state
retirement system (see Hansen v. Public Employees Retirement System
Board of Administration, 246 P.2d 591).

The right that any member of a public retirement system has in any
benefits thereunder is an inchoate right only, until the conditions of
eligibility thereto are satisfied. As enunciated by the United States
Supreme Court, and applied under varying circumstances, theruleis:

Pensions, compensation allowances, and privileges are
gratuities. They involve no agreement of parties;, and the
grant of them creates no vested right. The benefits conferred
by gratuities may be redistributed or withdrawn at any time
in the discretion of Congress.

(Note, 98 A.L.R. 505 citing Lynch v. United States (1934)
292 U.S. 571, 78 L.Ed. 1434, 54 S.Ct. 840.)

So aLegidlature is not bound to continue in force rules and regulations
previously adopted by a pension board, but may provide that new rules and
regulations shall be adopted or be effective. And a statute, with retroactive
effect, requiring a member to be of a certain age in order to be entitled to a
pension, has been held not to impair any vested right. (See Note, 98 A.L.R.
506 and cases therein cited.)

The foregoing statements briefly summarize the majority view of the
law. The following somewhat different opinion has been expressed in the
case of Sate ex rel. Gorezyea v. Minneapolis, 174 Minn. 594, 219 N.W.
924.

A pension or retirement allowance is a gratuity whereit is
granted for services previously rendered, and which, at the
time they were rendered, were fully paid for and gave rise to
no legal obligations for further compensation * * *. It isnot a
gratuity when the services are rendered while the pension or
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retirement relief statute becomes a part of the contract of
employment and contemplates such pension or allowance as
part of the compensation for the services rendered.

Under this minority view, the rule may be stated to be that when it has
been determined that an officer is entitled to a pension and the pension has
been officialy alowed, or when the event happens upon which the
granting of the pension is dependent, the pension thereupon becomes
vested and cannot afterwards be revoked or impaired. However, the vested
right thus acquired by a pensioner is held to be merely a right to be
included among those entitled to share in the pension fund, and not a right
to have the pension continued in the same amount as was originaly
allowed.

Under this view the pensioner is protected against
abolition of his pension, but not against a reduction in the
amount. And see McCann v. Retirement Bd. (1928) 331 Ill.
193, 162 N.E 859, in which a policeman was held to have no
vested right in a pension so as to preclude the correction of
the allowance of the pension, by reducing it so as to conform
to a statute fixing the maximum salary to be considered for
pension purposes, which statute was applied retroactively to
include pensions previously allowed. (Emphasis supplied.)

(See Note, 98 A.L.R. 506-507, and cases therein cited.)

We find, therefore, that, under any view, the law is quite clear that until
the conditions of eligibility for pension benefits are actually fulfilled or
satisfied, a claimant has no vested rights thereto; and that digibility
requirements may be validly changed either by statute or rules and
regulations duly adopted, even with retroactive effect.

Services to be included in computing the period of service for purpose
of retirement benefits are undoubtedly an eligibility factor and, as such,
governed by the same rule. We have carefully reviewed the Public
Employees Retirement Act, particularly the provisions of ,

and 286.450, and find no basis therein for any exception to the
rulenthis particular case.

A member in the Public Employees Retirement System is, therefore,
either eligible or not eligible for retirement benefits solely on the basis of
applicable statutes or rules and regulations currently in effect at the time of
application therefor, and with service credit as determined at the time of
such application. (See Notes, 133 A.L.R. 1437 and 2 A.L.R.2d 1033;
Attorney General Opinion No. 860, January 30, 1950; Attorney General
Opinion No. 322, November 7, 1957; Attorney General Opinion No. 45,
May 4, 1959.)

In the particular case here involved, it appears that the matter of service
credit relates to the period 1932-1944, which was prior to the
establishment of the Public Employees Retirement System (1947).
Certainly, in such case there can be no clam that the employee
contemplated any retirement rights or benefits in seeking and remaining in
such employment. Consequently, even the minority rule of law is
inapplicable. Such person is not being denied any service credit to which
she might be entitled on the basis of services rendered after the retirement
system was established, but only with respect to wholly gratuitous
allowance of credit for services rendered prior to the establishment of the
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retirement system. In our view, the State, acting through the Legislature,
has the unguestionabl e authority and power to grant allowance of credit for
such prior service, either wholly, in part, or not at all, as it might
determine. In other words, it is within the authority and power of the
Legislature to condition eligibility for participation in retirement benefits
on the basis of a requirement of a minimum of “1,200 or more hours of
service per year”, and such service classification is not unreasonable as a
matter of law and may be presumed to be actuarially justified on an over-
al basisto assure financial soundness of the system.

In any event, conditions currently effective at the time of any
application for retirement benefits must be deemed controlling and
determinative of eligibility for, and the amount thereof; and such
conditions, especially when prescribed in express statute, have precedence
over prior statutes or administrative action, if any, had thereon.

We trust that the foregoing sufficiently clarifies the matter and proves
helpful.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney General

OPINION NO. 60-174 GAMING—A member of the Nevada Gaming
Commission engaged in the armored car service is precluded by law
from contracting with a department of the State for said service.

Carson City, August 5, 1960

Mr. Louis Spitz, Director, Motor Vehicle Department, Carson City,
Nevada

STATEMENT OF FACTS
Dear Mr. Spitz:

The office of the Department of Motor Vehicles located in Las Vegas,
Nevada is interested in contracting with a Las Vegas armored car service
whereby the service will pick up the day’s proceeds of that Department
and transport the same to the bank for deposit. Mr. James Hotchkiss, a
member of the Nevada Gaming Commission, is the owner of the armored
car service in question and would recelve compensation for performance
under said contract.

QUESTION

Is Mr. Hotchkiss by virtue of his position as a member of the Nevada
Gaming Commission, precluded from entering into a contract with the
Nevada Department of Motor Vehicles as outlined above?
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CONCLUSION

It would be unlawful for Mr. Hotchkiss to enter into the proposed
contract.

ANALYSIS

It is essential that we first establish that the Director of the Motor
Vehicle Department has the authority under the law to enter into such a
contract that we have described.

The 50th Session of the Nevada L egislature amended Chapter 284 NRS
to provide that the heads of departments, boards and commissions may
contract for the services of persons as independent contractors (Statutes of
Nevada 1960, Chapter 267, Section 3).

An independent contractor is defined in said chapter as a person who
agrees to perform services for a fixed price according to his own methods
and without subjection to the supervision or control of the other
contracting party, except as to the results of the work. From the foregoing
language of the statute cited, it appears the Director of the Motor Vehicle
Department may contract for the services of an independent contractor.
Our concept of the manner in which an armored car service operates leads
us to conclude that such a service is within the definition of an
independent contractor as that term is defined in the statute.

In the absence of any further restriction, we conclude that the Director
of the Motor Vehicle Department is empowered to contract for armored
car services to pick up the day’s receipts of the Department and transport
the same to the bank.

We now consider the specific question presented, namely, does the fact
Mr. Hotchkiss, a member of the Gaming Commission, owns the armored
car servicein gquestion alter the general conclusion we have reached?

Under subsection 1, it is provided as follows:

It is unlawful for any officer of this state to become a
contractor under any contract or order for supplies, or any
other kind of contract authorized by or for the state, or any
department thereof, or the legislature or either branch
thereof, or to be in any manner interested, directly or
indirectly, as principal, in any kind of contract so authorized.

The question then arises is a member of the Nevada Gaming
Commission a state officer? A state officer or public officer is one whose
functions and duties concern the public and who exercises some portion of
the sovereign power of the State. Generally such officers are required to
take an oath of office (42 Am.Jur. pages 884 and 888). The Nevada
Gaming Commission is charged with the responsibility of administering
Chapter 463 NRS pertaining to gaming licenses and control
. Before enterinig upon the duties of his office, each member
appointed by the Governor must subscribe to the constitutional oath of
office (NRg 463.025), and, in addition, swear that he is not actively
engaged In nor does he hold a direct pecuniary interest in gaming
activities.

We conclude that by virtue of the duties and responsibilities imposed
upon the members of the Nevada Gaming Commission by Chapter 463
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NRS said members are public officers of the State of Nevada and are
therefore within the purview of NRS 281.22(], subsection 1. Therefore, in
our opinion it would be unlawful Tor Mr. Hotchkiss to contract with the
Motor Vehicle Department under the facts heretofore stated.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Michael J. Wendell
Specia  Deputy  Attorney
General

OPINION NO. 60-175 BOARD OF STOCK COMMISSIONERS;
ANIMALS; IN Rgc 5%%.§§1§;Under the provisions of
NRS 569.010 and | 150, raifroads are liable to Board of
Stock Commissioners for negligently killing or injuring livestock

whose ownership cannot be determined by diligent search and
inquiries.

Carson City, August 10, 1960

Mr. W. F. Fisher, Executive Officer, Nevada State Department of
Agriculture, 118 West Second Street, Reno, Nevada

Dear Mr. Fisher:
Y ou have requested the opinion of this office on the following question.
QUESTION

Are ralroads in Nevada liable to the State Board of Stock
Commissioners for negligently killing or injuring livestock whose
ownership is unknown?

CONCLUSION
Yes.
ANALYSIS
The pertinent statutes are herein set forth:

569.010 Certain animals deemed property of state board
of stock commissioners; disposition of moneys collected for
sales, injuries or killing.

1. Except as otherwise provided by law, all horses, mules,
burros, hogs and cattle within the State of Nevada, the
ownership of which cannot be determined by a diligent
search through the recorded brands of the state and by
inquiries among reputable stockmen and ranchers in the
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vicinity where such animals are found, shall be deemed for
the purpose of this section to be the property of the state
board of stock commissioners.

2. The state board of stock commissioners shall have all
rights accruing under the laws of this state to owners of such
animals, and may dispose of any such animals by sde
through an agent appointed by the board.

3. Except as otherwise provided by law, all moneys
collected for the sale or for the injury or killing of any such
animals shall be held for a period of 1 year, subject to the
clam of any person who can establish lega title to any
animal concerned. All moneys remaining unclaimed shall be
deposited in the stock inspection fund after the period of 1
year. The state board of stock commissioners has the right to
disallow al claims if the board deems the claims illegal or
not showing satisfactory evidence of title.

4. The board shall not be held liable for any trespass or
other damage caused by any of such animals.

705.150 Liability of rallroad for negligent killing,
injuring livestock; prima facie evidence of negligence. Every
railroad corporation or company, operating any railroad or
branch thereof within the limits of this state, which
negligently injures or kills any animal of the equine, bovine,
ovine or porcine species, or the goat kind, by running any
engine or engines, car or cars, over or against any such
animal shall be liable to the owner of such animal for the
damages sustained by such owner by reason thereof, unless it
be shown on the trial of any action instituted for the recovery
of such damages as provided in mg!@ag O|that the owner
of such animal or animals immediately contributed to such
killing or injury; provided:

1. That the mere straying of such animal or animals upon
or along the railroad track or tracks concerned shall not be
held upon such trial to be any evidence of contributory
negligence on the part of the owner of such animal or
animals, nor shall the grazing of the same unattended by a
herder be so considered; and

2. That the killing or injury in such actions shall be prima
facie evidence of negligence on the part of such railroad
corporation or company.

705.160 Settlement of claims within 90 days; actions for
recovery; assignment of claims.

1. If any railway company or corporation, or owner or
operator of arailroad in this state, fails, within 90 days after
receipt of the same, to effect settlement of claims received
for damages arising from the injury or killing of livestock
upon its track or right-of-way by the running of engines or
cars over or against such animals in this state as provided in
NRS 705.150] to [705.200] inclusive, then the owner of such
injured or killed anirmals may sue and recover damages for
such injury or killing from any such railway company or
corporation or the owner or operator of such railroad in any
court of competent jurisdiction in the county in which such
animal or animals was or were killed or injured, together
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with 7 percent interest per annum on the value of the animal
or animals so injured or killed as established in such action,
from the date such animal or animals was or were killed or
injured until paid.

2. Any person having a claim arising under the provisions
of NRS 7255.15(1. to 7(55.’2T5q, inclusive, may assign the same
in writing to any other clamant or person for value, or for
the purpose of suit, who shall thereupon have al the rights
and remedies of the assignor.

3. In case it becomes necessary on the part of the owner
or owners to establish a claim for any animal or animals so
killed or injured in any such action, he shall have the right to
establish the actua and market value of such anima or
animals or the actual damage so sustained.

The cited legidation nowhere expressly authorizes an action by the
Board of Stock Commissioners to recover for death or injuries inflicted by
railroads upon animals whose ownership is unknown, but the language of
implies such authority. Paragraph 2 states the “board * * *
shall have all rights accruing under the laws of this state to owners of
such animals * * *.” In this connection it is significant to note that at the
time of the enactment of NRS 569.010| (Chapter 200, Statutes of Nevada
1925), NRS 705.150| (Chapter 88, Statutes of Nevada 1923) had been in
effect for two years. Presumably the Legislature was aware of its existence
and intended the right of action created thereby to inure to the Board.

Paragraph 3 of provides that all money “collected for the
sale or for the injury of * * * such animals’ is to be held for a year
subject to the claim of the rightful owner, clearly implying that the Board
is vested with power to recover for injuries inflicted upon strays whose
ownership is unknown at the time of injury.

NRS 569.010] vesting ownership of stray animals in the Board of Stock
Commissioners, and et seq., creating a cause of action in
favor of owners of livestock negligently killed or injured by railroads, are
perfectly harmonious and no reason exists why the Board cannot avail
itself of the remedy provided. Of course, in an action instituted under the
provisions of 'TS'R? 7:@5.159 the Board would have to establish that it was
the “owner” of the affected animal. This could only be accomplished by
showing that it had made “diligent search through the recorded brands of
the state” and “inquiries among reputable stockmen and ranchers’ to
determine ownership.

An examination of the statutes of several western states discloses that
the terminology employed in _NR? 5%?2(_5{1@ paragraph 1, is unique,
however, the notion that the State has Tiffe To estrays is apparently an old
one. “Blackstone said that by the early common law estrays were forfeited
to the King as the general owner and lord paramount of the sail, in
recompense for the damage they may have done therein, * * *.” 2 Am.Jur.

794. The Utah Code defines estrays and expressly declares them forfeited
to the state. 4-12-2 U.C.A. 1953.

Respectfully submitted,

ROGER D. FOLEY
Attorney General
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By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-176 STATE PLANNING BOARD; GOVERNOR,;
BUDGET DIRECTOR—State Planning Board held to be lacking
in legal authority to augment its regular professiona staff and
employ a Contract Administrator thereon whose salary would be
funded out of, and assessed against, legidatively appropriated
construction project funds.

Carson City, August 12, 1960
State Planning Board, 205 East Second Street, Carson City, Nevada
STATEMENT OF FACTS
Gentlemen:

At a meeting of the State Planning Board, held in Carson City, Nevada,
on Friday, August 5, 1960, and attended by Governor Grant Sawyer, there
was some discussion concerning what could be done to eliminate alleged
delays in connection with the various construction projects legidatively
authorized and charged to the State Planning Board for execution.

The Manager of the State Planning Board attributed such delays to
insufficient staff personnel which had been requested but which had not
been approved or authorized. Among such requested additional staff
personnel there was a Mechanical-Electrical Engineer, whose professional
capabilities could have been utilized in connection with the performance
of all required preliminary planning work up to and including award of the
construction contracts. In the expressed opinion of the Manager of the
State Planning Board, such a “Contract Administrator” was imperatively
needed, in view of the ever-increasing work load imposed upon the State
Planning Board. It was further indicated that such a *“Contract
Administrator,” if immediately available, might (after a reasonable period
of training) be able to eliminate the apparent “ bottleneck” and some part of
the delay in the planning, preparation, and actual award of construction
contracts.

In explanation for not approving and recommending such requested
additional staff personnel to the State Legidlature, Governor Sawyer
indicated that, in his view (apparently concurred in by the Legislature), it
was deemed desirable to restrict the number of permanent staff personnel
to the indispensable minimum. However, such view was predicated on the
assumption that legal authority presently actually existed to augment staff
professional personnel as required by the State Planning Board's current
work load, and to fund the salaries of such required additional professional
personnel, on an apportioned basis, out of the legidative project
appropriations. Such view was stated to be based upon
which provides as follows:

Authorized expenditures. The board may make
expenditures necessary to carry into effect the purposes of its
acts. However, all expenditures made by the board shall be
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within the limits of the appropriation provided for the use of
the board, or provided from funds appropriated by the
legislature for construction work or major repairs.
(Emphasis supplied.)

Admittedly, neither the foregoing statutory provision, nor the usual
statutory powers conferred upon the State Planning Board in the specific
legislative enactments relating to the execution of construction projects,
have hitherto been construed by the State Planning Board to authorize
increase in regular staff personnel, and to assess the salaries of such
additional employees, as an apportioned item of cost, against the various
and specific construction project appropriations made by the Legisature.

Because of its importance in connection with possible elimination of
delays in the execution of authorized projects, both present and future,
determination of the legal question outlined herein has been referred to
this office.

QUESTION

Is the State Planning Board legally authorized and empowered to
augment its regular professiona staff, as may be required by construction
projects with which the Legislature has charged it, and assess the amount
of entailed additional salaries, as an item of cost, on an apportioned basis,
against legidative appropriations made for various construction projects?

CONCLUSION
No.
ANALYSIS

relating to “ Engineering and architectural services; costs;
powers of poard,

" provides as follows:

1. The state planning board shall furnish engineering and
architectural services to all state departments, boards or
commissions charged with the construction of any state
building, the money for which is appropriated by the
legislature. All such departments, boards or commissions are
required and authorized to use such services.

2. The services shall consist of:

(a) Preliminary planning.

(2) Designing.

(c) Estimating of costs.

(d) Preparation of detailed plans and specifications.

The board may submit preliminary plans and designs to
qualified architects or engineers for preparation of detailed
plans and specifications if the board deems such action
desirable. The cost of preparation of preliminary plans or
designs, the cost of detailed plans and specifications, and the
cost of al architectura and engineering services shall be
charges against the appropriations made by the legislature for
any and al state buildings or projects, or buildings or
projects planned or contemplated by any state agency for
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which the legidature has appropriated or may appropriate
funds. The costs shall not exceed the limitations that are or
may be provided by the legislature. (Emphasis supplied.)

3. The board shall:

(a) Have final authority for approval as to architecture of
al buildings, plans, designs, types of construction, major
repairs and designs of landscaping.

(b) Solicit bids for and let al contracts for new
construction or major repairs to the lowest qualified bidder.

(c) After the contract is let, have supervision and
inspection of construction or major repairs. The cost of
supervision and inspection shall be a charge against the
appropriation or appropriations made by the legislature for
the building or buildings.

The foregoing detailed provisions of Fg;&ggg may reasonably be
consdered as amplification and clarificaiion of the more genera
provisions contained in set forth in our Statement of Facts.

Typical of the provisions contained in specific enactments by the
Legislature authorizing and appropriating funds for construction projects
entrusted to execution by the State Planning Board, are the following
excerpts from Chapter 261, 1960 Statutes of Nevada:

Section 1. For the support of the state planning board in
carrying out the program of capital improvements, physical
plant design, construction, rehabilitation, repairs, additions,
equipment and furnishings, land acquisitions, surveys,
preparation of plans, specifications and contract documents,
and other thinGs set forth in sections 2 and 3 there is hereby
appropriated from the general fund in the state treasury the
sum of $2,063,877.

(Sections 2, 3 and 4 then list and describe specific projects
and set forth definite sums of money authorized and
allocable to each project.)

Sec. 5 The state planning board is hereby charged with
the duty of carrying out the provisions of this act as provided
in chapter 341 of NRS. The state planning board shall insure
that competent architects, engineers and other qualified
persons are employed to prepare the plans and specifications
required to accomplish the authorized work. All work set
forth in sections 3 and 4 shall be approved by the state
planning board and each contract pertaining to such work
shall be approved by the attorney general * * *.

Sec. 6. The state planning board is charged with the duty
of carrying out the provisions of this act relating to the
preparation of the plans, specifications and contract
documents necessary to the construction of the capital
improvements set forth in section 2. The state planning board
shall insure that competent architects and engineers and other
gualified persons are employed for the preparation of such
plans and specifications and to assist in the preparation of the
contract documents necessary to the construction of such
facilities, and each contract document pertaining to such
work shall be approved by the attorney general. The state
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planning board is authorized to advertise in a newspaper of
general circulation in the State of Nevada for separate sealed
bids for the construction of each project set forth in section 2
of this act. (Emphasis supplied.)

The provisions of relating to “ Reports, recommendations
of board: Priority of construction,” are a'so deemed relevant in connection

with the present problem:

The board shal submit reports and make
recommendations relative to its findings to the governor and
to the legidlature. The board shall particularly recommend to
the governor and to the legidature the priority of
construction of any kind and all buildings or other
construction work now authorized or that may hereafter be
authorized or proposed. (Emphasis supplied.)

From available information, it appears to be established practice for the
State Planning Board and its regular staff personnel generally to do a
considerable amount of advance planning in connection with any
construction project before legislative authorization and funding of actual
construction. This is understandable, when it is realized that in general
there will be involved the selection and acquisition of aland site, design of
building to fit the needs of the using agency, adaptation of the designed
building to the land site, surveys of soil and other topographical features as
they may affect adaptation and construction of the building, laboratory
tests, and many other matters.

All such preliminary and advance planning is handled by regular staff
employees of the Sate Planning Board even before submission and
recommendation for legislative approval and fund appropriation to
effectuate actual construction. Necessarily, before seeking legisative
authorization and appropriation of construction funds, the State Planning
Board must also, through regular staff members, have worked out the
estimated cost of any construction project for submission and approval of
the Legidlature.

Manifestly, since all of these preliminary services have been rendered
by regular staff employees of the State Planning Board before legidlative
authorization and funding of the construction project, the salaries of said
employees could not properly be charged to the appropriated funds for the
project as subsequently authorized by the Legidature.

We next consider the situation after the Legislature has authorized and
funded a construction project. As indicated, there is need for a Contract
Administrator at this point, who would be able to handle a reasonable
number of projects. The logic of the situation would indicate that contract
administration could probably be most efficiently handled by professional
staff members who were responsible for most of the preliminary or
advance planning, effected prior to legidlative authorization and funding of
the project, since they would be the persons most familiar with the scope
of work entailed, the problems involved, costs, and other matters.

It is submitted that such would be preferable to employment of new
part-time professionals. In any event, such Contract Administrator, even if
not the same person who had performed all the preliminary or advance
planning on the project (prior to its legislative authorization), would
necessarily have to perform services which could only be properly
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expected of a regular staff employee of the State Planning Board. Such
services, directed to the actual award of the construction contract, in
accordance with the policy determinations of the State Planning Board,
necessarily entail direct supervisory control of a type that can only be
imposed upon a regular staff employee. The point is, that such Contract
Administration services cannot properly be effectuated by an independent
contractor, through contractual agreement therefor, very smply, because
the required degree of supervision and control which the State Planning
Board must statutorily retain and exercise would not be possible under
such circumstances.

The foregoing conclusion, reached on the basis of practica
considerations, is reflected and confirmed in express legidlative intent and
the limitations imposed upon the character of services which the State
Planning Board is authorized to engage and properly charge against funds
appropriated for construction projects.

It will be noted from the statutory excerpts set forth herein that thereis
express and specific reference to services by “competent architects,
engineers and other qualified persons’; in short, independent contractors,
engaged to perform professional work pursuant to contract, to “be
approved by the attorney general,” and not employees, who, as such, would
be subject to the direct supervisory control of the Board without necessity
of any contract, as here indicated. Certainly, if the Legidature had
intended to confer authority and power on the Board to augment or reduce
regular employee staff in proportion to work load entrusted, and to assess
salaries against appropriated construction funds, it could have done so
simply enough, and quite explicitly. It did not, however, do so. Moreover,
itisarule of statutory construction, that enumeration and classification by
the Legislature serves to characterize or typify, and justifies exclusion of
enlargement or additions not characteristic of the express typical
classification. (“Expressio unius, exlcusio alterius.”) Since the statutes
uniformly authorize the engagement of independent contractors, under
contracts to be approved by the Attorney General, the Legislature must be
deemed as having excluded hiring of additional employees for
augmentation of regular staff to cope with increased work load in projects.
(See Attorney General Opinion No. 161 dated April 10, 1952 and No. 186
dated July 15, 1952.)

We cannot ignore the serious implications and consequences which
would result from statutory construction other than such as we have
outlined. It is of the utmost importance that the cost of government be
readily and definitely ascertainable at all times. If proper discharge of
governmental functions entails larger staff and more employees, payment
of their salaries is a justified item of cost and expenditure. Their
compensation should be predicated on the establishment of authorized
positions, rather than charged to construction funds appropriated for
specific projects. At the very least, such assessment of salaries of public
employees against construction funds tends to obscure the cost of
government and results in a loss of proper legislative and public controls.
Serious abuses and irregularities are possible where relatively substantial
funds, indefinitely controlled, are available and can be improperly used.

There is another aspect of the matter which also deserves consideration.
Assuming that augmentation and reduction of State Planning Board's
regular employee staff in ratio to varying work load, is legislatively
authorized, then, even as employees in the unclassified service, certain
rights and benefits (vacation, sick leave, insurance, retirement, subsistence
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and travel alowances, etc) are entalled and would accrue. The
administrative and funding difficulties involved in connection with such
fringe-benefit employee rights should be obvious, where (as has here been
suggested) the costs are to be assessed against various construction
appropriations, necessarily exhausted or reverting, with completion of
projects.

Finally, and also determinative of the matter on a practica basis, it is
admitted by both the State Planning Board and the Budget Director’s
Office that the respective construction funds appropriated by the
Legislature contain no alowance or contingent sum which could be
applied to payment of the salary of an employee Contract Administrator. In
such case, the salary, assessed against such appropriations, would pro
tanto, constitute a diversion from construction purposes, as legisatively
intended.

We have dready indicated our conclusion that neither the specific
project enactments nor Chapter 341 of Nevada Revised Statutes provide
any sufficient legal authority for the employment of a Contract
Administrator, the nature of whose duties would require direct supervisory
control by the State Planning Board, hence precluding any rendition of
such services on the basis of contract, as with an independent contractor.
Since the Legisature did not see fit to authorize such position (or any
equivalent thereof) in approving the Board's budgetary requests, the
present employment of a contract Administrator would be improper
without the approval of a change in the work program, justifying
application of appropriated funds of the agency to accommodate
employment of a person in such established position. Although
EigﬂL.l45[8) would not authorize such employment, provides
sufficient authority therefor, if otherwise feasible and properTy authorized

in accordance with statutory budget controls.

In conclusion, our negative answer to the question herein stated is
specifically predicated on the fact (1) that the functions and duties of a
Contract Administrator (indicated as the solution to the existing
“bottleneck™) can only be performed and rendered by an employee subject
to the direct supervisory control of the State Planning Board, and that such
services cannot be assured on the basis of contract with an independent
contractor; (2) that statutory provisions and express legidative intent are
not so broadly worded as to authorize the State Planning Board to augment
and reduce the number of regular staff employees in ratio to its changing
work load; (3) that the appropriations approved by the Legislature for the
construction of the various projects do not contain any allowance or
contingency sum for payment of the salary of an employee Contract
Administrator; and (4) that the assessment of any such employee's salary
out of authorized construction funds would be violative of express
legislative intent and contrary to law.

For the future, it is, of course, entirely within the competency and
prerogative of the Legislature expressly to authorize either (1) sufficient
regular employee staff to assure efficient and expeditious completion of
construction projects entrusted to the State Planning Board; or (2)
expansion or contraction of employee staff dependent upon varying work
load, with specific power to assess the salaries of additional employees, if
any, against appropriated construction funds, on an apportioned basis.

With respect to the immediate situation, it has been indicated that there
is available in the operating fund of the State Planning Board the sum of
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$5,000 which could be applied to payment of the salary of a Contract
Administrator (Mechanical-Electrical Engineer), if such position were
authorized and established on the basis of a change in work program. This
sum would not, presumably, be sufficient to meet the salary which such a
position warrants, so that subsequent application to the Legislature would
have to be made for any involved deficiency. However, such application
for a change in work program, and use of such presently available funds
for interim payment of a Contract Administrator’s salary would constitute
immediate effort and action in the right direction, namely: to get
authorized projects into actual construction as soon as possible.

While finding a qualified person and training him for the performance
of a Contract Administrator’s duties may involve some delay, it is to be
hoped that the period of time so involved would not be unduly long, and
that he could soon be productively effective in processing projects to the
point of actual award of construction contracts.

We trust that the foregoing sufficiently clarifies the problem here
involved, and proves helpful, at least in some measure, in its solution.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 60-177 FISH AND GAME COMMISSION; COUNTY
GAME MANAGEMENT BOARDS; HUNTING SEASONS—
State Board has power to open season closed by County Board.

CARSON CITY, August 29, 1960

Honorable William J. Raggio, District Attorney, Washoe County, Reno,
Nevada

Attention: Mr. Drake Delanoy
STATEMENT OF FACTS
Dear Mr. Raggio:

On August 14, 1960, the Nevada Fish and Game Commission set an
open season on chukar partridge in Washoe County, Nevada, for the fall of
1960, athough the Washoe County Game Management Board had
previously voted to close the season on this particular bird for the year
1960.

QUESTION
May the Nevada Fish and Game Commission reverse the action of a
County Game Management Board when the said Board has closed a
hunting season?
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CONCLUSION
Y our question is answered in the affirmative.
ANALYSIS

Initially, in determining this question we should look at [NRS 501.345,
which section was last amended in 1947 and reads as follows:

1. The commission is authorized to divide the State of
Nevada into such districts as it shal find expedient with
reference to hunting or fishing, and fix the dates for hunting
or fishing in each of such districts within the limits provided
in this Title; but the county board of any county may shorten
or close the season entirely, except as to migratory birds. It
shall be unlawful for any person to hunt in any such district
or county on any day or days other than may be designated by
the commission or the county board.

2. The county board of each county shall fix the open
season in such county within the limits provided in this Title
not less than 60 days before the dates specified in this Title
for the opening of such season; but in the event an
unforeseen emergency shall arise after any season shall have
been declared open, and the county board shall determine
that the interests of conservation so require, the board may
declare such season closed, giving reasonable notice of such
action, which notice shall be not less than 1 day.

3. The commission or any county board within its county
may, in the interest of conservation, close to hunting or
fishing designated areas in each county, in which event the
county board shall post notice of such closing in the closed
area, and give further notice thereof by publication.

Standing aone this section would indicate that there is little doubt as to
the county Board's authority to close the season as to any game animal,
game bird or fish, with the exception of migratory birds. However, we feel
this question should also be considered in the light of [NRS 501.330,
subsection 2, paragraph (f), which reads as follows:

* * x 2 Such enumeration and classification and the
specification of the first and last day of the open or of the
closed season found in[NRS 501.3% [501.090 and 503.130,
inclusive, shall not prohibit the commission or the respective
county boards from taking any of the following steps by
genera rules and regulations, or in specific instances, and
giving public notice thereof as is elsewhere provided in this
chapter:

* * * () Providing supervision and control throughout this
state over al orders closing the open season temporarily or
permanently because of emergency imperiling the
preservation and conservation of fish, or otherwise, and
requiring the approval of all such orders by the commission
before they become effective.
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It should be noted that paragraph (f) was added by amendment in 1949.

In Opinion No. 849, Report of the Attorney General 1948-1950, this
office held that the aforementioned paragraph (f) vested the ultimate
authority to close a fishing season in the State Board on the theory that
since paragraph (f) was enacted after NRS 501.345|and the two provisions
of the statute were not reconcilable, the expression of the legidative
will controlled. However, in Opinion No. B 949, Report of the Attorney
General 1950-1952, this office held that paragraph (f) applied only to
fishing seasons. With due respect to our predecessor, we feel that we
cannot concur in this interpretation of paragraph (f) as the opinion ignores
the relevance of the words “or otherwise’ in this paragraph. Had the
Legidature intended to have this paragraph apply solely to fish, these two
words would not have been necessary. The only logical meaning which
can be attributed to this wording is that the Legislature intended to have
the paragraph apply to seasons on game birds, game animals and fur
bearing animals as well asfish.

This construction of the State Board's powers is further supported by

whi ch reads as follows:

The commission shall have the power to compile the
seasons for hunting, fishing and trapping and the limits for
hunting and fishing as set by several county boards and to
publish them as official regulations in the manner provided
in this chapter and by printed form bearing the imprint of the
commission, after first examining such seasons and limits to
determine that there exists a desirable degree of uniformity
and after a proper consideration of the biological balances
necessary for good management, the populations existing,
the available harvests, and the probable hunting and fishing
pressure, and making such changes as are necessary.

The pertinent portions of this section were added in the year 1951.
Agan applying the rule that the latest expression of the Legisature
controls, we construe this provision to mean that the State Board is to
compile the seasons set by the County Boards, but may make necessary
changes to insure that the county seasons have a degree of uniformity and
are set in accordance with good fish and game management. In our opinion
this section alows the State Board to open a season closed by the County
Game Management Board in instances where they feel that an open season
iswarranted under good game management practices.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: William N. Forman
Specia  Deputy  Attorney
General, for Nevada Fish and
Game Commission




OPINION NO. 60-178 NEPOTISM;
PUBLIC OFFICER 3 0 pits only the act of
employing relatives within the class defined by the statute.
Continued employment of a public employee following the election
of his relative to the appointing board does not contravene the
provisons of that statute. Public officers, tenure. Where
appointments at pleasure are to be made by a board, the tenure of the
incumbent is not terminated by a change in the personnel of the
board.

NRS 281.210] CONSTRUED;

Carson City, August 31, 1960

Honorable Jack C. Cherry, District Attorney, Clark County, Las Vegas,
Nevada

STATEMENT OF FACTS
Dear Mr. Cherry:

Your letter of August 24, 1960 relates that one of the candidates for the
office of County Commissioner of Clark County is the nephew of the
Clark County Road Superintendent. Although the office held by the
candidate’ s uncle is denominated “ County Road Superintendent” and heis
an appointee of the Board of County Commissioners, we are unable to find
any statutory authority authorizing such a position. et seq.,
provides for a“County Road Supervisor” who is appornted at the pleasure
of the Board of County Highway Commissioners, which is a Board
composed of the County Commissioners, the County Assessor, and the
District Attorney (INRé 403.020). The candidate’s uncle has held his
present position for severd years. You have asked this office if the
antinepotism statute would have any application in the event the nephew
of the present “County Road Superintendent” is elected.

QUESTION

Would the continued employment of a “County Road Superintendent”
following the election of his nephew to the office of County

Commissioner contravene the provisions of

CONCLUSION
No.
ANALYSIS
The relevant portions of the applicable statute read as follows:
281.210 Officers of state and politica subdivisions
prohibited from employing relatives; exceptions; penalties.
1. Except as provided in this section, it shall be unlawful
for any individual actingasa* * * county official, or for any

board, elected or appointed, to employ in any capacity on
behalf of * * * any county * * * any relative of such
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individual or of any member of such board, within the third
degree of consanguinity or affinity. * * *

4. No person employed contrary to the provisions of this
section shall be entitled to or allowed compensation for such
employment.

5. Any person violating any provisions of this section
shall be guilty of a misdemeanor, and, upon conviction
thereof, shall be punished by a fine of not less than $100 nor
more than $1,000, or by imprisonment in the county jail for
not less than 30 days nor more than 6 months, or by both fine
and imprisonment.

The phrase “to employ” in the context used in mglggg!, supra, is
susceptible of both a narrow and broad construction. The staiute might be
construed to prohibit only the act of hiring relatives within the class
described or it might in addition make retaining such relatives in public
employment unlawful. Webster’'s New International Dictionary furnishes
us with definitions of the verb “employ’” which would suit either
construction: “to make use of the services of ”; “to give employment to * *

Our court has never had occasion to construe but the
Supreme Court of the State of Utah, in the case of Backman v. Batemen, 1
Utah 2d 153, 263 P.2d 561, was confronted with an antinepotism statute
which expressly prohibited the continued employment of certain relatives
of appointing officers.

It is unlawful for any person holding any position the
compensation
for which is paid out of public funds to retain in employment
or to employ * * *. Utah Code Ann., Sec. 52-3-1 (1953
Supp.) (Emphasis added.)

The Court in adivided opinion held the statute unconstitutional when it
was invoked in an attempt to terminate the employment of the plaintiff, a
high school principal who had served for 27 years and whose brother
became a member of the Board of Education after the plaintiff was hired.

The adoption of a broad construction of our antinepotism statute would
in many instances deprive a public servant of long standing of his job
merely because his relative assumes a position on the appointing board
years after his appointment. It would work a hardship not only on the
government employee but upon the agency or politica subdivision
employing him. The difficulty involved in replacing tested, experienced
public employees is common knowledge. The majority opinion in the
Backman case, supra, suggests that the denial of employment under such
circumstances constitutes a deprivation of the employee's constitutional
rights. Construction of an ambiguous statute in such a manner as to cause
hardship or unconstitutionality should be avoided. Smith v. Southern

Pacific Co., 262 P. 935; V. & T.RR. Co. v. Henry,

5
gt bears pointing out that subsection 5 of makes a
violation of that section a misdemeanor. In State ex rel. Robinson v. Keefe,
111 Fla. 701, 149 So. 638, it was held that an antinepotism statute, highl
penal in character, should be strictly construed. See also Ex parte Todd, @

:\Iev. 214| 210 P. 131.

36



Construing the cited statute in a manner to prohibit only the act of
hiring relatives within the proscribed class does not do violence to the
genera purpose of antinepotism legislation as expressed in the decided
cases, which is to prevent the evil of selecting public employees on the
basis of kinship rather than merit. See 88 A.L.R. 1103. If it had been the
purpose of the Legislature to prohibit employment following the
assumption of an appointing office by a relative, it could have expressly
included such a provision in the act.

Based on the reasons above stated we are of the opinion that

prohibits only the act of employing relatives within the class

ined by the statute and that continued employment of the present

“County Road Superintendent,” should his nephew be elected to the
appointing board, would not contravene the provisions of that statute.

An appointment, or reappointment, to the office of “County Road
Superintendent” of an uncle of any of the members of the Board following
the coming election would, of course, constitute a violation of the
Nepotism Act, but it appears that election of new Commissioners does not
create any necessity for such an appointment.

Where appointments at pleasure are to be made by a
board, the tenure of the incumbent is not terminated by a
change in the personnel of the board * * *. (67 C.J.S. 200.)

The conclusions stated herein are in accord with Attorney General
Opinions No. 347, October 3, 1929; No. 196, December 5, 1935; No. 223,
September 10, 1952; insofar as they differ from the conclusion stated in
Attorney General Opinion No. 430, December 3, 1958, we think the views
here expressed ought to control.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-179 DISTRICT ATTORNEYS; COUNTY
OFFICERS; ELECTIONS—NRS 252.060 construed. An
appointment to the office of District Attorney vacated by resignation
occurring prior to biennial election cannot extend beyond the next
biennial election, at which time the electorate is to determine who
shall fill the unexpired term of that office. construed.
Resignation of District Attorney prior to the holding of a primary
election but subsequent to the last day permitted for filing for such
election creates a vacancy in party nomination after the holding of a
primary, and NRS 29436(5 applies, authorizing and requiring
County Central Committees to nominate.

Carson City, September 20, 1960

37



Honorable Jack C. Cherry, District Attorney, Clark County, Las Vegas,
Nevada

STATEMENT OF FACTS
Dear Mr. Cherry:

Mr. George Foley was duly elected to the office of District Attorney of
Clark County to serve a four-year term commencing January 1959 and
ending January 1963. On August 22, 1960 he resigned from that office and
the County Commissioners of Clark County appointed Jack C. Cherry to
replace him. The vacancy in office occurred prior to the holding of the
primary election of September 6, 1960, but subsequent to the last day for
filing a declaration of candidacy for that election, which is declared to be
not less than 50 days prior to the primary. ) A general
election is to be held November 8, 1960; however, the office of District
Attorney would not ordinarily appear on the ballot at that election (NRS |
'2961515_i NRS 252.020). The District Attorney of Clark county has, inhis
etter of September 9, 1960, presented the questions appearing below for
our consideration.

QUESTIONS

1. Is the office of District Attorney of Clark County to be filled by
election on November 8, 1960, or does the appointment of the present
District Attorney extend until the completion of the unexpired term of his
predecessor?

2. If the office of District Attorney is to be filled by the coming
election, in what manner are the candidates of the respective political
parties to be chosen?

CONCLUSIONS

1. The office of District Attorney of Clark County is to be filled by
election on November 8, 1960.

2. The County Central Committees of the respective political parties
are authorized and required to nominate candidates for the office of
District Attorney.

ANALYSIS
NRSZ52060 provides

252.060 Vacancy in office. In case a vacancy should
occur in the office of district attorney, by death, removal, or
otherwise, the board of county commissioners shall appoint
some suitable person to fill vacancy until the next ensuing
biennial election. (Emphasis added.)

NRSZZ5 70 provides

245.170 County commissioners to fill vacancies. When
any vacancy shall exist or occur in any county or township
office, except the office of district judge and county
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commissioner, the board of county commissioners shall
appoint some suitable person, an elector of the county, to fill
such vacancy until the next ensuing biennial election.
(Emphasis added.)

The cited statutes can best be understood in the light of a brief review
of pertinent judicial decisions.

In the case of Bridges v. Jepsen, 227 P. 588 (1924), the
County Clerk and Treasurer of Douglas County who was elected for a
four-year term commencing in January of 1923, died during the first week
of his administration. The County Commissioners thereupon appointed
Jepsen to fill the vacant office. Bridges sought mandamus to compel the
County Clerk to include the office of County Clerk and Treasurer in the
notice proclaiming offices to which candidates were to be nominated in
the primary election of 1924. The controlling statute provided that when
vacancies occurred in the office of County Clerk, the Board of County
Commissioners was to appoint to fill the vacancy “until the next general
election.” The Court denied the writ, holding that the office of Clerk was
not open for election, since it was filled by appointment until the next
election at which a County Clerk would regularly be elected. The Court
stated:

* * * Now that county officers hold for a term of four
years, a vacancy occurring in such offices is to be filled by
appointment by the board of county commissioners until the
next general election prescribed by law for the election of
county officers. It may be that the legislature, having changed
the term of county officers from two to four years, should
have been provided that an election to fill a vacancy be held
at any biennial election; but they did not do so, * * *.

The rule stated in the Jepsen case, supra, was followed in Grant and
McNamee v. Payne, b0 Nev. 250] 107 P.2d 307 (1940), where it was held
that an election for the office of State Senator of Clark County, vacated by
the resignation of the incumbent in 1940 could not be held at the biennial
election of 1940, but could only be held at the general election of 1942,
when that office would ordinarily be filled by election. As to county
offices as opposed to state offices, however, the Court said that the 1939
amendment to Section 4813 NCL (presently mglggﬂ] supra) was “for
the purpose of changing the rule declared by this court in State ex rel.
Bridgesv. Jepsen * * *.” The 1939 amendment referred to appears at page
146, Statutes of Nevada 1939, and that amendment together with the
amendment appearing at page 165, Statutes of Nevada 1933, had the effect
of changing the term of appointment to a vacated county office from the
next ensuing general election to the next ensuing biennia election.

NRS 25%.%601. supra, relates specifically to the office of District
Attorney and provides that the appointee of the Board of County
Commissioners shall fill a vacancy “until the next ensuing biennial
election.” The legidative history beneath this statute does not indicate that
it was ever amended; however, the comparable statute in NCL, Section
2085, provided that the appointee would “remain in office during the
balance of the unexpired term.” The reviser’'s note to notes
the change in language and makes reference to Section 4813 N 1931
(supra). He has adopted the view that the 1939 amendment to that section,
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which governed al county officers, amended the specific section
governing District Attorneys. The Nevada Revised Statutes were enacted
as the law of this State and all prior laws were repealed by virtue of
Chapter 2, Statutes of Nevada 1957, page 2.

It can readily be observed from the foregoing that the existing statutes
result from a clear legislative attempt to overcome the rule stated in the
Jepsen case and furnish the electorate with an opportunity to fill a vacated
county office at the earliest convenient time. It follows that the
appointment of the present District Attorney of Clark County cannot
extend beyond the next biennial election to be held on the 8th day of
November, 1960, at which time the voters shall determine who shall fill
the unexpired term of that office.

Having decided that the District Attorney must be elected at the coming
biennial election, it is necessary to determine in what manner the political
parties are to choose the nominees to that office. provides:

294.300 Vacancy in party nomination after primary: How
filled. Vacancies occurring after the holding of any primary
election shal be filled by the central committee of the
political party of the county, district or state, as the case may
be. Such action shall be taken not less than 30 days prior to
the November election.

In the case of Brown v. Georgetta 275 P.2d 376 (1954), it

was contended the cited statute applied only in cases where the nominee at
the primary election died or resigned, but the Court held the statute was
not so limited. In that case it was applied to a vacancy in nomination
created by a vacancy in office occasioned by the death of Senator
McCarran following the primary election. The Court cited from Penrose v.
Greathousg, 233 P. 527, 529:

But, as said in Sate v. Hostetter, supra, where, by reason
of death, asin this case, a vacancy in an office occurs shortly
before a general election at which someone to fill the office
for the unexpired term should be chosen, and no one has
been nominated to said office (as in this case), there is a
vacancy in the nominations within the meaning of the
election law, and such a vacancy may be supplied, at any
time prior to the election, by a nomination authenticated in
the mode pointed out by the ballot law.

In the case at hand the resignation of George Foley occurred prior to the
actual holding of the primary election but following the last day permitted
for filing. This resulted in the creation of a vacancy in party nomination
after the holding of a primary, and we are, therefore, of the opinion that

applies and the respective County Central Committees
shouTd nominate.
Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
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Deputy Attorney Generd

OPINION NO. 60-180 HEALTH, STATE DEPARTMENT OF—
Foodstuffs manufactured or packaged in Nevada must bear the name
not license number) of the manufacturer or packer.
construed. If processed and packaged in Utah for shipment tc |pmen o
an consumption in Nevada, the same rule applies, for the effect
upon interstate commerce would be only indirect.

Carson City, October 3, 1960

Mr. W. W. White, Director, Division of Public Health Engineering, State
Department of Health, 755 Ryland Street, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. White:

The Lucerne plant of Salt Lake City has undertaken the processing of
milk for Cream o' Weber and Hi-Land Dairies in cartons containing the
name and all of the advertising of Cream o' Weber and Hi-Land Dairy
Companies. The Division of Public Health Engineering of the Nevada
State Department of Health has informed the interested companies that the
cartons shall aso contain the following printed material, “Processed and
Bottled, Lucerne, Salt Lake City,” insofar as the cartons for export to
Nevada for consumption in Nevada are concerned. The Cream o Weber
and Hi-Land Companies desire, in addition to their individual advertising,
the following printed material on the carton: “Processed and Bottled, Salt
Lake City, Plant No. 10.” The Lucerne plant is licensed under the laws of
Utah as Plant Number 10. The difference in views of proper content of the
material to be printed on the carton is one of occupation and trade name
competition, for Lucerne is a competitor of the two dairy companies
designated.

QUESTION
Would the imprinting upon the carton for milk to be exported to
Nevada for consumption in Nevada, in the form urged by the Cream
0’ Weber and Hi-Land Companies, satisfy the requirements of the Nevada
law?
CONCLUSION
We have concluded that the question must be answered in the negative.
ANALYSIS

Under Chapter 585 of the Nevada Revised Statutes, entitled, “Food,
Drugs and Cosmetics. Adulteration; Labels;, Brands,” Section
in part provides:

585.350 A food shall be deemed to be misbranded:
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5. If in package form, unless it bears a label containing:
(@ The name and place of business of the manufacturer,
packer or distributor.

In harmony with this statute, under its rule-making power, your
department has promulgated a rule, together with other rules on July 12,
1960, which in part provides the following:

Section 4. Labeling. All bottles, cans, packages, and other
containers enclosing milk or any milk product defined in
these regulations shall be plainly labeled or marked with * *
* (5) the name of the producer of raw milk for pasteurization
or processing, and the name of the plant and location at
which the contents were pasteurized; * * *.

Under NRS 585.350] subsection 5, (a) if a carton of milk is in
“package’ Torm, and It appears to us that it clearly is in such form, the
carton will be misbranded unless it bears a label containing “the name and
place of business of the manufacturer, packer, or distributor.”

By liberal construction of the statute, under the police powers of the
State, in the interest of the health and welfare of the people, we believe
that a plant which pasteurizes and packages milk is a “manufacturer or
packer” within the provisions of the statute. This leads to the conclusion
that the name of “Lucerne’ as distinguished from the number assigned to
this plant must be used in those milk products prepared for shipment and
consumption in Nevada.

To this point we have disregarded the question of interstate commerce
and have dealt with the statute as if al of the three interested companies
were domiciled in Nevada.

Indirect effects upon interstate commerce, when imposed by the states,
are not under the commerce clause of the United States Constitution
rendered unconstitutional. This imposition is no more than that imposed
upon persons similarly situated in Nevada. In Schecter v. United Sates,
295 U.S. 495, 79 L.Ed. 1570, 55 S.Ct. 837, 97 A.L.R. 947, the Court said:

* * * where the effect of interstate transactions upon
interstate commerce is merely indirect, such transactions
remain within the domain of State power.

If the commerce clause were construed to reach all
enterprises and transactions which could be said to have an
indirect effect upon interstate commerce, the Federal
authority would embrace practically all activities of the
people and the authority of the State over its domestic
concerns would exist only by sufferance of the Federa
Government. Indeed, on such atheory, even the development
of the State's commercia facilities would be subject to
Federal control.

See also Highland Farms Dairy v. Agnew, (1936 D.C.) 16 F.Supp. 575,
and Attorney General Opinion No. 241 of February 12, 1957.

It follows, we think, without stating that as to milk products placed in
cartons in Salt Lake City, Utah, not to be exported to Nevada for
consumption here, that the Nevada State Department of Heath has no
control or jurisdiction.
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Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-181 WATER AND WATER COURSES; STATE
ENGINEER'S ORDER DECLARING ARTESIAN BASIN—
State Engineer can administer artesian basin notwithstanding
appeal of Order to District Court where no stay bond has been filed

by appealing party.
Carson City, October 11, 1960

Honorable Hugh A. Shamberger, Director, Department of Conservation
and Natural Resources, State Office Building, Carson City, Nevada

STATEMENT OF FACTS

Dear Mr. Shamberger:

On June 27, 1960, the State Engineer declared a portion of Smith
Valley, Nevada, as an artesian basin, pursuant to , subsection
2. Thereafter, within the statutory period, a group of Tandowners in the
declared basin filed an appeal with the District Court asking for ajudicial
review of the State Engineer’s Order. Thereafter, a different group of
landowners in the declared basin, being in favor of the Order of the State
Engineer, petitioned the Court for leave to intervene in the judicia review
proceedings and asked the State Engineer to proceed to regulate the basin
in accordance with his Order and pending the judicia review. The State
Engineer has taken the position that during the judicia review litigation
that he would be exceeding his authority if he proceeded to regulate the
basin. The petitioners in intervention, the group of landowners who favor
the Order of the State Engineer, take the position that the State Engineer is
duty bound to so regulate the basin in accordance with the Order.

QUESTION
Can the State Engineer proceed with the regulation of an artesian basin
according to his Order designating said basin where an appeal from such
Order has been filed with the appropriate District Court and where no stay
bond has been filed by appellants or must he obtain a Court order for that
purpose.

ANALYSIS
NRS 53030 provides
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534.030 Supervision of ground water basins by state
engineer; petition of well owners; review of orders; extent of
supervision; advisory services of governing bodies of water
districts, water conservation boards.

1. Upon receipt by the state engineer of a petition
requesting him to administer the provisions of _!@!!!]
t@, inclusive, as relating to designated areas, Signed
by not Tess than 15 percent of the owners of wells, in any
particular basin or portion therein, having a legal right to
appropriate underground water therefrom, he shall:

(8 Cause to be made the necessary investigations to
determine if such administration would be justified.

(b) If his findings are affirmative, designate such area by
basin, or portion therein, and shall make an officia order
describing the boundaries by legal subdivision as nearly as
possible.

c) Proceed with the administration of to

inclusive, as provided for herein.

. In the absence of such a petition from the owners of
wells in a ground water basin which the state engineer has
found, after due investigation, to be in need of administration
as relating to designated areas, the state engineer may upon
his own motion enter an order in the same manner as if a
petition, as described in subsection 1, had been received.

3. Such order of the state engineer may be reviewed by
the district court of the county pursuant to .
There follows subdivisions 4 and 5 but they are not pertinent to the
discussion here.
The Order designating a portion of Smith Valley as an artesian basin
was made by the State Engineer upon his own motion pursuant to
subsection 2 as quoted above.

s noted in subsection 3 quoted above, the Order of the State Engineer
may be reviewed by the District Court, pursuant to NRS 533.450] INNRS |
subsection 1, it is stated in part, “Such order or decision of the
State engineer shall be and remain in full force and effect unless
proceedings to review the same are commenced in the proper court within
30 days following the rendition of the order or decision in question and

notice thereof is given to the state engineer as provided in subsection 3.”
Taken aone it would seem that the moment an appeal from the Order of

the State Enii neer is taken, such appeal would operate as a stay. However,

0} subsection 5 states: “No bond shall be required except when
a Stay 1s desired, and the proceedings herein provided for shall not be a
stay unless, within 5 days following the service of notice thereof, a bond
shal be filed in an amount to be fixed by the court, with sureties
satisfactory to such court, conditioned to perform the judgment rendered in
such proceedings.”

We think that subsection 5 quoted above is controlling and where no
stay bond has been filed the State Engineer can administer a basin
pursuant to his Order even though an appeal to the District Court is
pending. It should be noted that the judicial review proceedings above
referred to pertain to adjudication and appropriation proceedings. The
underground water law came later and had no specific or specia
provisions for appeal or judicial review other than referring to NRS
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b33.450] Whether the judicial review proceedings as pertaining to
underground waters are adequate or appropriate is a matter for the

Legislature.
NR§ 5§4.1Z§|provi des:

1. Within an area that has been designated by the state
engineer, as provided for in [NRS 534.010] to [534.190,

inclusive, where, in his judgment, the ground water basin IS
being depleted, the state engineer in his administrative
capacity is herewith empowered to make such rules,
regulations and orders as are deemed essentia for the welfare
of the areainvolved.

2. In the interest of public welfare, the state engineer is
authorized and directed to designate preferred uses of water
within the respective areas so designated by him and from
which the ground water is being depleted, and in acting on
application to appropriate ground water he may designate
such preferred uses in different categories with respect to the
particular areas involved within the following limits:
Domestic, municipal, quasi-municipal, industrial, irrigation,
mining and stock-watering uses. (Emphasis supplied.)

The above two sections of are quoted only to point out

the latitude and discretion lodged in the State Engineer in the performance
of his administrative duties.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: William Paul

Specia  Deputy  Attorney
General for

Department of Conservation

OPINION NO. 60-182 PRIVATE DETECTIVES—A nonresident
private detective or firm, even if licensed in another state, and there
represent the public generally, may be employed by one Nevada
employer, without the requirement of Nevada licensing.

construed.
Carson City, October 14, 1960

Mr. Robert F. Stenovich, Superintendent, Nevada Highway Patrol, Carson
City, Nevada

STATEMENT OF FACTS

Dear Mr. Stenovich:
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Recently a private detective, not licensed in Nevada, was employed by
the Clark County Grand Jury, and by the office of District Attorney of
Washoe County. Presumably in both cases the individuals are duly
licensed in another state, and presumably these individuals have not
accepted private detective employment in Nevada, except with the one
employer as aforesaid.

QUESTION
Are such employments authorized by law?
CONCLUSION

We are of the opinion that the employment by the County Grand Jury is
clearly authorized.

Unless the private investigator or firm is employed by the District
Attorney, for and in aid of the Grand Jury of his county, under the
provisions of |N R% 172%% subsection 4, we are of the opinion that such
employment by aDisr [torney is not authorized.

ANALYSIS

We are principally concerned with the question of whether or not a
private detective (or firm) employed by a single employer in Nevada, must
be licensed in Nevada, under the provisions of _INR,S chapter 648 Before
exploring this question however, we observe that there 1S no question but
that the Grand Jury of a county is authorized, with the consent of the
Board of County Commissioners, to obtain the professional assistance of a
private detective (or firm) in the performance of its inquisitorial powers
and duties. This authority is contained in subsection 4,
which provides the following:

4. The grand jury shall have the power, with the consent
of the board of county commissioners, to engage the services
of an attorney other than and in addition to the district
attorney, certified public accountants, and such other skilled
persons as may be necessary in the performance of its
inquisitorial powers.

However, in our search we have not found a comparable section
authorizing a District Attorney, as such, to employ a private investigator.
subsection 4, provides:

“Private detective’” means and includes any of the
following:

(@) Any person who engages in business or who accepts
employment for hire, reward or fee to furnish or supply
information as to the personal character or actions or identity
of any person, or as to the character or kind of business or
occupation of any person.

NRSGAE06]provides:
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648.060 No person, unless he is licensed under this
chapter, shall:

1. Engage in the business of private detective for hire or
reward; or

2. Advertise his business to be that of private detective
irrespective of the name or title actually used.

in part, provides:

648.190 This chapter shall not apply: * * *

5. To any person employed as specia agent, detective or
private investigator for one employer exclusively in
connection with the affairs of that employer.

We are of the opinion that the fact that these persons are domiciled and
licensed in another state as private detectives, and there offer their services
to the public generally, is of no consequence in the determination of this
problem, and that so long as their employment in Nevada is for one
employer only and is upon an assignment “exclusively in connection with
the affairs of that employer,” such private detective fals within the quoted
exception and is not required to be licensed in this State. Of course, if
either private detective should advertise for or accept an appointment for
private detective service, in this State, in addition to the one permitted
contract, he would be required to be licensed by the Board, under the
provisions quoted.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-183 TAXES, EMINENT DOMAIN; ER§ 271%2
Where a tax-exempt public agency condemns real
property, the tax liability of the owner ends on the effective date of
the order permitting immediate occupancy if such is obtained, and
not upon entry of the Final Order of Condemnation. Real property

taxes which become a lien prior to condemnation are to be deducted
from the condemnation award.

Carson City, October 17, 1960

Honorable William J. Raggio, District Attorney, Washoe County, Reno,
Nevada

Attention: Mr. Eric L. Richards, Assistant District Attorney
STATEMENT OF FACTS

Dear Mr. Raggio:
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On the 27th day of December, 1957, the State of Nevada, on relation of
its Department of Highways, instituted proceedings to condemn for
highway purposes a parcel of rea property situate in Washoe County,
owned by Ruth Garfinkle Olsen. Pursuant to the provisions of NR§J 371§;Q|
the State obtained an “ Order for Immediate Possession,” effective June 19,
1958. A Fina Order of Condemnation was entered on August 3, 1960.
Mrs. Olsen was assessed and paid real property taxes on the condemned

parcel for the fiscal year commencing July 1, 1958 and ending June 30,
1959. She now seeks arefund of the amount paid.

QUESTION

Is a condemnee liable for payment of property taxes which accrued
prior to the Final Order of Condemnation but following the entry of an
order authorizing immediate occupancy of the parcel sought by the State?

CONCLUSION
No.
ANALYSIS

The problem of ascertaining a what stage in eminent domain
proceedings rights in respect of rea estate taxes are to be determined is
discussed at 45 A.L.R.2d 536, et seg. The annotator there points out that
the courts have reached varying solutions, depending upon the applicable

statutes. provides:

When payments have been made * * *, the court must
make a final order of condemnation, which must describe the
property condemned and the purpose of such condemnation.
A copy of the order must be filed in the office of the recorder
of the county, and thereupon the title to the property
described therein shall vest in the plaintiff for the purpose
therein specified.

Under the provisions of the plaintiff in an eminent domain

proceeding “any time after the commencement of suit” may, upon a proper
showing, obtain an order permitting occupancy of the premises sought and
authorizing work to be done thereon. In cases where the condemnor has
entered the property of the defendant pursuant to such an order, the
transfer of title contemplated by supra, amounts to little more
than alegal formality. The defendant property owner has been deprived of
al the beneficial use and enjoyment of his land and he should not be
required to pay taxes upon it.

Section 1253 of the California Code of Civil Procedure s, in substance,
identical to |NR§ §7.1§g Notwithstanding this provision, it was held in
City of Long Beach v. Aistrup, 164 Cal.App.2d 41, 330 P.2d 282, that
where atax exempt condemnor obtains an order for possession of property
prior to judgment and actually takes possession of the property, evicting
the owners therefrom, the owners are not thereafter obligated to pay red
property taxes.
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It is clear that in California the date marking the termination of the
landowner’s tax liability is the date upon which the condemning authority
actually takes possession of the property and makes substantial changes
upon it. It has been held that such acts constitute a “taking” within the
meaning of the California eminent domain provisions. See People v.
Joerger, 12 Cal.App.2d 655, 55 P.2d 1269. However, we are of the
opinion that where atax exempt public agency condemnsreal property, the
tax liability of the owner should end on the effective date of the order for
immediate entry if such is obtained, even though the mere issuance of such
an order does not congtitute a “taking.” See People v. Watkins,
Cal.App. , 345 P.2d 960. Convenience commends this view. The
County Assessor is not equipped to make inquiries as to the time when the
condemnor has actually entered upon the defendant’s property; but it is a
simple matter to file a court order in the office of the County Recorder. As
a practical matter, the effective date of the order and the date of physica
entry should not vary to any great extent. Subparagraph 2,
requires the court to take proof “of the reasons for requiring a speedy
occupation” and presumably, the plaintiff would not be granted the order
allowing occupancy unless he displayed an immediate need.

While Mrs. Olsen has not requested a refund of any taxes paid by
her on the condemned parcel for the fiscal year 1957-1958, it is clear that
such claim could not be allowed. By virtue of the provisions of
361.450] a lien attaches on all property assessed on the first Monday 1n

eptember “prior to the date on which the taxes are levied.” Taxes for the
fiscal year 1957-1958, therefore, became a lien on Mrs. Olsen’s property
in September of 1957, two months prior to the commencement of the
action. It is the genera rule that taxes which become a lien prior to
condemnation are to be deducted from the condemnation award. 45
A.L.R.2d 529, City of Long Beach v. Aistrup, supra.

In view of the above, Mrs. Olsen’s claim for refund of taxes paid
on real property for the fiscal year 1958-1959 should be allowed, since
immediate entry upon the parcel sought by the State of Nevada was

authorized prior to the accrual of the property taxes.
Your attention is invited to |N R; é54222 et seq., authorizing
refunds of moneys paid into the County Treasury where just cause exists,
upon resolution of the Board of County Commissioners.

The views expressed herein are in accord with the conclusions
stated in Attorney General Opinion No. 300, dated August 23, 1957.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-184 COUNTY COMMISSIONERS—County
Commissioners have no authority to enact an ordinance establishing
a standard of time for Clark County.

Carson City, October 24, 1960
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Honorable Jack C. Cherry, District Attorney, Clark County, Las Vegas,
Nevada

Dear Mr. Cherry:

Your letter of October 7, 1960 requests the opinion of this office on the
following question:

QUESTION

Is the Board of County Commissioners of Clark County, Nevada
empowered to govern the standard of time applicable to Clark County?

CONCLUSION
No.
ANALYSIS

In 1918 the Federal Government established five “standard” time zones
in the United States. The zones are designated Eastern, Central, Mountain,
Pacific and Alaska. The Interstate Commerce Commission is authorized to
define the limits of each zone. 15 U.S.C.A. Secs. 261 et seq. The statute
provides that the time zones created shall govern all common carriers
engaged in interstate commerce, al statutes, orders, rules and regulations
relating to the time of performance of any act by an officer of the United
States, or relating to the time within which rights shall accrue to persons
under federal laws. The federa legidation, however, is not exclusive of
state action on the same subject matter. Sate v. Benton, 10 Fed.2d 515,
aff'd.47 S.Ct. 189, 272 U.S. 525, 71 L.Ed. 387.

The only Nevada legisation pertinent to the instant matter is

whi ch reads as follows:

1. The governor of the State of Nevada may establish
daylight saving time for the State of Nevada. Such time shall
be established by proclamation, and, if proclaimed, shall be
the official time for the State of Nevada.

2. Daylight saving time, if proclaimed, shall be 1 hour in
advance of the standard time applicable to any portion of the
state.

It was held in Smith v. City of Pittsburgh, et al., 30 Penn. Dist. Reps.
454, that the Council of the City of Pittsburgh had no power to enact a city
ordinance establishing daylight saving time in view of the existence of a
state statute approving Eastern Standard Time. The cited Nevada provision
does not expressly declare “Standard Time’ as defined in Title 15,
U.S.C.A., to be the official time of the State of Nevada. However, it is
arguable that mg!ﬂ!! is at least a legidative recognition of the
federally declared standard time zones, since such was the “standard time
applicable” to most of Nevada at the time of the enactment of the statute.
The phrase “standard time” has been held to mean the standard time
provided for in Section 261, 15 U.S.C.A., McFarlane v. Whitney, 134
Texas 394, 134 S.W.2d 1047.
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Regardless of whether or not NRS 237.010] impliedly makes the
federally declared “Standard Time™ the officia time for the State of
Nevada, we are of the opinion that the County Commissioners have no

authority to enact an ordinance establishi ni a standard of time for Clark

County. It was stated in King v. Lothrop, b5 Nev. 405 36 P.2d 355, that
“It iswell settled that county commissioners have only such powers as are
expressly granted, or as may be necessarily incidental for the purpose of

carrying such powers into effect.” (Citing Sadler v. Board of
Commissioners of Eureka County, ) We find no statute
expressly or incidentally authorizing County Commissioners to enact an
ordinance regulating time.

It occurs to us in passing that perhaps the Legislature ought to consider
the enactment of legislation clearly defining what is “standard time” in the
State of Nevada and who is authorized to declare it or Nevadans may some
day be faced with the confusion extant in Kentucky, where a
Commissioner of the Court of Appeals of that state in a recent decision
prefaced the Court’ s holding by the following remarks:

We are again faced with the tribulations of time. This suit
is an attack on the validity of our 1952 statute undertaking to
regulate its official measurement in Kentucky.

It was anciently observed, “Our timeis avery shadow that
passeth away”. In Kentucky thisis only a half truth. Our time
is a fleeting shadow, but unfortunately, as a chronic problem
in calculation, it will not pass away.

It cannot be said with certainty what time it is in
Kentucky. Watches show one hour and the courthouse clock
another. It is five o’ clock in Frankfort, but it is four o’ clock
in Louisville. This is rather convincing evidence that the
hour was not a divine creation, but is wholly man made and
arbitrary. What time it is, is what a person thinks it is, and
practically nobody in Kentucky today is quite sure. Hamilton
v. City of Louisville (Ky.), (1960), 332 S.w.2d 539.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsay
Deputy Attorney Generd

OPINION NO. 60-185 EDUCATION, STATE DEPARTMENT OF,;
USE OF PUBLIC SCHOOL FUNDS FOR EDUCATIONAL
PROGRAMS IN COUNTY JUVENILE DETENTION
FACILITIES—Relevant statutes reviewed and found not to
authorize apportionment and use of state distributive school funds
for establishment and support of instructional programs restricted to
benefit inmates of Detention and Rehabilitation Facilities recently

established in Washoe and Clark Counties. 388.540,

pertaining to education of physically and mentally handicapped, and
NRS §§§((55(] relating to establishment of “school attendance areas’
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held inapplicable to authorize such educational program. Pending
legidative authorization therefor, such educational programs would
have to be assumed and paid for with county funds, if available
therefor.

Carson City, October 26, 1960

Mr. Byron F. Stetler, Superintendent of Public Instruction. Department of
Education, Carson City, Nevada

STATEMENT OF FACTS
Dear Mr. Stetler:

It is indicated that the Washoe County School District has requested
approval of the State Department of Education for the instruction of
children who are detained at Wittenberg Hall (the newly established
Washoe County Children’s Detention Home) by School District teachers
employed for the teaching of physically or mentally handicapped children
who are unable to attend school.

It is also indicated that Clark County School District has requested
approva for the establishment of a new “school attendance area” which
shal include the Spring Mountain Youth Camp, the recently instituted
Clark County Youth Detention and Rehabilitation Center, designed and
intended to accommodate juveniles adjudged and held subject to the
jurisdiction, custody and control of the District Court. Such new “school
attendance ared’ (indicated as admittedly for the exclusive benefit of
juveniles in said Youth Center), if authorized and approved by the State
Department of Education, would permit the employment of a teacher or
teachers to give academic instruction at the Youth Camp, with Clark
County School District, rather than Clark County, assuming and paying the
costs involved from apportioned distributive school funds.

QUESTIONS

l. In respect to apportionment and use of state distributive school funds
therefor FI S 387.125), would an instructional program for children,
detained I a County Detention Facility, be authorized under statutory
provisions (NR 440r388.540) pertaining to the education of
“physically or mentally handicapped minors’?

II. A. Would the instructional program contemplated for the Clark
County Spring Mountain Youth Camp (as outlined in the letter of
Honorable David Zenoff, District Court Judge, Clark County, Nevada,

dated September 13, 1960) come within the purview and scope of “public
school,” as statutorily defined (NRS 388. 61%1 [388.020), and the use of

“ publlc school” moneys, as regulated and governed by [NRS 387.040
387.045?

B. If our answer to Question IlA is in the affirmative, would use of
apportioned state distributive school funds be legally authorized for
support and maintenance of a school in Clark County’s Spring Mountain
Y outh Camp, a Juvenile Detention and Rehabilitation Facility?

CONCLUSIONS
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Question No. I: No.
Question No. 1, A: No.
Question No. 11, B: No.

ANALYSIS

NRS 388.440| entitled “Physically or mentally handicapped minor”
defined, provides as follows:

As used in NRS 388.440] to §§§54g, inclusive,
“physically or mentally handicapped minor’ means a
physically or mentally defective or handicapped person under
the age of 21 years who is in need of education. Any minor
who, by reason of physical or mental impairment, cannot
receive the full benefit of ordinary education facilities shall
be considered a physicaly or mentally handicapped person
for the purposes of _INR% 388.440] to [388.54(, inclusive.
Minors with vision, hearing, speech, orthopedic, mental and
neurological disorders or defects, or with rheumatic or
congenital heart disease, or any disabling condition caused
by accident, injury or disease, shall be considered as being
physically or mentally handicapped.

The above statutory definition of “physically or mentally handicapped
minor” must be deemed to exclude any but a medical handicap condition,
insofar as special educational provisions are concerned, if they are to be
paid out of State distributive school funds. Certainly, said definition does
not contemplate that a child physically prevented from attending school
because confined in a Y outh Detention Facility, is necessarily “physically
or mentally” handicapped, in the medical sense legally provided.

We would certainly agree that an adequate instructional program for
such unfortunate children or youths as may be adjudged to require
detention for socia rehabilitative purposes is a most laudable objective.
We are, however, concerned herein only with the legal question as to
whether, under existing law, authority exists for use of public school funds

for the indicated desired instructional programs.
In our considered opinion, sections through 388.540 do
not provide any legal basis or authority for insfructional programs to

inmates, judicially committed to, and detained in, County Detention
Facilities. Existing statutes which authorize special provision of education
to the “physically and mentally handicapped” cannot be construed to
include specia educational provisions for children or youths, not mentally
handicapped.

We have carefully examined other relevant Nevada statutes for such
authority without success. In the case of the Nevada School Of Industry
(the State Y outh Detention Facility), express statutory authority is given to
organize an instruction department, establish programs of study, or arrange
for the attendance of inmates of the School at the Elko County High
School (NRS 210.090). And directs that the Superintendent
of the ool of Tndustry make due arrangements for carrying out the
statutory requirements relative to education of the inmates therein.

In the case of dependent children committed to the Nevada State
Children’s Home in Carson City, Nevada, NRS 423.220 expressly
authorizes the attendance of such children in the public schools of the
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Ormsby County School District on the same basis as is afforded any other
resident children of said school district.

However, respecting County Detention Facilities (such as those
established by both Washoe and Clark Counties), we find no statutory
provision which clearly and explicitly applies. Thisis not surprising, since
these facilities have only recently been established as an answer to the
juvenile problem existing in these two most populous counties in the State.
It must also be noted that school district boards are restricted to exercise of
express powers conferred upon them or reasonably intended by the
Legislature and no others.

Obvioudly, because attendance would admittedly be restricted to the
inmates of such Detention Facilities only, the proposed and desired
educational programs for such facilities cannot reasonably be said to be
embraced in public schools, as statutorily defined. However, it has been
suggested that the problem of providing education to the inmates of both
such County Detention Facilities might be resolved by establishment of
“school attendance areas’ which would respectively include each of them
in both Washoe and Clark Counties. In view of such suggestion, it is
necessary, therefore, carefully to examine the provisions of [NRS 388.050
entitled “ School attendance areas. Creation; abolishment; ‘resident child
defined,” which, as here relevant, provides:

1. The board of trustees of a school district, with the
approval of the superintendent of public instruction, may
create a new school attendance area in the school district and
define its boundaries when:

(a) A school attendance areais not in existence.

(b) Transportation to an existing school is not feasible or
practical.

2. Whenever the attendance of any school child or school
children is the determining factor in the creation of a school
attendance area, such child must be a “resident child”, or
such children must be “resident children” within the meaning
of subsection 3 before any such school district shall be
entitted to receive any apportionment of public school
money.

3. AsusedinthisTitle of NRS, the terms “resident child”
and “resident children” mean all normal children between the
ages of 6 and 17 years who have actually resided in the
proposed school attendance area within the school district
with a parent or parents, or a guardian or guardians, for a
period of at least 3 months, but do not include:

(@) Children residing in the proposed school attendance
area within the school district who have aready completed
the grades proposed to be taught in the school.

(b) Children whose parents or guardians reside or have
their home outside the state or in any other school district
within the state. (Emphasis supplied.), See Attorney General
Opinion No. 177, June 24, 1935; Attorney General Opinion
No. 270, December 3, 1938.

The italicized portions of the foregoing statutory provisions, it is
submitted, impose restriction or limitations upon the establishment of new
“school attendance areas’ by use of public school moneys, which would

54



not be satisfied in the circumstances obtaining in the County Detention
Facilities established by Washoe and Clark Counties. The inmate group in
both such facilities would be a fluctuating one, in many cases lacking the
required 3 months' residence therein. Also, the parents or guardians of the
inmates would, at least in most instances, be resident outside the proposed
“school attendance area.” In short, these particular statutory provisions
were never legidatively intended to include or resolve the particular
educational problem here involved.

Admittedly, a satisfactory solution must be provided, in view of the
importance of education in the rehabilitation of children and juveniles
judicially committed to such County Detention Facilities. In the present
state of the law, apportioned public school moneys are, however, not
authorized therefor.

Pending possible legidative action providing such specific power and
authorization, we are compelled to the conclusion that any expense or cost
of educational programs, as outlined for the above-mentioned Washoe
County and Clark County Detention Centers or Facilities, must be borne
by each said county respectively, and be paid out of county funds.

We trust that the foregoing sufficiently answers your inquiries, and
proves helpful in effecting a satisfactory and definitive solution to the
problems herein reviewed.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 60-186 TAXATION; LEASEHOLD; LEASEHOLD
IMPROVEMENT S—Where lease provides that possessory interest
in real property and improvements made by lessee, to be removed
upon termination of lease, are to be assessed and taxed to lessee,
Assessor must assess possessory interest and improvements to lessee
and not to lessor during term of lease.

Carson City, October 28, 1960

Honorable Jack C. Cherry, District Attorney, Clark County, Las Vegas,
Nevada

STATEMENT OF FACTS
Dear Mr. Cherry:
The Union Pacific Railroad Company, as owner of lands within Clark
County, from time to time has leased certain of itslands to individuals and

other entities. The form of lease executed by the lessor and lessees, inter
aia, provides:
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It is agreed that no improvements placed upon the leased
premises by the Lessee shall become a part of the realty, and
the Lessee further agrees to pay before the same shal
become delinquent all taxes levied or assessed during the life
of thislease upon the leased premises and upon any buildings
and improvements thereon, or to reimburse the Lessor for
sums paid by the Lessor for such taxes, except taxes levied
upon the leased premises as a component part of the railroad
property of the Lessor in the state as awhole. (Section 2)

The Lessee covenants and agrees to vacate and surrender
the quiet and peaceable possession of the leased premises
upon the termination of this lease howsoever. Within thirty
days after such termination the Lessee shall (@) remove from
the premises, at the expense of the Lessee, all structures and
other property not belonging to the Lessor; and (b) restore
the surface of the ground to as good condition as the same
was in before such structures were erected, including,
without limiting the generality of the foregoing, the removal
of foundations of such structures, the filling of all
excavations and pits and the remova of al debris and
rubbish, al at the Lessee’'s expense, failing in which the
Lessor may perform the work and the Lessee shall reimburse
the Lessor for the cost thereof within thirty days after hill
rendered.

In the case of the Lessee’'s falure to remove said
structures and other property the same shall, upon the
expiration of said thirty days after the termination of this
lease, become and thereafter remain the property of the
Lessor; and if within ninety days after the expiration of such
thirty-day period the Lessor elects to and does remove, or
cause to be removed, said structures and other property from
the leased premises and the market value thereof on removal
or of the material therefrom does not equal the cost of such
removal plus the cost of restoring the surface of the ground
as aforesaid, then the Lessee shall reimburse the Lessor for
the deficit within thirty days after bill rendered. (Section 17)

The Assessor had heretofore assessed the leased land and

improvements to the lessor railroad, which assessment was premised upon
the interpretation of defining “real estate” and
defining “personal property. e interpretation of such sectionsbeing tha

the improvements in the nature of fixtures placed upon the leased land by
the lessees did not constitute persona property, but constituted red

property and by reason thereof were subject to assessment to the lessor as
owner of the land and became a lien against such land until such taxes

shall have been paid.
QUESTIONS
1. Does Nevada law mandatorily require the assessment of

improvements under a leasehold interest to be made against the owner of
the land irrespective of the ownership of the improvements thereon?
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2. Should such improvements be assessed against the owner of the
improvements where the lease provides for the dismantling and removal of
such improvements by the |essee?

CONCLUSIONS

1. That the law does not mandatorily, or at all, require the assessment
of improvements under a leasehold interest, as set forth hereinbefore, to be
made to the lessor owner of the land.

2. That the said assessment should be made to the lessee tenant.

ANALYSIS

Statutes imposing taxes are subject to strict interpretation. 51 Am.Jur.
616, Sec. 650.

It is well settled and familiar law that statutes imposing
taxes are to be construed most strongly against the
government, and in favor of the citizen, and are not be
extended beyond the clear import of the language used.
(Portland Terminal Co. v. Hinds, 154 A.L.R. at p. 1306.)

The lessor and lessee herein mutually agreed that no improvements
placed upon the leased land by the lessee shall become a part of the realty,
and also that upon the expiration of the term of the lease the lessee shall
remove from the premises, at the expense of the lessee, all structures and
other property not belonging to the lessor. Thus the lessor expressly
disclaims any right of ownership and control of the lessee’ s improvements,
save and except, in the event of the failure of the lessee to remove its
property at the end of the term as provided in section 17 of the lease
agreement.

At common law, a building or other structure erected by one person on
the land of another is, as a genera proposition, considered as a part of the
realty, nevertheless, where the intention of the parties is shown, it may be
owned by and taxed to a person other than the owner of the land. (22
Am.Jur. 778, Secs. 63, 64. Anno. 154 A.L.R. 1309 et seq. See also 51
Am.Jur. 451, Sec. 435 as amended at p. 26, pocket part, Cumulative
Supplement, 1960.)

A leading case in point with the instant question is Portland Terminal
Company v. Hinds, hereinabove cited.

Briefly, the facts were that the land was owned by the Termina
Company, a railroad corporation, but leased by the owners of buildings
erected upon said land. In 1942 taxes upon some 41 buildings were
assessed to the Terminal Company. The company paid the taxes to
assessed and filed with the assessors application for abatement thereof
upon the ground that it was not the owner of the buildings. The assessors
denied the applications. The company sought judicial relief.

The Court anayzed the facts, the statutory law of Maine, and many
cases of other states and thereupon held as follows:

1. Where the interest of alessee in a building erected by
him on leased land is not merely a contractual right operative
only between himself and the landowner, but has the status
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of a separate and distinct estate, a building which he has a
right to remove upon the termination of the lease, or which is
not to become the property of the lessor until the termination
of the lease, is taxable during the term of the lease to the
lessee rather than the lessor under a taxing statute which
provides that buildings on leased land or on land not owned
by the owner of the buildings shall, when situated in any city,
town, or plantation, be considered real estate for purposes of
taxation, but when located in unorganized territory shall be
taxed as personal property.

In the course of the opinion the Court said:

The exact issue presented has not been previously before
this court. The question has been passed upon, however, in
other jurisdictions and although the tax statutes of the
different states are not the same, we believe that the principle
upon which the decisions have been based is applicable to
the case before us.

Opposite results have been reached in the adjudicated
cases, but the courts of those jurisdictions have been, for the
most part, in agreement that the conclusion reached depends
upon the view taken as to the nature of the interests of the
building owner. In those jurisdictions where the interest of
the building owner is considered a mere contractual right
operative only between the parties thereto, it has been
generaly held that the building is taxable to the lessor as the
owner of the entire property while in those jurisdictions
where the interest of the building owner attains to the status
of a separable and distinct estate, the building is taxable to
the building owner. This reasoning would seem to be a
logical application of the rule that property is taxable to its
owner.

Adverting to the Nevada statutes governing the taxation of property, it
may well be that [NRS 361.035] defines the improvement property of the
lessee herein as “red estate”. But this, we think, is a classification for
property tax valuation purposes and not necessarily fixing and determining
that such property is to be at al times and under all circumstances
assessable to the owner of the land upon which such property is located.

b) and (c) also defines possessory rights to land as rea
estate, but the Tanguage thereof does not import actual ownership of the
land in al cases. Such definition also relates to the use of any land by a
lessee, tenant or any other person to whom the right of use is granted by
the owner. The power to tax possessory rights even to land of the United
States was long ago sanctioned by the Court in Sate v. Central Pacific
RR. Co, Forbes v. Gracy, 94 U.S. 762; Opinion No. 366,
Attorney General Report 1946-1948. This latter right is now limited to
possessory rights on federal lands upon which the government is not
paying sums of money in lieu of taxes to the State. 4).

The Nevada Supreme Court, in the case of NellisHousing Corporation
v. Sate of Nevada, No. 4120 dated May 22, 1959, dealt with
a tax on possessory interests and leasehold improvements on Tand owned
by the United States, but leased to a private corporation. The Court stated,
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“It is conceded that the interests of the lessees are subject to taxation.”
Here both the lessees possessory interest in the federal land and the
improvements placed on the same were assessed and taxed.

Notwithstanding “possessory rights’ to land are defined as “real estate”,
nevertheless such rights also constitute property belonging to a lessee
tenant, which the assessor in the performance of his duty to ascertain all
real and personal property, and the owner thereof subject to taxation,
should evaluate and assess to the owner thereof. (NRS 3%1.2635 B61.265
In this connection it is to be noted that the Court inthe Portland Termina
Co. v. Hinds case applied the rule of taxation of the property in question
there to the lessee owner on the principle that it applied to both real and
personal property of the lessee.

The lessor owner of the land in question here has expressly contracted
with the lessee that no improvement placed on the leased land by the
lessee shall become a part of the land. Thus the lease in this respect places
such imi rovements, defined in the statute as “real estate,” squarely within

NRS 361.035(3) reading:

3. When an agreement has been entered into, whether in
writing or not, or when there is sufficient reason to believe
that an agreement has been entered into, for the dismantling,
moving or carrying away or wrecking of the property
described in subsection 1, or where such property shall
undergo any change whereby it shall be depreciated in value
or entirely lost to the county, such property shall be classified
as personal property, and not real estate.

We think it is clear that by reason of the terms of the lease agreement
herein there are two classes of property owned by the lessee that, under the
law, are assessable to him, i.e., possessory right to the use of the land
classified as real estate and improvements placed upon the land classified
as persona property.

It is the statutory duty of the Assessor to require any person, firm, etc.,
within the county owned by such person, etc. (NR 1. The
assessment of the tax is required to be made to the owner of the listed

property.
Every tax Tevied under the provisions of the law shall be a perpetua

lien against the property assessed. (NRS 361.450) Also the Assessor,
assessing property of any person etc., who does not own real estate within
the county of sufficient value in the Assessor’s judgment to pay the taxes

on both real or personal property so assessed, shall proceed immediately to
collect the taxes on the personal property. (N R% %1595[) Following the
procedure set forth in[N R)S 361.53%, _|é%1.54€5, .560.

Entertaining the views hereinabove expressed, it is our considered
opinion:

1. That the law does not mandatorily, or at all, require the assessment
of improvements under a leasehold interest, as set forth hereinbefore, to be
made to the lessor owner of the land.

2. That the said assessment should be made to the lessee tenant.

The Court in the Portland Terminal Co. v. Hinds case ended its opinion
by saying:

If there are difficulties to enforcing taxation of a building
upon leased land as real estate, as suggested by counsel for
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the appellees, resort must be had for correction by legislative
action.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: W. T. Mathews
Specia  Deputy  Attorney
General

OPINION NO. 60-187 PUBLIC ACCOUNTANTS—One's “principa
occupation” is that occupation to which he devotes his principal
attention, in time, and effort in gaining livelihood. Chapter 131,
1960 Statutes, construed.

Carson City, November 2, 1960

Mr. J. W. McMullen, C.P.A., Secretary-Treasurer, State Board of
Accountancy, P.O. Box 30, 320 South Virginia Street, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. McMullen:

The Legidlature of 1960 enacted Chapter 131, in which it created the
Nevada State Board of Public Accountants, provided for the licensing,
registration and regulation of Certified Public Accountants, and Public
Accountants, and partnerships thereof and provided for the suspension,
and revocation of certificates, licenses, etc. The statute is a complete
regulatory statute within itself, and repeals NRS 682.010|to p82. but
protected rights, proceedings, acquired or instituted thereunder prior to
April 1, 1960, which was provided as the effective date of the said Chapter
131.

Section 36 of the Act, in part, provides:

Sec. 36. 1. Any person who:

(@) Is aresident of this state, or has a place of business
therein; and

(b) Has attained the age of 21 years; and

(c) Is of good moral character; and

(d) Meets the requirements of subparagraphs (1) or (2) of
this paragraph (d), may register with the board as a public
accountant on or before September 1, 1960:

(1) Persons who held themselves out to the public as
public accountants and who were engaged as principals (as
distinguished from employees) within this state on April 1,
1960, in the practice of public accounting as their principal
occupation. (Emphasis supplied)

This section also in subsection 3 thereof provides:
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3. The board shall in each case determine whether the
applicant is eligible for registration. Any individual who is so
registered and who holds a permit issued under section 39
shall be styled and known as a public accountant.

Pursuant to the statute quoted, some 190 persons have made application
to the Board for registration and the issuance of a permit to designate each
of such persons as a “Public Accountant.” Such applications were filed
prior to September 1, 1960. The Board will conduct its next meeting on
November 11, 1960, and desires in the meantime to be advised as to the
manner of construing and interpreting the language “ principal occupation,”
for the purposes of granting or denying individual applications.

QUESTION

What tests are valid, under the statute, to be applied by the Nevada
State Board of Public Accountants, in the granting or denying of
individual registration of applicants as Public Accountants?

CONCLUSIONSAND ANALYSIS

We shall glean from the statute and the ruling cases, certain principles
that may safely be declared as guides.

1. On April 1, 1960, the applicant for registration must
have been “holding out” to the public that he was a Public
Accountant.

If on April 1, 1960, an applicant for registration was employed in
accounting work by a sole employer, and had held out to the public the
information that he was available to do public accounting work, for hire,
this requirement would not be met. Neither would this requirement be met
by one who on that date, although doing accounting work exclusively, was
a mere employee of a firm of accountants, or working exclusively for one
firm or on one account.

2. On April 1, 1960, the applicant must have been
engaged in the practice of public accounting as his “principal
occupation.”

One's “principal occupation” is that “occupation or business on which
the party chiefly relies for a livelihood, and which engrosses the most of
his time and attention, not for a day or wee, or month, but through the
year.” Smalley v. Masten, 8 Mich. 529. In this case it was held that it was
error for the Court to permit testimony in regard to which of two
occupations brought in the most money.

We are clearly of the opinion that no precise length of time of being so
employed may be specified or required to make it the “principal
occupation.” Circumstances will vary in individual cases. One might break
over very gradualy in one instance from one occupation to another and
thus be engaged in the occupation for a long time before it became his
“principal occupation.” Or, in another case the changeover might be very

rapid.
61



In Sate v. Eischen, (Minn. 1957) 86 N.W.2d 652, the appointment of
Eischen was challenged as a member of the State Board of Barber
Examiners, on the ground that he had not, as required by statute, engaged
in the barber trade for five years prior to his appointment. The Court held
the appointment good and held that the statute did not require the five
years of barber service be at the exclusion of al other activities, and that
statutes prescribing qualifications for appointees to public office must be
liberally construed in favor of the appointees. Johnson v. Starkey, 52 N.W.
24,

In Evans v. Woodman Accident Association, 171 P. 643, Evans, a
school teacher, was killed while cutting down atree on his father’s farm. It
was contended in an effort to defeat the insurance clam that he had
changed his occupation to farmer from that of school teacher. The Court
rejected this and said:

The word “occupation” must be held to have reference to
the vocation, profession, trade or calling which the assured is
engaged in for hire or for profit, and not precluding him from
the performance of acts and duties which are simply
incidents connected with the daily life of men in any or al
occupations, or from engaging in mere acts of exercise,
diversion or recreation.

In Dorrell v. Norida Land and Timber Company, (Idaho 1933) 27 P.2d
960, involving liability under the Workmen's Compensation Law, the
Court defined “occupation” as “That which principally takes up one's
time, thought and energies, especially one's regular business or
employment; also whatever one follows as a means of making a
livelihood.”

In Harris v. Southern Carbon Company, Inc., (La. 1935) 162 So. 430,
the Court said:

“Occupation” has been defined by the courts of this
(Ohio) and other states to be “that particular business,
profession, trade, or calling, which engages the time and
efforts of an individual”. In other words, the employment in
which one regularly engages, or the vocation of one's life. *

See also: Industrial Commission of Ohio v. Roth, (Ohio
1918) 120 N.E. 172, in which the above definition is
adopted.

See also Sovereign Camp v. Craft, (Alabama 1922) 94 So.
831, in which virtually the same definition has been
employed.

3. One's “principal occupation” is not determined by the
relative amount of money derived therefrom, but is
determined by a factual anaysis of which work, in gaining a
livelihood, engages the bulk of his time, concentration and
effort.

An individua shows which industry he regards as most desirable for
him, as to income, health, satisfaction in the performance and long term
dependability, (and perhaps other values important to him) principally by
the time and concentration that he devotes to it.
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4. One's “principal occupation,” need not be his sole
occupation.

One may have two or more occupations which he follows for profit to
earn hislivelihood. One of the several occupations may be classified as the
“principal occupation”, if he devotesto it more of his active concentration,
time and attention than he devotes to the combined other occupations.

5. April 1, 1960, is the date which fixes the “principal
occupation” of the applicant.

The evidence which will determine the “principa occupation” of the
applicant on April 1, 1960, will include that date, and a number of weeks
or months prior to that date, but will reject al evidence of occupation and
employment subsequent to that date.

6. This statute prescribing regulations and qualifications
for registration as Public Accountants must be liberaly
construed in favor of the applicant.

In those cases in which it is not clear that under the law and the
evidence presented to the Board, the registration should be denied, the
applicant is entitled to a libera construction and as a result of such liberal
construction is entitled to be registered.

Borderline cases may arise, in which the Board feels that additional
information is available to the applicant, which, if supplied, would show
clearly whether the application should be approved or rejected by the
Board. In such cases it is suggested that the matter be continued and that
the applicant be requested to supply documentary evidence or relevant
testimony upon the specific matter to be designated in the communication.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-188 ELECTION LAW; CHANGE OF PARTY
AFFILIATION—NRS Chapter 294 construed relative to change of
party affiliation. Anelector may not change party affiliation between
Genera Elections of this State and become candidate for office at
the Primary Election of politica party newly chosen by him.

Election Law; Refund of Filing Fees, County Commlsﬂoners—_nNR

Chapter 294 and [NRS 354 22% construed. Elector disqualified from

ecoming candidafe Tor office on primary ballot of political party not

entitled to refund of filing fees as matter of legal right. Board of

County Commissioners has power to consider application for refund

of filing fees, and allow or rgject claim for same.
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Carson City, November 4, 1960

Honorable L. E. Blaisdell, District Attorney, Mineral County, County
Court House, Hawthorne, Nevada

Dear Mr. Blaisddll:

Requests have been made for an opinion interpreting [NRS Chapter 294]
relating to certain phases of the primary election law and of the right of a
party filing a declaration of candidacy to obtain the return of the filing fee
for office when it has been determined that the name of that party could
not legally appear on the ballot. We answered your telegram of August 16,
1960 by telegram of August 17, 1960. The answers to the questions posed
in your telegram were accurate but it is deemed advisable, because of
numerous inquiries, both written and oral, received by this office since that
time, to issue a formal opinion clarifying the answers given, together with
the reasons therefor as well as other related matters not previously
specifically covered.

STATEMENT OF FACTS

A party who had been registered as a Democrat in 1958, and for some
time prior thereto, reregistered as a Republican in June 1960 and filed for
office in the primary elections of 1960 as a Republican. A party registered
as an Independent in 1958, and prior thereto, reregistered as a Democrat in
February 1960 and filed for office in the primary elections of 1960 as a
Democrat. In both cases the applications and declarations of candidacy
were accepted by the County Clerk of your county, together with payment
of the filing fees required by law. There is some suggestion that in at least
one instance the candidate inquired about the clause in the form of
declaration of candidacy regarding reregistration and change of
designation of political party affiliation since the last general election of
this State and that the County Clerk informed the prospective candidate
that the clause “was almost obsolete” and would not affect the candidacy
of the party involved. Apparently the clause regarding reregistration and
party affiliation were thereupon stricken from the declaration of candidacy
in a least one instance before same was completed, signed, verified and
filed. Thereafter, and as a result of the telegraphic opinion issued by this
office, the names of the two candidates were stricken from the primary
ballots of the respective political parties (or were never printed thereon) so
that those names were not presented to the electorate to be voted upon at
the primary elections held in 1960.

On the above state of facts questions are presented by your office and
by several other District Attorneys in this State, as well as by many
candidates and other interested parties.

QUESTIONS

1. May a qualified elector of the State of Nevada registered as an
adherent of one political party and affiliated with such party at the last
genera election (1958) reregister, change the designation of his political
party affiliation between general elections of this State and become a
candidate at the primary elections of 1960 on the ballot of the other
political party?
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2. May a qualified elector of the State of Nevada registered as an
Independent, with no party affiliation at the general election of 1958, (the
last genera election of this State) reregister in 1960 and claim affiliation
with either of the political parties and become a candidate at the primary
election on the ballot of the political party selected by him as a proposed
candidate?

3. In the event the name of a proposed candidate in either of the
situations described in the foregoing questions cannot legally appear on
the primary ballot of either of the political parties, has such proposed
candidate the right to demand and receive, from the County Clerk or the
County Treasurer, the return of the fee paid pursuant to law for the filing
of the declaration of candidacy?

4. If the answer to Question No. 3 is in the negative, has the Board of
County Commissioners the power to make refund of the filing fee of such
proposed candidate?

CONCLUSIONS

Question No. 1: No.
Question No. 2: No.
Question No. 3: No.
Question No. 4: Yes, as herein qualified.

ANALYSIS
NRS294.125]reads as follows:

Declaration of candidacy, acceptance of nomination:
Form.

1. A declaration of candidacy or an acceptance of a
nomination shall bein substantially the following form:

Nomination Paper of
for the Office of

State of Nevada

County of SS.

For the purpose of having my name placed on the official
primary ballot as a candidate for nomination by the
Party as its candidate for the

office  of , |, the
undersigned do solemnly
swear (or affirm) that | reside a No. ,
Street, in the City (or Town) of

, County of ,

State of Nevada, and that | am a qualified elector of the
election precinct in which | reside; that | am a member of the
Party; that | have not reregistered
and changed the designation of my political party affiliation
on an official affidavit of registration since the last general
election; that | believe in an intend to support the principles
and policies of such political party in the coming election;
that | affiliated with such party at the last general election of
this state; that if nominated as a candidate of the
Party at the ensuing election | will
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accept such nomination and not withdraw; that | will not
knowingly violate any election law or any law defining and
prohibiting corrupt and fraudulent practice in campaigns and
elections in this state; and that | will qualify for the office if
elected thereto.

(Signature of candidate for office)
Subscribed and sworn to
before me this)
day of ,
19 .

Notary Public (or other
officer authorized to
administer an oath).
(Emphasis supplied)

The above statute, particularly the emphasized portions, which are not
in any way obscure or ambiguous, amply sustain our conclusions to
Questions Nos. 1 and 2. We feel that any elector or official is put on notice
and informed of exactly what is required in the matter of becoming a
candidate on the primary ballot of a political party at a primary election.
While it is our opinion that the statute, standing alone, furnished the
complete answer to the first two questions propounded, official and
judicial opinion interpreting the law is not lacking.

The matter of change of party affiliation and its effect on a declaration
of candidacy for office (or acceptance of nomination) on the ballot of

political party is treated fully in the case of State v. Brodigan (1914)
:\mev. 55
Wi

In that case the Nevada Supreme Court held that compliance

e statute (now was essential in order to enable an
elector to become a candidate Tor office on the primary ballot of a political
party. The Court went to great lengths to list the elements of the
declaration of candidacy or acceptance of nomination required of
prospective candidates under the statute. One of these is the declaration of
having affiliated with the same party at the last general election held in this

State, in order to run for office on a party ticket in the primary elections.
After listing the elements required in the form of nomination paper

the Court went on to say:

By these declarations under oath, made prerequisites for
one seeking nomination, it was undoubtedly intended to
require the applicant to declare the parth of which he was a
member and with which he affiliated at the last general
election, and this must be the same party under whose party
designation he seeks the nomination at the ensuing primary.
Every substantial element of the nomination paper and the
oath therein prescribed precludes the idea of an applicant for
nomination seeking the nomination of two distinct parties at
the same primary.

The object of the primary law, generally speaking ,was to
avoid those things which under the old convention system
were believed to be corrupt. The spirit of the law was to get a
popular expression as to choice of candidates from the
membership of the respective political parties within the
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state. The various changes, amendments, and modifications
of our primary laws that have been enacted by recent
legidatures have had for their purpose and am the
elimination of one political party from the primary election
of another, the object being to prevent one political party
from interfering with another as to the selection of party
nominees for the various offices. (Emphasis supplied.)

The office seeker in such cases must file a declaration of candidacy in
the prescribed form or his name simply cannot appear on the official ballot

to be used at a primary election.
reads asfollows:
Conditions for printing name on ballot. A candidate's
name shall not be printed on an official ballot to be used at a
primary election unless he qualifies by filing a declaration of

candidacy or by filing an acceptance of nomination, and by
paying afee as provided in this chapter. (Emphasis supplied.)

The mandatory “shall not” negatives the possibility of departing from
the requirements of the statutory provision fixing the essentials of the
nomination paper, to wit, the declaration of candidacy or acceptance of
nomination. These clauses may not be stricken from the nomination paper
by the County Clerk, the candidate or any other party.

At this point it might be well to note that the direct primary law in
substantialy the form in which it is now found on the statute books of this
State was subjected to and withstood a full-scale, broadside attack on its
validity and constitutionality and was upheld by the Supreme Court of the
State of Nevada. (See Riter v. Douglass (1910))

The provisions of Chapter 294 NRS adverted to apply equally to those
affiliated with one of the political parties desiring to become a candidate
for office and those registered as Independent and seeking for the first time
to become the candidate of a recognized political party in a primary
election. This was definitely settled and established by the Nevada
Supreme Court in the case of Reed v. Stewart (No. 4349, filed August 9,
1960) [7/6 Nev. 361} 354 P.2d 858.

Theright of an elector to become the candidate of a political party at
primary elections and to have his name printed on the official ballot must
conform with the requirements of the direct primary law. However, what
has been stated above refers only to a declaration of candidacy or
acceptance of nomination as the proposed nominee of one of the political
parties. Anyone desiring to become a candidate for office may be
nominated as an Independent by complying with the procedure outlined in
The provisions of the direct primary law deal only with
present candidacy on the ballot of a political party at a primary election.
Neither the qualifications of an elector nor the right of a duly qualified
elector to become a candidate for office as an independent candidate can
be abridged, amended, modified or restricted by statutory enactment for
reasons other than those stated in the Constitution of the State of Nevada
itself (Constitution Article 2, Section 1; Article 15, Section 3).

Parus v. District Court (1918) 42 Nev. 229,241; Sate ex rel. Boyle v.
Board of Examiners (1890) PI Nev. 67] 69; State v. Findlay (1888) [20 |
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Parenthetically, it might be well to note that the clauses with which this
opinion deals and to which it applies will not be effective after January 16,
1961, under the new election law (Statutes of Nevada, 1960, Chapter 157,
Page 235). Section 57 of the new law has eliminated the clauses in the
nomination paper relating to change of designation of political party and
affiliation with that same party at the last general election held in this
State. Our opinions must deal with the law as it exists and the statutory
provisions now found; but it is not improper to direct attention to relevant
future changes enacted by the Legislature. Moreover, since amendments,
changes and modifications of our statute law, entirely within the province
and sound discretion of the Legislature, are constantly found necessary or
advisable, the deleted portions of the statute relating to primary elections
and dligibility to become the candidate of a political party may well be
restored.

We next consider Question No. 3, dealing with the legal right of aduly
qualified elector to demand the return of the filing fee paid with his
declaration of candidacy or acceptance of nomination when it has been
ascertained that his name cannot appear or be printed on the official ballot
of the political party whose candidate he seeks to become in the primary
election.

As above pointed our the name of a candidate may not be printed on the
official ballot to be used at a primary election unless he qualifies by filing

his declaration of candidacy or acceptance of nomination and by paying
the fee provided by law (NRS 294.115). The amount of the fee is
specificaly fixed in[NRS 294.T45] and 1S 1n the sum of $40 for any county

office. The fees recetved by the County Clerk are required immediately to
be turned over to the County Treasurer:

294.150 Disposition of filing fees.
1. The county clerk shall immediately pay to the county
treasurer all fees received by him from candidates.

The Supreme Court of the State of Nevada has ruled that fees paid by
electors with their declarations of candidacy or acceptance of nomination
need not be returned by the official recelving same for filing the
nomination paper (Yate v. Brodigan (1914) 466). In that
case the Court expressed itself asfollows:

By the provisions of the statute set forth above the money
paid by a candidate filing a nomination paper is paid to the
secretary of state in thisinstance as a “fee for such filing”. In
the case at bar the services of the secretary of state were
performed in the way of filing the nomination paper for
which it appears from the record that the nomination paper of
Raymond A. Gott was filed with the secretary of state and all
the services required of the secretary of state in the way of
filing were duly performed. The ministerial officer of the
state, to wit, the secretary of state, having performed the
services required of him under the law, was entitled to the
fee designated by section 9 of chapter 3 of the act, and the fat
that this fee so paid was thereafter to be turned over to the
state treasurer, as other moneys collected by the secretary of
state are turned over to the state treasurer for ministerial
services performed, did not change the nature of the fee, and
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the same, having been paid to the secretary of state for filing
services performed, cannot, in our judgment, be returned to
the party seeking to have his name withdrawn. This might
properly be considered in the nature of aforfeiture, but that is
unnecessary for usto determine in thisinstance.

The fact that the officer receiving the filing fee in the cases under
consideration was a county officer, namely, the County Clerk, rather than a
State officer, to wit, the Secretary of State, does not, in our opinion,
furnish any reason for a different conclusion. Nor does the fact that the
candidate in the Brodigan case, supra, sought to have his name voluntarily
withdrawn, while the candidates in the matters under review could not
have their names on the ballots at the primary elections, in spite of their
earnest desire to run for office, dictate any different conclusion.

speaks of payment to the “filing officer” without any distinction
drawn between the Secretary of State and the County Clerk. |N Rg 534 15%2

provides for the disposition of filing fees in either case and
designates the appropriate officer, State or county, with whom nomination
papers for various offices are to be filed. The foregoing judicia and
statutory authorities conclusively deny to any candidate or proposed
candidate a legal right to demand return of the filing fee paid with his
declaration of candidacy or acceptance of nomination.

Does the conclusion reached above prevent the Board of County
Commissioners, in a proper case, from ordering a refund of the filing fee
to a candidate whose name could not legally appear on the official printed

ballot at the primary election? We think not.
makes express provision for applications for refunds of

money pad Into the county treasuries in certain cases. The relevant
portions of the statute read as follows:

354.220 Cases in which applications for refunds may be
made.

NRS 354.220]to B54.250] inclusive, shall apply in making
applications for refund of moneys which have been paid into
the county treasuries in cases where: * * *

4. In the opinion of the board of county commissioners,
the applicant for refund has a just cause for making the
application and the granting of such a refund would be
equitable.

The form of the application and the manner of presenting same are not
set forth in the statute. The time for presenting the clam is fixed at a
maximum of 3 years from the time such clam was incurred (NRS |

* 0).
us, the Board of County Commissioners has the power, in its
discretion, to entertain and allow such claim. As to whether refusal to
allow the claim would form the basis of suit against the county pursuant to
O|we do not deem it necessary or proper now to decide. Nor
should anything in this opinion influence the action of the Board in its
ultimate decision. This opinion is intended only to indicate our conclusion
that the Board of County Commissioners has the statutory authority and
power to receive, pass upon and allow or reject any such claims for refund,
if and when presented for its consideration and determination.
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Respectfully submitted,
ROGER D. FOLEY
Attorney General

By: Norman H. Samuelson
Deputy Attorney General

OPINION NO. 60-189 TAXATION; FREEPORT LAW,; TAX
EXEMPTION OF PERSONAL PROPERTY—Warehouse
defined to include open storage. Exemption limited to inanimate
personal property.

Carson City, November 9, 1960

Honorable William J. Raggio, District Attorney, Washoe County, Reno,
Nevada

Dear Mr. Raggio:

You seek our opinion whether or not under four factual situations
certain personal property is tax exempt under the Nevada Freeport Act,
361.185. We will set forth these problems using, in part, the
same Tanguage that you have employed:

1. Anaircraft company, a New Jersey corporation, stores earth moving
construction machinery and spare parts on the property of an equipment
company in Washoe County (not affiliated with the aircraft company). Part
of the machinery is under cover and part isin the open air. The equipment
company is not in the warehousing business, but carries instead a general
merchandise license granted by the City of Reno. The aircraft company has
filed aclaim for exemption under the provisions of the Freegport Law.

2. A Cdliforniaresident ships five hundred head of sheep into Washoe
County and puts them on the range or under fence for six months, and then
ships them back to Californiafor sale or other disposition.

3. A Cdliforniaresident who owns property in northern Nevada winters
two thousand head of cattle in California and then ships them to his
property in northern Nevada for six months, then returns them to
California.

4. A meat packer who is a Nevada resident and owns a meat packing
plant in California purchases cattle in Colorado and Wyoming and ships
them to his California plant. While passing through Nevada the cattle are
put in feed lots for periods of three to six months, or more, and then
shipped on to the packing plant in California These cattle are in transit
through Nevada and are never sold in this State.

QUESTION

Is the personal property described in the four above problems tax
exempt under the Nevada Freeport Act?

CONCLUSION

70



No. 1: Yes.
Nos. 2, 3 and 4: No.

ANALYSIS

Reference is made to our Opinion No. 138 of March 1, 1960,
particularly where we took the position that the storage of aircraft with a
bailee on an airport comes within the meaning of the word warehouse as
that term isused in the Freeport Law.

Your attention is also directed to the language of the preamble to the
1955 amendment to the Freeport Law quoted at page 3 of said opinion
(Chapter 362, 1955 Statutes, page 600). In the preamble the Legislature
refers to “storage in Nevada of goods and merchandise” as being
beneficial; makes mention that the “warehouse industry of the State of
Nevada” has benefited the people of this State by the “construction of
warehouse facilities * * * increasing taxable valuations * * * and has
provided employment for Nevada citizens,” and “that such tax-exempt
warehousing be sponsored and encouraged.”

The preamble concluded, “Whereas, It is deemed necessary that this act
should be augmented by additional provisions which would indicate the
wide-spread approval of this act by the people of the State of Nevada and
the desire of the people of the state that the provisions thereof be
interpreted broadly and liberally, to achieve the purposes of the
legidation, such additional provisions being designed to further encourage
resident and nonresident persons and corporations to warehouse goods and
merchandise from outside the State of Nevada, intended for out-of-state
destination, in the State of Nevada and to assemble and disassemble the
same while in storage in Nevada, including the doing of all necessary acts
to prepare such stored goods for shipment to their destination, including
the separation of the same into portions of the whole, or into broken,
mixed or odd lots; now, therefore... (Emphasis supplied.)

We are grateful to Springmeyer, Thompson & Dixon, Attorneys at Law,
of Reno, Nevada, for their letter to you of October 17, 1960, and for the
copy supplied to us. The authorities cited and quoted from support the
position taken by this Department in Opinion 138 of March 1, 1960, that
personal property otherwise exempt under the Freeport Law is nonetheless
S0 because it is stored in the open on an airport ramp. We quote from
Springmeyer, Thompson & Dixon’ s letter, in part:

* * * we believe that the primary question is whether the
term “warehouse” as used in the Freeport Law isrestricted in
its meaning to the term “building”. We think not, and we thin
Opinion No. 138 leaves no question about this. In Opinion
No. 138, airplanes owned by Douglas in the possession of the
bailee Alamo Airways at McCarran Field were held to be
within the exemption provided by the Freeport Law.

IN93 C.J.S. 395itissaid: “In abroad sense and as used in
common parlance, a ‘warehouse’ is the building or place
used for storing goods, wares and merchandise * * * It has,
and has not, been held to be a mere inclosure.”

Case after case recognizes the principle of warehousing in
open storage. For example, coa piled on open ground under
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warehouse receipt has been held to be properly warehoused.
In re Wyoming Valley Collieries Co., Pa., 29 F.Supp. 106.

The case of Inre C.A. Taylor Log & Lumber Co., Wash.,
41 R.2d 249, involved the storage of piles of lumber under
warehouse receipt. The court recognized the validity of such
open storage methods, saying at page 252: “The storage
receipts being negotiable in form, duly indorsed and
delivered, for value, to the bank, without notice of any fact
impeaching the title evidenced by them, vested the bank with
alien prior to any right of the trustee to such of the lumber in
the original placarded piles as can, by afair preponderance of
the evidence, be identified.”

In connection with the Taylor case, it is to be noted that
Section 3588 Remington Compiled Statutes contains the
provison of the Uniform Warehouse Receipts Act to the
effect that every such receipt must embody “the location of
the warehouse where the goods are stored.” This same
provision isfound in the NevadaAct,.

The case of In re Cincinnati Iron Store Co., Ohio, 167 F.
486, likewise recognized the principal of open storage of iron
beams. The beams were placed in different piles in the yard
under a warehouse receipt. The validity of the warehouse
receipt was sustained.

A leading case is Love v. Export Storage Co., 131 F.1.
There, a lumber company occupied four acres of leased
ground. The yard was surrounded on three sides by a fence
composed of four wires and a string of plank with gatesin it.
The fourth side next to the railroad was open. Lumber was in
piles in the yard. The lumber company leased the yard to a
storage company and entered into a warehousing agreement,
receiving warehouse receipts for the lumber piled in the yard.
In answer to the contention that the property was not
warehoused, the court, at page 12, held: “One of the grounds
upon which the position is urged is that the lumber in
guestion was not warehoused by those proceedings. Of
course, an actual warehouse is not essential to the
warehousing of goods. They may be warehoused upon a
parcel of ground inclosed or open, or partly so. And they may
be warehoused upon what are the owner’'s premises at the
time of the warehousing, and that, though they may then be
on those premises and without changing their location
thereon. The only thing essentia to the warehousing of goods
is that their possession changed from that of their owner to
that of the warehouseman.”

Considering the direction of our Legislature that the Freeport Law be
interpreted broadly and liberally, and there being no language, either in
the preamble or the act itself, limiting the meaning of warehousing to the
complete inclosure under roof and between four walls and the cases cited
by Springmeyer, Thompson & Dixon, we conclude that the open storage
of goods constitutes warehousing within the meaning of the Freeport Law.
We are of the opinion, therefore, that as to problem No. 1 above set forth
the open storage of machinery and parts is warehousing within the
meaning of the law and the said property is tax exempt, provided there is
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full compliance with all sections of the Freeport Act, including record
keeping, the filing of claims, monthly reports, etc., by the warehouse
company.

We are not impressed with your conclusion that the bailee warehousing
company is not in the warehouse business because it has only a general
merchandise license. Licensing of warehousing companies, or of a person
or persons engaged in such business, is, in this case, a problem that
concerns the City of Reno. The Freeport Law requires no such licensing.
So long as the said company is actually engaged in the storage of goodsin
compliance with the Freeport Act, such goods are tax exempt.

We do not believe that the personal property described in problems 2, 3
and 4 above is tax exempt.

From the preamble, as well as from the Freeport Act itself, it appears
very clear that the Legislature never had in mind animate chattels such as
cattle and sheep, but only inanimate personal property. Consider the
language of NRS 361.160] “* * * the property is assembled, bound, joined,
processed, disassembled, divided, cut, broken in bulk, relabeled or
repackaged.” Consider the language of the preamble: “* * * and to
assemble and disassemble * * * including the doing of all necessary actsto
prepare such stored goods for shipment to their destination, including the
separation of the same into portions of the whole, or into broken, mixed or
odd lots.”

Although it is not applicable to problems Nos. 2, 3 and 4, your attention
is called to the language of NRS 361.160] subsection 1(a):

1. Personal property in transit through this state is
personal property, goods, wares and merchandise:

(8 Which is moving in interstate commerce through or
over the territory of the State of Nevada;

| am sure that the Washoe County Assessor is aware of the above
language and does not attempt to tax personal property moving in
interstate commerce, if stopped in transit for appreciable periods of time,
such as in the above set forth problems, probably acquires a situs in
Nevada for taxation unless otherwise exempt under the Freeport Law or
other applicable statute.

Although we did not say so in Opinion 138, we were aware of the
doubtful constitutionality of the Freeport Law, but in view of the approval
of the voters on November 8, 1960, of Question No. 1, adding to Article
X, Section 1, of the Nevada Constitution, language exempting property
from taxation as spelled out in the Freeport statute, any doubt as to
constitutionality has been removed.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

OPINION NO. 60-190 INSURANCE—The State Government and its
political subdivisions may purchase insurance from a mutual
company if the policies are nonassessable and clearly marked
“without contingent liability.” Federal stamp tax on such policies
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(26-4371 U.S.C.A.) not collectible if policies countersigned by
Nevada agent or broker.

Carson City, November 14, 1960
Mr. J. E. Springmeyer, Legidlative Counsel, Carson City, Nevada
STATEMENT OF FACTS
Dear Mr. Springmeyera:

Senate Resolution Number 9 of the legidative session of 1960
memorialized the Legidative Counsel Bureau to make a study and report
the conclusions thereof to the legidative session to convene in 1961, in
respect to the cost of public liability, fire and other insurance (not life
insurance) procured by the State and its political subdivisions.

Pursuant to such request, preliminary studies have been conducted and
it has been learned that some cities, counties and school districts have
purchased policies of insurance and have become members of mutual
companies, and also that as a condition precedent to receiving policies in
such companies such entities have advanced member ship fees and
premiums to such mutual insurance companies.

Revenue stamps issued pursuant to the internal revenue laws of the
United States are, in certain cases, attached to such policies, and it is
doubted if the State of Government or any political subdivision thereof is
properly required to pay such tax.

QUESTIONS

Question No. 1. May the State or any of its political subdivisions
become members of, and pay membership or advance premium fees to a
mutual company as a condition precedent to obtaining insurance from such
company?

Question No. 2 If the above question is answered in the affirmative, is
the State, or a political subdivision thereof, required to pay afederal stamp
tax upon stamps to be affixed to such policies?

CONCLUSIONS

No. 1. Yes, upon condition that the policies so issued are
nonassessable, and are clearly marked thereon to be “without contingent
liability.”

No. 2: We are of the opinion that the federal law does not require
revenue stamps to be affixed to such policies, with the exception of
“surplus line” insurance policies issued by a nonadmitted company. The
duty to affix and cancel the stamps is not that of the state officer however.
(See Section 4384 of Title 26, United States Code.) The cost of such
stamps is probably passed on indirectly and paid by the insured.

ANALYSIS

Section 10 of article VIl of the Nevada Constitution provides:
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Sec. 10. No county, city, town, or other municipal
corporation shall become a stockholder in any joint-stock
company, corporation or association whatever, or loan its
credit in aid of such company, corporation, or association,
except railroad corporations, companies or associations.

On June 29, 1955, Attorney General Opinion No. 78 held that:

Contracts of Inter-Insurance may not be entered into by
political subdivisions, being violative of Section 10 of
Article VIII, Constitution, and of the budgetary law.

Respecting this opinion the inquiry was about reciprocal or inter-
insurance only, which differs from mutual insurance, as we shall presently
show briefly. This opinion was based upon the belief (from documents
then made available) that reciprocal or inter-insurance contracts, binding
the insured thereunder, were subject to assessment, and that for the
political subdivisions to subscribe for and purchase something of
indefinite cost, with contingency of assessment, was a “loan of credit,” not
capable of exact budgetary estimation, and therefore violative of the
congtitutional and statutory provisions. (See NRS 354.010] et seq.,
respecting cash operations upon a budgetary system.)

Subsequently, the conclusions were challenged by counsel for
reciprocal exchanges, and thoroughly briefed with a request that the matter
be reviewed. Upon review and upon a clear showing that with respect to
the exchange under consideration the power of Attorney and the policies
issued thereunder carried a definite provision and recitation that there was
no contingent liability and that the policies were “nonassessable,” the
previous concluson was modified and it was held that when
nonassessable, “political subdivisons in Nevada may subscribe for
reciprocal insurance.”

In the present study we are concerned with the constitutional provision
heretofore quoted and also the budgetary law under which the counties
(NRS 354élﬁet seg.) are required to operate.

or a defalled and authoritative discussion of the lega distinctions in
composition of a “reciprocal or inter-insurance” entity and “mutual”
insurance company, with resulting distinctions of operation and
obligations, see Attorney General Opinion No. 163, April 24, 1956, p. 398,
astaken from 94 A.L.R. p. 826.

That mutual companies may issue insurance policies in_Nevada
“without contingent liability,” is provided by statute. (See NR .210})
The danger of this provision is that the right to continue to Issue such
policies depends upon the continued maintenance of “a surplus equal to
the capital of a stock company doing the same kind of kinds of business,
but no company shall issue such policies except during such time as it
shall continue to have such asurplus.”

Having shown that under certain circumstances a mutua insurance
company may issue upon Nevada risks, policies “without contingent
liability,” we are next confronted with the question of whether or not,
assuming the issuance of such policies by such companies, the purchase
thereof by a county, city or other municipal corporation, would offend
Section 10 of Article VIII of the Constitution or the statutes requiring the
operation of such governmental entities upon a cash and budgetary system.
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The latest authority upon this proposition that we have found, reviews
the earlier decisions, and passes upon a state constitutional provision
amost identical to our own, is Sate v. Northwestern Mutual Insurance
Company (Ariz. 1959), 340 P.2d 200. This case holds:

The statute providing that any government or agency, state
or politica subdivision may be a member of a domestic
foreign mutual insurer is not violative of the constitutional
provision that neither the state, nor any subdivision thereof
shall ever give or loan its credit, and hence a contract by a
school district for a fire policy with a mutual company was
not invalid.

In this case it is pointed our (p. 202) that the highest courts of eleven
states have ruled that such nearly identical constitutional provisions do not
prevent the purchase, by the state and its political subdivisions, of
nonassessable policies, nor the prepayment of membership fees of
premiums in such mutual companies. (See authorities cited 340 P.2d 202.)
The State of Texas alone has ruled to the contrary. Lewis v. Independent
School District of Austin, 161 SW.2d 450.

We are clearly of the opinion, however, that policies issued by such
mutual companies which do not contain provisions disclaiming or
negativing assessment liability, would offend both Section 10 of Article
VIl of the Constitution and the statutory budgetary provisions of the
specific political subdivisions. The purchase of such policies from mutual
companies by the State or its political subdivisions would be illegal and
unauthorized.

We turn now to a consideration of the question of the liability of the
State and its political subdivisions for payment of United States revenue
stamps to be affixed to policies of insurance in which the State or its
political subdivision istheinsured.

Title 26, Section 4371 U.S.C.A. makes provision for a stamp tax upon
insurance contracts, indemnity bonds, and annuity contracts. Section 4373
thereof provides the exemptions to the liability for the tax. This section in
part provides:

The tax imposed by section 4371 shall not apply to (1)
Domestic agent. Any policy, indemnity bond, or annuity
contract signed or countersigned by an officer or agent of the
insurer in a State, Territory, or District of the United States
within which such insurer is authorized to do business; * *

* N

Insurance of the type here under consideration (casualty, fidelity and
surety; fire and marine) written by foreign and alien companies, upon
Nevada risks, except surplus line, must be written by companies licensed
to business in Nevada, and, under NRS 684.350] all such policies must be
countersigned by alocal agent.

When countersigned by a local agent under the provisions of
B84.350| policies issued by a company authorized to do business 1n
Nevada are exempt from the stamp tax liability under Section 4373, Title
26, U.S.CA.

“Surplus line” insurance, however, upon Nevada risks, presents a
somewhat different picture. Surplus line insurance may be placed with a
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company not licensed to do business in this State, through a duly licensed
surplus line broker. subsection 2.) Although under
B36. surplus line tnsurance 1s required to be initialed, by the surplus
[ine broker in this State who clears the same, since it is by a company not
licensed to do business in this State, such policies so initialed would not
fall within the exception stated in Section 4371, Title 26 of U.S.C.A.

However, the liability for the tax (Section 4384, Title 26, United States
Code, 1958 Edition) and duty to affix the stamps is upon “any person who
makes, signs, issues, or sells any of the documents and instruments subject
to the taxesimposed, * * *.”

There are no exemptions from the liability for the tax, affecting the
State Government or subdivisions, other than those above enumerated.
The duty is not upon the insured to affix the stamps. If stamps are affixed
to a policy, the cost is not doubt passed on to the insured. If the State
Government or a political subdivision thereof is the insured, and stamps
are affixed, as they should be for “surplus line” insurance, and the cost
thereof is passed on to the insured, the resulting requirement to pay the
cost is unavoidable, even as against the State.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-191 GAMING—Nevada Gaming Commission has
authority to require administrative, supervisory and policymaking
personnel of licensed gaming establishment to be qualified for
licensing provided established procedureisfollowed.

Carson City, November 23, 1960
Nevada Gaming Commission, Carson City, Nevada
STATEMENT OF FACTS
Gentlemen:

At the regular monthly meeting of the Nevada Gaming Commission
held in Carson City, Nevada, October 18, 1960, the question of the legal
authority of the Board and Commission to control the employment of key
personnel in casino operation was discussed.

The facts giving rise to this question concerns the recent denia by the
Commission of an application by certain licensees in the Stardust and
Desert Inn to acquire an interest in the Hotel Riviera operation.

We have been informed by the Administrative Secretary of the
Commission that, after that denial, three of the key personnel of the casino
operations of the Desert Inn and Stardust were employed as shift bosses on
each of the three shifts at the Hotel Riviera Casino. We assume that such
employees have no financial interest in the Riviera. With that as a
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background, it was requested that the Department of the Attorney General
research the law in this regard and that an opinion be given in order that
the Board and Commission may have legal guidance on the question
hereinafter stated.

QUESTION

What, if any, is the authority of the Board and Commission to control
the employment of key casino personnel having administrative,
supervisory or policymaking interest in the licensed operation?

CONCLUSION

The Board and Commission, by law, may require a state gaming
licensee to qualify for licensing certain key personnel having supervisory,
administrative or policymaking interest in the licensed operation,
providing the procedure established by law is followed.

ANALYSIS
subsection 2, provides as follows:

No corporation, limited partnership, business trust or
organization or other association of a quasi-corporate
character shall be €ligible to recelve or hold any license
under this chapter unless all persons having any direct or
indirect interest therein of any nature whatsoever, whether
financial, administrative, policymaking or supervisory, are
individually qualified to be licensed under the provisions of
this chapter.

The Hotel Rivierais a Nevada corporation under the corporate name of
Hotel Riviera, Inc.

In our opinion the foregoing subsection is authority for the Board and
Commission to require those persons having administrative, policymaking
or supervisory interest in the operation to qualify for licensing.

In order to make a determination that an individual is qualified to be
licensed in a presently licensed operation, it is necessary that the Board
obtain requisite information about that individual. There is ample authorit
to permit the Board to secure this information. Said subsection 2 of
j4§§.17§§| implies this authority. Regulation 5.070 expressly permits the
Board or its agents to summon any licensee, his agents or employees, to
appear and testify regarding the conduct of any licensee, or the agents or
employees of any licensee.

In order for the Board and Commission to exercise the foregoing
authority against a currently licensed establishment, it is essential that a
definite procedure be adhered to. That procedure is set forth in

and 463.312)
nder NRS 463.310] subsection 1, the Board investigates apparent
violations 0 apters 463 and 464 of NRS, or any regulations adopted
thereunder. If disciplinary action or other action is to be taken against a

licensee, the Board may conduct investigative hearings as may be
necessary.
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Under subsection 2, if the Board is satisfied that a license should be
“limited, conditioned, suspended or revoked,” it initiates a hearing by
filing a complaint with the Commission together with a summary of
evidence. If the Commission then determines that probable grounds exist
for disciplinary or other action, it then proceeds to serve the Ilcensee W|th
a copy of the complaint in the manner set forth in
(Emphasis supplied.)

Thereafter the Commission, under subsection 4 of , has
full power and authority to limit, condition, revoke or suspend any Ticense
for any cause deemed reasonable by the Commission.

Let us now examine how the procedure would work in practice. If the
Board feels there is an apparent violation of |NR§ 4§§.17Q subsection 2,
because administrative, policymaking or supervisory employees in the
licensed operation are not qualified to be licensed, a complaint may be
filed with the Commission together with a summary of the evidence. This
action is not to discipline the licensee at this time, but rather faIIs W|th|n
the classification of “other action” as that term is used in
The purpose of the proposed hearing is to determine before the ore e
Commission if the facts warrant afinding that the individual in question is
not qualified to be licensed. If that is the finding and decision of the
Commission, the license may then be limited or conditioned that the
individual not be employed in such capacity.

Thereafter the licensee has his right to judicial review as provided by

RS 463.315
ultrmately the imposition of the limitation or condition is affirmed on
judicial review, and the licensee fails to comply with the condition, the
Board may then institute proceedings to take disciplinar actlon against the
licensee by filing acomplaint as set forth i |n

The Board has no authority to limit, condition, suspend or revoke a
license, but is limited to recommending such action to the Commission
(NRS 463.310[2)). For the Commission, which sits as a quasi-judicial
body, to take the initiative and direct a licensee to dismiss a particular
employee under threat of revocation of his license would mean that the
Commission has reached its conclusion that such employee is not qualified
to be licensed based upon the evidence of the Board alone and without
affording the licensee an opportunity to present his case to the
Commission, asis provided by law.

We must also keep in mind that in order to afford gaming licensees the

right o judicial review of orders and decisions of the Gaming Commission,
became a part of the 1959 Gaming Act.
ough 1t is inapplicable in this case, iour attention is directed to the

Commission’s emergency powers under NRS 463.312, subsection 9. Said
section reads in part as follows:

9. Notwithstanding any other provisions of this section,
the Commission may issue an emergency order for
suspension, limitation or conditioning of a license in the
following manner:

(@) An emergency order for the suspension, limitation or
conditioning of a license shal be issued only when the
commission believesthat: * * *

(3) Such action is necessary for the immediate
preservation of the public peace, health, safety, morals, good
order or genera welfare.
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(b) The emergency order shall set forth the grounds upon
which it isissued, including a statement of facts constituting
the alleged emergency necessitating such action. (Emphasis
supplied.)

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Michael J. Wendell
Deputy Attorney Generd

OPINION NO. 60-192 ARCHITECTURE, NEVADA STATE
BOARD OF—Applicable statutes held not to confer any legal right
to arefund or credit of fees paid with applications for examinations
for Certificates of Registration. Rule-making power of the Board
considered with respect to such holding where request is made for
withdrawal of such applications, or failure for any reason, to take
required examination or submit to required interview.

Carson City, November 28, 1960

Mr. Raymond Hellmann, A.l.A., Secretary-Treasurer, State Board of
Architecture of Nevada, 421 Hill Street, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. Hellman:

It appears that two out-of-state architects filed applications for
examinations for Certificates of Registration from the State Board of
Architecture of Nevada to practice as architects in the State of Nevada. In
connection with such applications, they paid arequired fee of $35.

Apparently, said filings for Nevada Certificates of Registration were
motivated by the expectation in each case of being engaged to render and
perform professional work and services as architects in connection with
certain projects in the State of Nevada. These expectations did not
materialize, and said two out-of-state architects desire to withdraw their
applications.

QUESTION

Is the Board of Architecture required to return the filing fee statutorily
prescribed for qualifying examinations for Certificates of Registration
authorizing the practice of the profession of architecture in the State of
Nevada in circumstances where an applicant fails to appear for such
examination or an interview?

CONCLUSION

No.
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ANALYSIS

NRS 623.310] sets forth the schedule of fees in connection with
examinations for, and the issuance and maintenance, or renewa or
restoration of, Certificates of Registration, and makes the payment and
receipt of such fees mandatory. provides that such fees shall
be paid to, and receipted by, the Secretary of the Board, and shall be paid
by him monthly into the State Treasury to the credit of a separate fund to
be known as the architectural fund. Except as expressly or specifically
authorized, there shall be no withdrawal from said fund. We find no
express provision for any refund or credit of such fees in Chapter 623 of
NRS, which regulates and governs architects and the practice of the
profession of architecture in the State of Nevada.

confers upon the State Board of Architecture of Nevada
the power t0 adopt rules and regulations for its government in the
examination of applicants for certificates to practice architecture in the
State of Nevada, and for any other purpose enumerated in the chapter,
provided the same is not inconsistent with express provisions therein.
Presumably, the Board has not adopted any rule or regulation relative to
the question here involved.

We conclude, therefore, that said applicants have no legal right to
refund or credit of the fee paid by them in connection with their
application for the qualifying examination required for grant or issuance of
a Certificate of Registration, authorizing the practice of architecture in the
State of Nevada. Evident additional support for such conclusion is the fact
that payment of said fee is presumably justified and authorized to defray
the costs of processing such applications as may be submitted to the Board
and the administering the examinations to applicants.

Undoubtedly, in certain instances, there may be good reason and cause
to justify or excuse the absence of an applicant from a scheduled
examination or interview, e.g., accident, illness, failure of available and
necessary transportation, etc. It might seem that some consideration and
allowance might be accorded such applicants, such as affording them an
opportunity to take the examination or have and interview on a later date,
without payment of any additional fee. On the other hand, the Board
certainly is generally not responsible for the intervening cause or
circumstance which prevented attendance at the examination or interview.
And the fact is that, regardless of the cause or circumstances,
administrative costs have been or are incurred in connection with the
processing of applications, and for the holding of such examinations and
interviews. Such being the general situation, it is not unfair to impose such
entailed costs upon those responsible therefor, namely, those seeking the
privilege and license authorizing the practice of the profession of
architecture.

We, therefore, further conclude as follows:

A. By exercise of its rule-making power, the State Board
of Architecture, in specified circumstances, may authorize
refund or alow credit of fees paid by applicants in
connection with qualifying examinations for Certificates of
Registration.

B. The State Board of Architecture of Nevada, in exercise
of its statutory powers, as a matter of sound administrative
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policy and practice, may properly deny any refund or credit
of fees prescribed of applicants desirous of taking qualifying
examinations for Certificates of Registration.

See generally, Attorney General Opinion No. 188, November 4, 1960.

On the basis of the particular facts herein submitted, and in the absence
of any applicable rule or regulation adopted by the Board, there is no lega
or sufficiently good cause or reason shown to make any refund of the fees
paid by the applicants here involved. Such persons were not prevented
from taking the examination for which they had applied, but merely
concluded that it would no longer serve their personal or financial interests
to take such examination. While their change of mind was within their
prerogative and may not be open to question, there was, presumptively,
some change of position caused by the Board by reason of ther
applications, and the fees paid may be deemed to provide compensation
therefor.

We trust that the foregoing review of the matter sufficiently answers
your inquiry.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 60-193 PARK COMMISSION, STATE—State Park
Commission is authorized to expend moneys appropriated to acquire
title to described lands from the United States, in preparing plans
and specifications to be submitted to the Bureau of Land
Management as part of the application for the grant. Chapters 252
and 97, Statutes of Nevada 1960 and Section 869, Title 43,
U.S.C.A., construed.

Carson City, November 28, 1960

Mr. William J. Hart, Director, State Park Commission, Carson City,
Nevada

STATEMENT OF FACTS
Dear Mr. Hart:

The Legidature of 1960 enacted Chapter 97, p. 113, under the
provisions of which it provided that when the State or a political
subdivision thereof desires to purchase or lease public lands through the
Bureau of Land Management, the application therefor shall be with the
assistance of the State Land Register, who shal (1) examine the
application to determine that the same is in proper form, with proper
information and fee, and (2) determine from the records of the Bureau that
the lands applied for are subject to disposition under the federal act.
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The Legidature of 1960 also enacted Chapter 252, p. 451, under the
provisions of which it appropriated $32,000 for the acquisition of certain
lands, describing the lands desired, from the Bureau of Land Management,
pursuant to the provisions of Title 43, Section 869, U.S.C.A. Section 6 of
this act provides that the moneys appropriated shall be used only for the
specific purposes described, and that any funds so appropriated remaining
unexpended on July 1, 1962, shall revert to the general fund.

Sections 869 to 869-4 of Title 43, U.S.C.A., is a Congressional act of
1954, effective June 4, 1954, being amendatory of an act entitled “Public
and Recreational Purposes Act of 1926.” Under the provisions of Section
869 it is provided that before lands of the United States may be leased or
conveyed to the State, or a political subdivision thereof, he must be
satisfied that the land is to be used “for an established or definitely
proposed project.” Under the provisions of 869-1, it is provided that the
Secretary of the Interior may classify the public lands and may sell or lease
federal land to the State, or a political subdivision thereof, and that if so
classified and conveyed for “historic monument purposes under this
section shall be made without monetary consideration,” otherwise to be
made at a price fixed by the Secretary.

An application by the State Park Commission, made recently to the
Bureau of Land Management, through the offices of the State Land
Register, pursuant to Chapter 97, Statutes 1960, for the acquisition of
certain lands designated in Chapter 252, Statutes 1960, to be acquired as
provided in Section 869, Title 43, U.S.C.A., and the subsequent sections,
has been rgjected by the Bureau, pending receipt of engineering data
pertaining to design, specifications, cost, and projected schedule of
completion of improvements.

QUESTION

Is the State Park Commission authorized to make expenditures or the
preparation of engineering data, design, specification and cost estimates in
respect to the lands designated in Chapter 252, Statutes of 1960, prior to
the acquisition of title to such lands from the United States?

ANALYSIS

Section 1 of Chapter 252 appropriates $32,000 to the Commission to
purchase federal lands described in the act, pursuant to the provisions of
Section 869 et seq., Title 43, U.S.C.A.

The federal statute has not been modified or amended subsequent to the
effective date of the Nevada statute. It then provided for conveyance or
lease to the State or certain designated political subdivisions by the
Secretary of the Interior for “an established or definitely proposed project.”
That the agency of the Secretary of the Interior, namely the Bureau of Land
Management, would require some evidence of the definitely proposed
project, as a condition precedent to making the grant to the State's
Commission, was or must have been anticipated by the Legislature prior to
the enactment of Chapter 252, Statutes 1960. Further evidence of the fact
that the Legidature anticipated that the Bureau would make such
reguirements prior to making the conveyance is shown by the enactment of
Chapter 97, Statutes 1960, under the provisions of which the Legidature
provided that the State Land Register should assist the said Commission
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and determine, among other things, that the application for the land isin
proper form.

Finally, it is likely under the provisions of the federal statute (Section
869-1, Title 43, U.S.C.A.) that upon submission to the Bureau of Land
Management of the materials and data required by that Bureau, in
application for the conveyance for state park purposes, that the conveyance
or conveyances will be made “without monetary consideration” as is
authorized in the federal act. It is also quite likely that this requirement of
the Bureau will not add any costs to the Commission, for once the precise
plans and specifications are made (before or after the acquisition of the
title) it will not be necessary that the costs thereof be incurred again.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-194 DIVISION OF HOSPITAL SERVICES,
STATE DEPARTMENT OF HEAL TH—Names, appellations, or
advertisements which connote or imply that unauthorized and
unlicensed establishments are medical facilities or “hospitals,” as
defined by statute and rules and regulations, constitute false
advertising and are violative of law. Penalties provided by law held
to be applicable to any such violations.

Carson City, November 29, 1960
STATEMENT OF FACTS

Mr. Donald A. Baker, Director, Division of Hospital Services, Nevada
State Department of Health, Carson City, Nevada

Dear Mr. Baker:

It appears that a complaint has been registered with your office by the
Nevada State Association of Nursing Homes and Allied Institutions
relative to certain alleged misleading advertisements on the part of
boarding homes, represented to be “Rest Homes.”

The complaint presumably quotes from “Rules and Regulations for
Hospitals and Related Facilities in Nevada,” Part 1—Definitions, Section
1.1, paragraph (c), asfollows:

Rest Home, Nursing Home, or Convaescent Home—
Shall be defined as any place or institution which makes
provisions for bed care, or chronic or convalescent care, for
one or more nonrelated patients who by reason of illness or
physical infirmity, are unable to properly care for themselves.
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Submitted examples of alleged false advertisements either contain the
word “Rest” in the name of the establishment; or the establishment is
advertised in the newspapers under the caption of “Rest Homes’; or the
advertisement states that the establishment is a “Licensed home for aged,
infirm and handicapped persons’; or that a nurse and/or physicians are
aways in attendance or available.

It is indicated that rules and regulations heretofore adopted by the
Nevada State Department of Health do not specifically cover the subject.
Further, there appears to be some question as to said Department’'s
authority and responsibility concerning the regulation of advertising of
such nature, inclusive of the name which an owner or operator may assign
to an establishment or institution irrespective of compliance with licensing
requirements under applicable law.

Has the Nevada State Department of Health any legal jurisdiction over
group-care facilities or boarding homes falsely represented or advertised as
a“sanitarium,” “rest home,” “nursing home,” “maternity home,” of “lying-
in asylum,” if actually unlicensed as such?

CONCLUSION
Yes.
ANALYSIS

Group-care facilities, or boarding homes, of the type here involved, are
apparently subject to the provisions of Chapter 431 of Nevada Revised
Statutes.

paragraph 2, provides:

Group care facility means an establishment maintained for
the purpose of:

(@ Furnishing food and shelter, in single or multiple
facilities, to four or more aged, infirm or handicapped adult
persons unrelated to the proprietor; and

(b) Providing personal care or services which meet some
need beyond basic needs of food, shelter and laundry.

NRS 431.020| provides that the State Welfare Department shall adopt,
amend, promulgate and enforce reasonable rules, regulations and standards
with respect to group care facilities licensed under the provisions of that
particular chapter.

NR 1. “Standards for licensing, operation, maintenance of
group carefacilities’), as here relevant, provides as follows:

1. The (state welfare) department, with the advice of the
state board of health in matters pertaining to health, shall
formulate standards for the operation and maintenance of
group care facilities, and standards of care conducive to the
health and genera welfare of persons residing in such
facilities.

2. Standards for the licensing, operation and maintenance
of group care facilities shall require that:

(@) Practices and policies of the facility must provide
adequately for the protection of the health, safety, physical,
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moral and mental well-being of the persons accommodated
in the facility.

INRS 431.040 |“License for operation of group care facility required”)
provides asTollows:

No person shall operate a group care facility, as defined in
this chapter, without a license from the (state welfare)
department. No fee shall be charged for such licnese.

On the other hand, Chapter 449 of Nevada Revised Statutes relates to
the regulation of “Hospitals and Maternity Homes.”
N RIS 429.020 [“Hospital defined”) provides as follows:

As used in NRS 449.020]to [449.240] inclusive, “ hospital”:

1. Means any Institution, place, building or agency which
maintains and operates facilities for the diagnosis, care and
treatment of human illness, including convalescence, and
including care during and after pregnancy, to which a person
may be admitted for over-night stay or longer.

2. Includes any sanitarium, rest home, nursing home,
mater nity home and lying-in asylum. (Emphasis supplied.)

NRS 449.030 [“License required to establish, maintain hospital”)
provides as folTows:

No person, partnership, corporation or association, nor
any state or local government unit or any agency thereof,
shall establish, conduct or maintain in this state any hospital
without first obtaining a license therefor as provided in

A49.020]to [A49.240) inclusive.

NRS 449.040 “Application for license: Filing; contents.”)
substantialy provides that there be a showing of evidence satisfactory to
the State Department of Health that the applicant is of reputable and
responsible character, and able to make compliance with applicable
statutes and rules and regulations adopted pursuant thereto, relative to the
establishment, and maintenance and operation of “a hospital.”

Admittedly, the particular licensing requirement contained in Chapter
449 of Nevada Revised Statutes is primarily and substantively applicable
to facilities “* * * for the diagnosis, care and treatment of human illness,
including convalescence, and including care during and after pregnancy *
* *” However, the statutory definition of “hospital” does expressly
include, among other designated types of establishment, “rest homes,”
which name itself connotes convalescence or care (after some presumed
disability, infirmity, or illness) within the apparent meaning and intent of
the statutory definition of “hospital.” Obviously, such implied meaning or
connotation is even more emphasized by inclusion in any advertisement of
statements informing the public generally and unequivocally that a “Nurse
(is) in attendance at all times,” and that there are “Two physicians aways
available.” The reasonable import of such types of advertising is that the
establishments therein referred to are in the nature of medical facilities or
“hospitals,” within the scope of the statutory definition, and presumable
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subject to the control, supervision and licensing jurisdiction and authority
of the Nevada State Department of Health, Division of Hospital Services.
Such conclusion is further confirmed by the definition of “Rest Home,:
provided in the rule and regulation which has been promulgated and
which, presumably, is presently effective. By both statute and rule,
therefore, a“Rest Home” is a “hospital,” subject to regulation, supervision
and control of the State Department of Health under its licensing
jurisdiction, authority and powers. In the absence of a “hospital” license,
use by an unlicensed establishment of the name, or its characterization as a
“Rest Home” is deceptive and misleading and, therefore, unauthorized.
Further support for the foregoing conclusion is to be found in
PO7.170](* Fal se advertising prohibited”), which provides as follows:

1. It shal be unlawful for any person, firm,
corporation or association, with intent to sell, let, lease, rent
or in anywise offer or dispose of merchandise, products,
securities, service, lodging, or anything offered by such
person, firm, corporation or association, directly or
indirectly, to the public for rent, lease sale of distribution, or
with intent to increase the consumption thereof, or to induce
the public in any manner to enter into any obligation relating
thereto * * * to make, publish, post, disseminate, display,
circulate or place before the public, or cause, directly or
indirectly, to be made, published, posted, disseminated,
displayed, circulated or placed before the public in this state,
in a newspaper or other publication or in a form of a book,
notice, handbill, poster, bill, circular, pamphlet, |etter, sign or
billboard, or in any other way, an advertisement of any sort
regarding such lodgings, meals, merchandise, products,
securities, service or anything so offered to the public, which
advertisement contains any assertion, representation or
statement of fact which is untrue, deceptive or misleading.

2. Any person, firm, or any officer or managing agent of
any corporation or association, who shal violate the
provisions of subsection 1 shall be guilty of a misdemeanor,
and shall be punished by afine of not less than $50 nor more
that $200, or by imprisonment in the county jail for not less
than 30 days nor more than 90 days, or by both fine and
imprisonment.

In our considered opinion, therefore, the type of advertising complained
of is violative of both statute and rule defining a “Rest Home,” when the
establishments involved are not properly licensed by the State Department
of Headth as “hospitals” Moreover, such advertisements are aso
misleading and deceptive, and clearly violative of the prohibition against
“false advertising.”

Such unlicensed establishments should be served with appropriate
notice to cease and desist from the use of unauthorized names and from
advertisements in any manner inferring that they are “hospitals’ as defined
in statute and rules and regulations, and they should further be advised that
noncompliance with such notice will subject them to the penalties
provided in law.

We trust that the foregoing sufficiently answers your inquiry.
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Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 60-195 ELECTIONS, DISTRICT ATTORNEYS;
H&g OrNRS 282.010—A District Attorney who is elected at
a biennial election at which District Attorneys are not ordinarily
elected may assume office immediately following election upon
gualification for office.

Carson City, December 2, 1960

Honorable James L. Wadsworth, District Attorney-elect, Esmerada
County, 1852 Las Vegas Boulevard North, North Las Vegas, Nevada

STATEMENT OF FACTS
Dear Mr. Wadsworth:

Ralph Denton was duly elected District Attorney for Esmeralda County
at the general election of 1958. In September of 1959, Mr. Denton
resigned that office and the County Commissioners appointed Fred Nelson
to fill the vacancy created by the resignation. The office of District
Attorney was placed on the ballot at the last biennial election, which
occurred November 8, 1960, and, the votes having been canvassed, a
certificate of election wasissued to James L. Wadsworth.

QUESTION

When may the District Attorney-elect assume the duties of the office of
District Attorney of Esmeralda County?

CONCLUSION

The District Attorney-elect may assume office immediately upon
satisfying the required statutory qualifications.

ANALYSIS

The guestion posed above may be phrased in another way, ie., when
does the term of the appointee, Fred Nelson, expire?

RS 252,060 provides:

In case a vacancy should occur in the office of district
attorney, by death, removal, or otherwise, the board of
county commissioners shall appoint some suitable person to
fill such vacancy until the next ensuing biennial election.
(Election supplied.)
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_!gggg relates to vacancies occurring in any county or township
office and, smilarly, provides that such vacancies shall be filled by
appointment of the county commissioners “until the next ensuing biennial
election.”

If the election of James L. Wadsworth had been the result of a general
election at which District Attorneys are regularly elected, he would enter
office on the “first Monday of January subsequent to” the election. (See
NRS 252.020]) But the office of District Attorney appeared on the
ovember balot by operation of the provisions cited above, which limit
the term of an appointee to fill a vacancy created in that office until the
next ensuing biennial election. See Attorney General’s Opinion No. 179,

dated September 20, 1960.
NRS 282.010| subparagraph 4, provides:
The term of office of al officers, elected or appointed,

shall begin from the time of their qualification, unless some
other express provision is made by law.

It is our opinion, therefore, that Mr. Wadsworth may assume the office

of District Attorney of Esmeralda County immediately upon satisfying the
qualifications prescribed in(bond), and éR)g %ggglé (oath).
The incumbent appointee, Mr. Nelson, has occupied the office of District

Attorney in “de facto” status only since the election of November 8, 1960.

SeeStatev.\NeIIs,

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-196 EMERGENCY LOANS, COUNTY
COMMISSI ONS—County Commissioners of Washoe County have
no authority to appropriate funds to aid in the reconstruction of a
baseball park owned by the City of Reno, a municipa corporation.
State Board of Finance may not approve an application for a
temporary emergency loan to Washoe County where the County
Commissioners have no authority to expend sums for the purpose
contempl ated.

Carson City, December 20, 1960

Honorable Grant L. Robison, Secretary, State Board of Finance, Carson
City, Nevada

STATEMENT OF FACTS

Dear Mr. Robison:
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Pursuant to the provisions of , et seq., the Board of
County Commissioners of the County of Washoe, adopted a resolution
authorizing a temporary emergency loan in the sum of $25,000. The
resolution recites that “sufficient sums are not presently available for the
reconstruction of recreational facilities at the Moana Ball Park” which
were recently destroyed by fire. The notice published pursuant to
subsection 2, |NR§ %54.?7%_, states that the loan is “to be used to help
reconstruct the bleachers™ a the ball park. Moana Ball Park is owned by
the City of Reno, amunicipal corporation, located within Washoe County.

The resolution of the Washoe County Commissioners s presently being
considered by the State Board of Finance, and that Board seeks the opinion
of this office on the following question:

QUESTION

May the State Board of Finance approve a resolution of the Washoe
County Commissioners authorizing a temporary emergency loan for the
purpose of assisting in the reconstruction of bleachersin aball park owned
by the City of Reno?

CONCLUSION
The State Board of Finance may not approve such aresolution.

ANALYSIS

through [NRS 354.110 outline the method by which a
Board o

ounty Commissioners may in cases of “great necessity or
emergency” authorize temporary loans. The State Board of Finance is
charged with the responsibility of examining and approving such
resolutions. (NRS 354.%809. It is required that a copy of the county
resolution be Torwarded to the Secretary of the Nevada Tax Commission.
The Secretary of the Commission then submits to the Board of Finance,
the resolution, “together with a factual report of the tax structure” of the
county concerned and the ability of the county to repay the loan. (NRS |
354.080]) The information this office has received to date does no
discTose whether or not such areport has been submitted.
We are in accord with the opinion of our predecessor who, in

construing[NRS 354.070] et seq., stated:

To us, no doubt exists but that the purposes for which
emergency loans may be obtained * * * are confined to such
as are strictly applicable or necessarily for county needs or
operation. (Attorney General Opinion No. 392, July 8, 1958.)

Our first inquiry then must be whether or not the Washoe County
Commissioners are empowered to expend county funds for the purpose of
aiding the reconstruction of aball park owned by the City of Reno.

It is well established that “county commissioners have only such
powers as are expressly granted, or as may be necessarily incidental for the

purpose of carrying such powersinto effect.” State ex rel. King v. Lothrop,
b5 Nev. 405] 36 P.2d 355. See also Sadler v. Board of Com'rs. Of Eureka
County, [5 Nev. 39; Sate ex|rel. Wood v. Haeger, B5 Nev. 331], 33 P.2d

753.
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Our search fails to reveal any statute expressly or impliedly authorizing
County Commissioners to appropriate funds to aid in construction or
reconstruction of a recreational facility owned by a municipa corporation
located within the county. Such statutes as appear to be relevant to the
instant question , on the contrary, clearly imply that the Legislature
intended that such expenditures be prohibited.

NRS 244.300]reads as fol lows:

The county commissioners of the several counties having
a population of 7,000 or more, in addition to the powers now
conferred upon them by law, are authorized and empowered
to operate, manage, improve and maintain all public parks,
golf courses and other public recreational centers and areas,
the construction of which has ether been initiated or
completed, and the title to which is held by the county.
(Emphasis added.)

NRS 244.445|provides:

The county commissioners of the counties of the state
having a population in excess of 15,000, * * * shall have
power and jurisdiction within their respective counties, and
outside of the limits of incorporated cities located in such
counties: * * *,

2. To provide for the construction, improvement,
maintenance, vacation and preservation of county parks,
playgrounds, and recreational facilities, * * *.

3. To provide for the maintenance, repair, ateration,
improvement and preservation of any other county property
not herein mentioned, * * *. (Emphasis added.)

The emphasized portions of the cited statutes clearly limit expenditures
by counties for the purpose of construction and maintenance of parks and
recreational facilities to property owned by the county. We therefore
conclude that the County Commissioners are without authority to
appropriate funds for the purpose contemplated by the resolution, which is
to assist in the reconstruction of a recreationa facility, title to which does
not lie in the county but in the City of Reno.

Article VIII, Sec. 10 of the Nevada Constitution prohibits a county from
loaning its credit in aid of “any joint stock company, corporation or
association whatever, * * * except, railroad corporations, companies or
associations.”

In Conservation District v. Beemer, b6 Nev. 104 45 P.2d 779, the
respondent argued that since the only express exemption contained in the
constitutional provision related to railroads, aloan of the credit of Washoe
County to a conservation district was unconstitutional, even though it was
guasi-public corporation. However, the Nevada Supreme found it
unnecessary to decide this point. Similarly, the question of the
constitutionality of a loan of the credit of the County of Washoe to the
municipal corporation of Reno might be raised here.

Regardless of the constitutionality of an expenditure of county funds to
aid in the reconstruction of a city-owned ball park, for the reasons stated
above it is our view that the Commission is without authority to
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appropriate funds for such a purpose. It follows that the Board of Finance
should not approve aloan sought for a purpose which is ultravires.

The City of Reno may have sufficient funds available for recreational
purposes to provide for the required reconstruction. In the event such
funds are not available, your attention is invited to the provisions of
j§54.42§|which prescribe the means by which cities may make applications
for emergency loans. A properly framed resolution submitted on behalf of
the City would not be subject to the defects here pointed out relating to the
Washoe County resolution, and could in our opinion be considered by the
State Board of Finance.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 60-197 CORPORATIONS; FOREIGN—Fees payable
to Secretary of State. The fees to be exacted of foreign corporations
for the privilege of entering the State to do an intrastate business
therein, computed upon authorized capital stock, shall not exceed
$25,000. NR% §§QSOQ| as amended by Chapter 132, 1960 Statutes,
construed.

Carson City, December 21, 1960
Honorable John Koontz, Secretary of State, Carson City, Nevada
STATEMENT OF FACTS
Dear Mr. Koontz:

The El Paso Natura Gas Company, a Delaware corporation, qualified
to do business in Nevada on February 15, 1954. At that time it paid to the
Secretary of State a filing fee of $12,675. Having amended its charter
increasing its authorized capital stock, it filed with the Secretary of State
its amendment to Articles of Incorporation on August 8, 1956 and paid the
further fee of $6,000. Having again amended its charter authorizing a
further increase in its capital stock, it paid the Secretary of State, on
January 17, 1957, a further sum of $6,225. On May 18, 1959, by charter
amendment, the corporation increased its authorized capital to
$179,775,000 and paid the further fee to the Secretary of State of $2,550.
Upon this one item of fees computed upon authorized capital stock it has,
therefore, paid the total of $27,450 to the Secretary of State of the State of
Nevada. It has aso paid other fees, not materia here, for incidental
services in the amount of $365. Such incidental fees cover such items as
charges for certifying copies of Articles of Incorporation, the filing of lists
of officers and directors annually and like services.
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The Legidature of 1960, by Chapter 132, Statutes of 1960, page 177,
effective March 9, 1960, amended NRS Section 80.050, which in part, as
amended, provides as follows:

80.050 Foreign corporations shall pay the same fees to
the Secretary of State as are required to be paid by
corporations organized under the laws of this state, but in no
case shall the amount of fees to be paid exceed the sum of
$25,000.

(The emphasis has been supplied. This represents the new
material added by Chapter 132, Statutes 1960).

On August 30, 1960, the corporation caused to be filed with the
Secretary of State a certificate of reduction of authorized capital to the
then total of $174,925,000.

Recently the corporation has increased its authorized capital stock (it
has a number of varieties and designations of preference, not material
here) and has tendered to the Secretary of State, for filing, the amendment
to its Articles of Incorporation. The Office of the Secretary of State desires
an interpretation of the statute, as amended, with reference to the fee to be
charged.

QUESTION

In computing fees to be paid to the Office of the Secretary of State by a
foreign corporation on account of changes from time to time of its capital
structure, may that officer add al fees paid on account of this one item,
from time to time, and upon the total reaching $25,000, refrain from
making further charges, upon further filings of changes in capital
structure?

CONCLUSION

Yes, we construe such to be the meaning of the statute as presently
amended.

ANALYSIS

Under prior to the 1960 amendment, it was the duty of the
Secretary of State to collect of each foreign corporation upon changes in
authorized capital stock, the same fees that would be collected from a
domestic corporation upon making such changes. The fees to be collected

of a domestic corporation upon its incorporation are provided in
?E Under the provisions of it is provided that upon the
filing of a certificate of amendment to the Articles of Incorporation, of a
domestic corporation, increasing the authorized capital stock, afeeisto be
collected in amount representing the difference between the charge that
would have been made upon the filing of original Articles of Incorporation
of that capital structure and the amount previously paid.

We have no doubt that the statutes mentioned would be regulative of
the situation as to the fees to be charged in this case if it were not for the
amendment of 1960, and that since the amendment to articles now offered
for filing would bring the total authorized capital stock above, in amount,
the total authorized by the amendment of May 18, 1959, of $179,775,000
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that there would now be an additional charge, to be computed under
[78.760] and [78.765] Section [NRS 80.030, subsection 2, requires a foreign
corporation, quaitied in Nevada, upon filing amendatory Articles of
Incorporation in the place of its domicile, to file forthwith such
amendatory articles in Nevada. Such was the law of Nevada from March
1949, and was a condition under which El Paso entered the State in
February 1954. To require additional fees for such filings, as provided in
would not render the act unconstitutional under the
commerce clause or the due process clause of the Fourteenth Amendment.
Sate v. Koontz, ESS_Q( Nev. %5, at §4| Atlantic Refining Company v. Virginia,
302 U.S. 22, 58 S.Ct. 75, .Ed. 24. Such an entrance fee is not atax but
compensation for the privilege applied for, namely, the privilege of doing
alocal business. Atlantic Refining Company v. Virginia, supra.

But we have the amendment of 1960, and we have a corporation that
heretofore has paid above $25,000 to the Secretary of State, computed
entirely upon its authorized capital stock.

Under the authority of General Motors Acceptance Corporation v.
McCullem (Texas 1928) 10 SW.2d 687, this question well near on “all
fours’ was determined. There the statute provided for additional feesto be
paid upon the filing of amendments to the Articles of Incorporation, and
concluded with this provision: “* * * provided that in no event shall such
fee exceed twenty-five hundred dollars” There it was held that the
corporation having previously paid the full sum of $2,500 was entitled to
have its certificate of amendment of Articles of Incorporation authorizing
an increase in capital stock filed, without further charge. Upon such
payment or payments the license was granted, as a ministerial act, for ten
years, and held that increases in authorized capital stock, during such
period, should be filed without further fees. In Nevada the authority is not
granted for ten years, but upon a much higher scale of fees is granted for
perpetuity.

The computation of the $25,000, however, is not to include all items
and sums paid by a corporation, but only those sums paid under [NRS |
[78.760] and _|78.7%5| It is our opinion that other fees to be paid t(%
Secrefary of State 1n behalf of a corporation, under the laws of Nevada,
mi}é not be added into the computation designated and intended by
preva

as amended by Chapter 132, Statutes 1960. This rule should

for the reason that other fees are for specific services and each of

such other fees is more or less commensurate to the service, whereas the

fees or charges here under consideration are exacted as compensation for

the privilege of doing an intrastate business therein. The $25,000 is

maximum that may be charged for this privilege, and not the maximum
that may be charged of the corporation.

For the reasons given, it follows that El Paso Natural Gas Company is
entitled to have filed by the Secretary of State its amended Articles of
Incorporation, or amendment thereto, authorizing the sale of Capital stock
of value in excess of the former maximum of $179,775,000, without the
payment of further fees insofar as fee computation depends upon
authorized capital stock.

Respectfully submitted,

ROGER D. FOLEY
Attorney General
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By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 60-198 STOCK COMMISSIONERS, STATE
BOARD OF—When uniform brand inspection has been dispensed
with by a majority of the stockmen of a district, it cannot be
reinstated by less than a mgjority vote of such stockmen.

subsections 2 and 4 construed.
Carson City, December 21, 1960

Dr. W. F. Fisher, Executive Officer, State Department of Agriculture, Post
Office Box 1209, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. Fisher:
Section 565.010 Nevada Revised Statutes provides:

565.010 As used in this chapter “board” means the state
board of stock commissioners.

INRS 565.040]in part provides:

565.040 1. The board is authorized and empowered to
declare any part or parts of the State of Nevada a brand
inspection district or districts.

2. After the creation of any brand inspection district as
authorized by this chapter all neat cattle, horses or mules
within any such district shall be subject to brand inspection
in accord with the terms of this chapter before:

(a) Consignment for slaughter within any district; or

(b) Any transfer of ownership for sale or otherwise; or

(c) Removal from such district when such removal is not
authorized pursuant to a livestock movement permit issued
by the board.

4. When a petition signed by a majority or the owners of
neat cattle, horses or mules within a brand inspection district
is filed with the board praying that the board inspection
district be excluded from the operation of the provisions of
paragraphs (a) and (b) of subsection 2 of this section, the
board forthwith shall cause the brand inspection district to be
so excluded by the issuance of a regulation in the manner
prescribed in this chapter. (Emphasis supplied.)

Under the provisions of subsection 1 of M, the Board issued
and published a regulation declaring Lyon County a brand inspection
district.

Subsequent to the issuance and publication of the regulation declaring
Lyon County a brand inspection district, a petition signed by a mgjority of
the owners of neat cattle, horses and mules within said brand inspection
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district, prepared pursuant to the provisions of subsection 4 of
b86.040| was filed with the said Board, praying that the brand inspection
district so established, be relieved of brand inspection, under the
provisions of (a) and (b) of subsection 2, of by said petition
it was shown to the Board that it was the desire of a magority of the stock
owners entitled to vote thereon that in said brand inspection district brand
inspection be not required in transactions involving (a) consignment for
slaughter within the district and (b) transfers of ownership within the
district.

Thereafter, inquiry having been made to the Attorney General as to the
mandatory effect of such petition upon the Board, it was officially ruled in
Attorney General Opinion No. 309, dated September 19, 1957, that the
provisions of subsection 4 of |NR§{ 5§5.Q4g having been met by the
signing and filing by a majority of the eligible stockmen of the county,
praying to be relieved of inspection in situations designated by the statute,
it became and was incumbent upon the Board to immediately honor the
petition, and exclude the district so established from the operation of the

provisions of (@) and (b) of subsection 2 of Hg!& 040

Hereafter we shall refer to the full inspection authorized by the statute
as “uniform brand inspection,” and the inspection petitioned by the
eligible stockmen of the district as “limited brand inspection.”

It appears that thereafter, the Board of its own motion mailed ballots to
al eligible stockmen of the Lyon County Brand Inspection District,
according to its records, one hundred eighty-nine (189) in number, upon
which ballots the stockmen were asked to vote upon the acceptance or
regjection of uniform brand inspection. Of the 189 eligible stockmen,
qualified to vote upon this question, ninety-eight (98) stockmen voted.
Sixty-three (63) of their number voted for uniform brand inspection, i.e.,
35 voted for the continuation of the present method of limited brand
inspection.

QUESTION

~_May uniform brand inspection as provided by subsection 2 of
_5?5.(_;4/§| be returned to the brand inspection district, upon the authority o
the pluraity vote mentioned, in light of the fact that limited brand

inspection has been required by a majority of the eligible stockmen of the
district?

CONCLUSION

We conclude that an affirmative vote of a majority of the eligible
stockmen of the district will be required to return the district to uniform
brand inspection.

ANALYSIS

After the lawful creation of the brand inspection district, comprising
Lyon County, the district was, by affirmative action of a maority of its
eligible stockmen, relieved of a portion of the restrictions placed upon it. It
was relieved of uniform brand inspection and adopted limited brand
inspection, in the manner provided in subsection 4 of .
Apparently more than one-half of the eligible stockmen of the county
district, at that time (1957) desired to operate with limited brand
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inspection. Apparently this same viewpoint still obtains for substantially
less than one-half of their number (exactly one-third) have voted to return
to uniform brand inspection.

It clearly appears to be the legidative intent that a maority of the
eligible stockmen of the district might, by affirmative action, dispense
with uniform brand inspection and avail themselves of a less restrictive
procedure, and likewise the intention that thereafter a maority of the
eligible stockmen of the district might, by affirmative action, reverse their
former decision and reinstate uniform brand inspection.

If the ruling were otherwise, the conclusion might well be ridiculous.
Suppose that upon the 189 ballots sent out, 15 stockmen vote. Suppose
that 8 of the stockmen vote to return to uniform brand inspection and 7
vote to retain limited brand inspection. The 8 being a plurality would
reverse the wishes of approximately 95 or more (a mgjority of 189 eligible
voters) and would reinstate uniform brand inspection. The Legislature did
not intend that in a case such as this silence (failure to vote) would
constitute consent.

It is therefore our opinion that a proper statutory construction would
require a vote a maority of al eligible stockmen of the district, so
evidencing their desires, before the district could be returned to uniform
brand inspection, and that the plurality vote obtained in this case is
ineffectual.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd
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While it is true that our Legislature has enacted NRS
whereby the State of Nevada, pursuant to the provisions of g-
act, assumed jurisdiction over public offenses committeq by or
Indians in the areas of Indian country in Nevada, except in g,
specifically excluded by the Governor, the Pyramid Lake Indian Ry
vation has been excluded from the operations of this section by pr
mation of Governor Charles M. Russell, issued on the 27th dg
June, 1955,

However, in the cage of non-Indians our Supreme Court has eld
that the State, having the right to utilize its police power for the
breservation and protection of fish in its public waters, has the g
to regulate the taking of fish from the public waters within the boup
ary of the Pyramid Lake Reservation by all parties not Indian war
of the government. This decision is based on the general prineip]
law that state courts have jurisdiction on Indian reservations
offenses not committed by or against an Indian. Ex Parte Croshy,
Nev, 389, '

Respectfully submitted,
Roger D. Forey, Attorney Gencral,

By WinLiam N, Forman, Special Deputy Attorney General
for Nevada Fish and Game O’omm@'ssion_,

121. State Planning Board. University of Nevada. Federal Grants in Aid, 'Th
8tate Planning Board is legally authorized and empowered to fulfl)
the requirements of, and to enter into necessary contracts with, the
Federal Government, which would qualify the Board as an applicant .
for Federal aid under Section 702 of the 1954 Federal Housing Ach,

Carsown Crry, January 5, 1960.

Mr. M. Georee BisseLy, Ezecutive Secretary, State Planning Board,
Carson City, Nevada, '

STATEMENT OF FACTS

Desr Mr. Bisserr:  Reference is made to conference held on October
6, 1959 in this office in which you, on behalf of the State Planning
Board, and Mr. Lutz, Administrator, and Mr. Davis, Attorney, on
behalf of Housing and Home Finance Agency (U. 8.), spoke with
D. W. Priest, Chief Deputy Attorney General, concerning a grant of
federal funds in connection with advance planning of the proposed
History Building for the University of Nevada in the city of Reno.

Some question seems to have arisen concerning the authority of the
Nevada State Planning Board to apply for a grant of such advance
planning federal funds on behalf of the University of Nevada and the
State of Nevada. Such objection, if we have been correctly informed,
is predicated on the provisions of Section 702 of the 1954 Housing
Act (Public Law 560, 83rd Congress—Second Session, Vol, 1, U. 8.
Code Congressional and Administrative News, P. 675, at p. 787 et
seq.).
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. Chapter 274, 1956_1957 Statutes of Nevada, authorized and directed
- the State Planning Board to proceed with breplanning of certain proj-
 ects, including saig History Building for the University of Nevada in
- Reno, Nevada. (Section 1, Project No. 6.) It also appears that needed

priations of state funds fop the purpose of the design, eonstruetion and
furnishing of certain additional physical Taeilities required by the
University of Nevada, The Nevada State Planning Board i charged
n said Act with the duty of Carrying out gis Drovisions relating to the

" Chapter 458, Statutes of Nevada, 1958-1959, provides for state
ppropriation of funds for the Nevada State Planning Board to carry
ut said Board’s program of capita] improvements, physical plant
esign, construction, rehabilitation, remodeling, repairs, additions,
quipment and furnishings, land aequisitions, safety survey, landscap-
g, preparation of plans, specifications, and contract docume'nts, and
her matters therein provided. Includeq in the many itemg enumer-
ated for authorized expenditures from gaid appropriated funds, are
various projects on behalf of the University of Nevada. Said Aet also
arges the State Planning Board with the duty of carrying out the
ovisions of the Aet, specifically including the Preparation of required
plans and specifications by qualified professional and technical person-

nel in the varied and many phases connected with the execution of the
projects enumerated therein.

uch advance planning, Thig office, on submission of said question to
for official opinion, exhaustively reviewed applicable state law and
he same Federal Aect now involved, and conclusively sustained the
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has not, expressly and specifically, been authorized to enter into a
contract for such moneys, as required by Section 702 of the 1954
Federal Housing Act (See supra). Such contention is based upon the
omission in Chapter 274, Statutes of Nevada, 1957-1958, of an expresy
provision authorizing the State Planning Board to enter into a econ.
tractual agreement (in the name of the State of Nevada) with the
United States, to receive and expend, by grant, loan or othierwise,
funds which may be made available for planning purposes by the
United States.
QUESTION

Is the Nevada State Planning Board empowered under state law to
fulfill requirements of the Federal Government which would qualify
said Board as an applicant for, and recipient of, federal aid under
Section 702 of the Federal Housing Act of 1954 ¢

CONCLUSION
Yes,
ANALYSIS

In the interest of brevity, and because the requirements of Section
702 of the Federal Housing Act of 1954 are essentially the same as
those contained in Section 701 of said Aet, which were reviewed and
analyzed in detail by this office in A.G.0. No. 143 (supra), we will
merely list the requirements numerically, and indicate under each the
basis for the legal authority and power of the State Planning Board
for satisfaction of, or compliance with, each said requirement.

I. An applicant for a federal grant must be an official state
planning agency. (See. 702(a), 1954 Fed. Housing Aect.)

The State Planning Board was officially created by an Act of the
Nevada Legislature in 1937, since which date it has been, and still is,
in existence, notwithstanding subsequent amendments of said Act. (See
Chapter 341, Nevada Revised Statutes.) NRS 341.010 expressly pro-
vides that “board” means the State Planning Board.

II. The state planning agency must be empowered, under its
state laws, to provide planning assistance in connection with 'the
construction of public works. (Sec. 702(a), 1954 Fed. Housing
Act.)

NRS 341.150, relating to “Engineering and architectura) serviees:
Costs; powers of board,” insofar as here pertinent, provides as follows:

1. The state planwing board shall furnish engineering ﬂl}d
architectural services to all state departments, boards or commis:
sions charged with the construction of any state building. * *
All such departments, boards or commissions are required and
authorized to use such services. (Emphasis supplied.)

2. 'The services shall consist of ;

(a) Preliminary planning

(b) Designing

(e) Estimating of costs

(d) Preparation of detailed plans and specifications,
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The board may submit preliminary plans or designs to qualified
architeets or engineers for preparation of detailed plans and speci-
fications if the board deems such action desirable, The cost of prep-
aration of preliminary plans or designs, the cost of detailed plans
and speeifications, and the cost of all architectural and engineer-
ing services shall be charges against the appropriations made by
the legislature for any and all state buildings or projects, or build-
ings or projects planned or contemplated by any state agency for
wheh the legislature has appropriated or may appropriate funds
* * *

3. The board shall:

(a} Have final authority for approval as to architecture of all

* buildings, plans, designs, types of construction, major repairs and
designs of landseaping.

{b) Solicit bids for and let all contracts for new construection
or major repairs to the lowest qualified bidder.

(¢) After the contract is let, have supervision, and inspection
of construction or major repairs. The cost of supervision and
inspection shall be a charge against the appropriations made by
the legislature for the building or buildings.

- NRS 341.160, relating to “Reports, recommendations of board;
priority of construetion,” provides:

The board shall submit reports and make recommendations rela-
tive to its findings to the governor and to the legislature. The
board shall particularly recommend to the governor and to the
legislature the priority of construction of any and all buildings
or other construction work now authorized or that may hereafter
be authorized or proposed.

NRS 341.170 relates to “State plan for economie, social develop-
ment,” and provides:

The board shall make a comprehensive state plan for the eco-
nomic and social development of the State of Nevada. To this end,
the board shall conduct research and studies relating to the natu-
ral resources and other factors in the progress of the state.

NRS 341,180 relates to “Cooperation with state agencies, local plan-
ning commissions,” and provides:

The board shall:

1. Cooperate with other departments and agencies of the state
in their planning efforts.

2. Advise and cooperate with municipal, county and other
local planning commissions within the state for the purpose of
promoting coordination between the state and the loeal plans and
developments. (Emphasis supplied.)

NRS 341.110 relates to “General powers of board,” and provides:

In general, the board shall have such powers as may be neces-
sary to enable it to fulfill its funections and to carry out the pur-
poses of this chapter.
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NRS 341.120 relates to “Board may accept grants, services,” ang
provides:
The board 1s empowered to receive and accept, in the name of
the state, grants of money or services to enable the board to carry
on its work under this chapter. (Emphasis supplied.)

Certainly, the proposed History Building for the University of
Nevada, a state institution, is a public work, as required by Section
702(a) of the 1954 Federal Housing Act. The preplanning for said
building was authorized by Chapter 274, 1956-1957 Statutes of
Nevada, Chapters 400 and 458, 1958-1959 Statutes of Nevada, appro-
priation Acts, make provision for planning and construetion of many
University and other projects, and expressly charge the State Planning
Board with the duty of effecting the execution of the provisions therein,
including the preparation of required plans and specifications,

We conelude, therefore, that the State Planning Board is fully
authorized and empowered, as a state agency, to provide planning
assistance in connection with the construction of publie works, includ-
ing the proposed History Building for the University of Nevada.

III. The State Planning Board must be legally empowered to
receive and expend federal funds for the purposes stated in
requirement No. IT above, and to contract with the United States
with respect thereto. (Section 702 (b) (e}, 1954 Fed. Housing
Act.)

Since any advance of federal funds for eonstruection planning has
to be repaid, there is necessarily involved some kind of loan agreement
or contract. We have already quoted above the provisions of NRS
341.110 and 341,120, conferring upon the State Planning Board both
broad general powers to carry out its functions, and specific power fo
accept grants and services in connection with the performance of its
statutory responsibilities and duties. These provisions sufficiently
authorize the State Planning Board to eontract with a grantor, includ-
ing the United States or any of its agencies, for the acceptance _ﬂlld
expenditure of a grant, so long as it is consistent with the provisions
of the Act generally governing the Board, or with specific legislative
enactment and authority. Specific contractual power 1is mecessarily
implied, in order that the Board may properly perform and discharge
the responsibilities and duties statutorily imposed upon it, (See 42
A.J. 316, Section 26, “Public Administrative Law.”

In this conneetion, mention may also be properly made of the pro-
visions of NRS 341.130, relating to “Participation in interstate,
regional, national planning projects” by the Board for the purpose of
promoting the general welfare of the people. This provision, we also
submit, reasonably implies the existence and exercise of contractual
power by the Board, whenever necessary for any authorized transaé-
tion involving the general welfare of the people.

IV. The State Planning Board, or the State of Nevada, mush
obligate itself to make repayment of any federal funds advance
for planning of construction of publiec works. (Section 702 (b
(c), 1954 Fed. Housing Act,)
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The State Planning Board is a state agency supported by direct
egislative appropriat_ion. (See Chapter 458, 1958-1959 Statutes of
Nevada.) The good faith of the State of Nevada is pledged to perform-
ance of all valid eontractual obligations entered into and assumed by
the State, or on its behalf, by its respective agencies and officials. This
would include the State Planning Board and the University of Nevada.
(Article IX, Bection 3, Article I, Section 15, Nevada Constitution;
NRS 41.010.) NRS 341.090, relating to “Aunthorized expenditures” by
the Board, authorizes application of appropriated funds, as necessary,
ito carry into effect the purposes of its aets.”

: The grant of federal funds for advance planning purposes would
_(as we understand the practice) provide a proper basis for estimating
_eosts of construection and legislative appropriations therefor, as well ag
“future planning. Such procedure and results are also necessary to
- determine requirements and essential data in counection with applica-
. tions for further federal assistance and participation, as anthorized by
~'the 1954 Federal Housing Act.

V. The State Planning Board must be ready and able to
assume full responsibility for the proper execution and completion
of the planning work, and of carrying out the terms of the federal
grant contract, (Section 702(b), 1954 Fed. Housing Act.)

' Bither by use of its own staff, or through authorized employment of
“qualified professional or technical assistance, the State Planning Board
-is certainly in a position to complete the planning work as required by
the 1954 Federal Housing Act, It is also, by the express terms of the
Btate Act governing it and by the provisions of Chapter 458, 1958—
11959 Statutes of Nevada, charged with the statutory duty and required
-to assume full responsibility for the execution and proper performance
.of the planning work here involved in connection with the proposed
“University of Nevada History Building, Further, in connection with
this specific point, the State Planning Board has, on other occasions
involving the use of federal funds made available to it for advanece
‘planning under the 1954 Federal Housing Act, demonstrated and
proved that it is quite able and qualified to make proper use of federal
funds for such purposes, in the regular performance of its official state
duties and responsibilities. :

VI. The State Planning Board shall, subsequent to approval
and prior to disbursement of any federal and state funds for
planning purposes, establish a separate account therefor, into
which all such moneys shall be deposited. (Section 702(b), 1954
Fed. Housing Act,)

Certainly, this requirement of the Federal Act can, as heretofore, be
readily complied with.

VII. The State Planning Board has been legislatively author-
ized and charged with the responsibility and duty of representing
the University of Nevada, the using state agency, in connection
with the advance planning work, and requirements therefor, for
the proposed History Building. (See Chapter 274, 1957-1958
Statutes of Nevada; Chapter 458, 1958-1959 Statutes of Nevada.)




490 REPORT OF THE ATTORNEY GENERAL

This point is addressed to the requirement that: “No advance shall
be made hereunder with respect to any individual projeet unless it
conforms to an over-all state * * * plan approved by & competent
state * * * authority, and unless the public ageney formally con.’
tracts with the Federal Government to complete the plan preparation
promptly and to repay such advance when due.,” (Section 702(b),-z{
1954 Fed. Housing Act.) 2

That the University of Nevada may, as reqmred under state law,"i_
designate the State Planning Board to represent it in eonnection Wlthf
the advance planning work for the proposed History Building, can
hardly be disputed on any legal basis. In any event, this requlrement 3
in legal substance, merely means that the mdwidual project be in con-'
formity with state planning; be approved by a competent state author-
ity; be the subject of valid contract between the State and Federal
Governments, or their authorized agencies; that the plans therefor he__f}
completed promptly ; and, that the federal advance moneys be repald :
when due, E

Manifestly, the State Planning Board, acting directly under its
statutory powers and authority, or acting in a representative capacity
for the University of Nevada and the State of Nevada, is ready, will-
ing, and able to do. f

We thus conclude that the State Planning Board, as a prospectwe:
applicant for federal funds under the 1954 Federal Housing Act, is.
legally authorized and qualified to meet all the federal requlrements
set forth in Section 702 thereof, namely

1. Itis authorized to contraet in its own name,

2. It is empowered to enter into contracts with the Federal Govern-_
ment for planning grants under Section 702, 1954 Federal Housm -
Act. :

3. It is authorized to receive and expend donations and grants a8
well as funds legislatively appropriated to discharge and perform all'r;:l
of its official and public responsibilities and functions, both expreé
and those reasonably necessary and implied. .

4. The State Planning Board’s jurisdiction or area for exercise 0...__§
its authority and power have been sufficiently defined in both general
and specific statutes, which also provide adequate standards or tests
delineating its proper functions, responsibilities and duties. _

5. It can obligate the State of Nevada for the safeguarding ané.
proper use of any federal funds advanced for public construction
planning purposes, and for the repayment of any such advance federal :
funds when due,

6. It can, and, in fact, is legislatively required to, perform all th _
necessary prehmmary plannmg work on behalf of the University Gf_ ‘
Nevada, as well as other state, regional or local agencies; in a repré:
sentative capacity, acting for and on behalf of the University ©
Nevada, it can enter into contractual agreement with the Housing an
Home Finance Agency (U. 8.) for a federal grant to be used in €oR
nection with advance planning of the proposed History Bulldlllg: f
public construction work.

- We trust that the foregoing sufficiently answers the specific questio
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and objection raised by the federal agency at this time in connection
with the application by the State Planning Board for a federal grant
under the 1954 Federal Housing Act.

Respectfully submitted,

Roeer D. FoLey, Attorney General.
By Joun A. Portrr, Deputy Attorney General.

122, Health—State Health Officer, University of Nevada. Present law requir-
ing State Health Officer to devote full time to official duties and not
to engage in any other business or oceupation held to prohibit employ-
ment ag lecturer in Public Health Administration by the University
of Nevada.

Carson Crry, January 6, 1960.

Danisn J, Hurwey, M.D., State Health Officer, Nevada State Depart-
ment of Health, Carson City, Nevada.

STATEMENT OF PACTS

Drar Dr. Hurtey: Tt is indicated that the University of Nevada
has asked you to aceept an appointment as lecturer in Public Health
Administration, involving your teaching a course in such subject from
3:00 2.m. to 12 noon on Saturday mornings during the Spring Semes-
ter, for which you would be paid the sum of $375.

It is further indicated that the State Board of Health has adopted
the poliey that fnll-time professional employees should not accept out-
side employment, but that exceptions to this rule have been made to
grant permission to sueh professional personnel of the Department to
teach eourses at the University of Nevada both in Reno and in Las
Vegas. Such exceptions have been allowed when such teaching engage-
ments would not interfere with the regular duties or work of the
employee, and also when other qualified persons were not readily
available for sneh teaching engagements.

Our attention is invited to NRS 439.110, regarding your acceptance
of the proffered appointment.

QUESTION
May the State Health Officer, under present law, accept an appoint-
ment to lecture for compensation in a Public Health Administration
tourse at the University of Nevada?

CONCLUSION
The State Health Officer may not accept an appointment at the

.

University of Nevada, since such occupation would prevent him from
devoting full time to his official duties as required by present law.
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and objection raised by the federal agency at this time in connection
with the application by the State Planning Board for a federal grant
under the 1954 Federal Housing Aet.

Respeetfully submitted,
Roeer D. FoLry, Attorney General.
By Joun A. Porrrr, Deputy Attorney General.

122, Health—State Health Officer, University of Nevada, Present law requir-
ing State Health Officer to devote full time to official duties and not
to engage in any other business or occupation held to prohibit employ-
ment as leeturer in Public Health Administration by the University
of Nevada.

Carsow Crry, January 6, 1960.

Danwn J. Hurrey, M.D., State Health Officer, Nevada State Depart-
ment of Health, Carson City, Nevada.

STATEMENT OF FACTS

Drar Dr. HurLey: Tt is indieated that the University of Nevada
has asked you to accept an appointment as leeturer in Public Health
Administration, involving your teaching a course in such subject from
9:00 a.m. to 12 noon on Saturday mornings during the Spring Semes-
ter, for which you would be paid the sum of $375.

It is further indicated that the State Board of Health hag adopted
the poliey that full-time professional employees should not aceept out-
side employment, but that exceptions to this rule have been made to
grant permission to sueh professional personnel of the Department to
teach courses at the University of Nevada both in Reno and in Las
Vegas. Such exceptions have been allowed when such teaching engage-
ments would not interfere with the regular dutics or work of the
employee, and also when other qualified persons were not readily
availahle for such teaching engagements,

Our attention is invited to NRS 439.110, regarding your acceptance
of the proffered appointment.

QUESTION
May the State Health Officer, under present law, aceept an appoint-
ment to lecture for compensation in a Public Health Administration
course at the University of Nevada?

CONCLUSION

The State Health Officer may not aceept an appointment at the

University of Nevada, since such occupation would prevent him from
devoting full time to his official duties as required by present law.
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ANALYSIS

NRS 439.120 as amended by Chapter 484, 1958-1959 Statutes of
Nevada, provides as follows:

The state health officer shall:

1. Receive an annual salary of $14,676, payable in the manner
provided in NRS 281,120,

2. Be allowed the per diem expense allowance and trave]
expenses as provided by law.,

NRS 281,120 relates to “Semimonthly paydays for state officers,
employees,” and establishes the time and manner of payment for such
state personnel,

NRS 4389.110, relating to “State health officer: Devotion of entire
time to official duties,” provides:

The state health officer shall devote his full time to his official
duties and shall not engage in any other business or occupation.
(Emphasis supplied.)

The State Board of Health was first established in 1911. At that time
there was no provision for a State Health Officer, the Aect providing
that the Board should consist of a president, secretary, and one other
member to be appointed by the Governor, The president and secretary
of the Board were to be qualified medical doctors with at least five
years of medical practice in Nevada., (Chapter 199, 1911 Statutes of
Nevada, p. 392.) Compensation was fixed in the amount of $20 per
day for attendance at sessions of the Board, together with necessary
traveling expenses.

Chapter 117, 1919 Statutes of Nevada, p. 221, increased the Board’s
membership to five, established the Secretary thereof as the State
Health Officer and Executive Officer of the Board, and authorized pay-
ment to him of a salary of $2,500 per year and his necessary expenses,
actually incurred in the performance of his duties,

Chapter 184, 1939 Statutes of Nevada, p. 297 et seq., authorized &
salary of $3,600 per year together with necessary traveling expenses,
and for the first time expressly imposed the requirement that the State
Health Officer should devote his full time to his official duties and not
engage in any other business or occupation. )

All subsequent amendments to the law have contained the foregoing
express limitation regarding devotion of fall time to official duties and
prohibition of other employment and occupation. Chapter 151, 1943
Statutes of Nevada, p. 215 et seq., increased the salary to $4,250 per
year and necessary travel expenses; Chapter 235, 1947 Statutes of
Nevada, p. 752, authorized an increased salary of $7,000 per year
together with necessary travel expenses; and, as above noted, the 1959
legislative amendment further increased the salary of the State Health
Officer to $14,676 per year together with per diem allowances and
travel expenses in accordance with law. Application of full time to
official duties and prohibition of any other employment wag continued
in the law by express provision.

Regrettable though it may be that the University of Nevada, and the
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State generally, will be deprived of the benefit of the actual experience
which the present State Health Officer possesses and could impart
through a lecture course in Public Health Administration, we deem
present law to be expressly prohibitory of his rendering any such
services. This is so not as a matter of poliey, but because the State
Legislature, in exercise of itg Judgment and wisdom, has seen fit to
impose such prohibitory limitation on the State Health Officer as a
mattor of express law,

The legislative history of the office herein outlined, shows progressive
increases 1n the authorized salary connected with the office, presumably
to make adequate compensation for the State Health Officer’s full and
entire services to the public health and safety. It may properly be
noted that in the event of any serious epidemie, the general public
interest might well demand services on the part of the State Health
Officer which could be in conflict with other commitments, including
the one here under consideration. In any event, the seriousness and
importance of the publie health respounsibilities with which said officer
is charged, in its many and varied aspects, undoubtedly and properly,
motivated the Legislature in providing the express prohibition against
other employment and encroachment upon the full time and services
due the general public. (See Attorney General Opinion No, 298, April
29, 1946.)

It is our considered opinion, therefore, that present law prohibits
acceptance of the appointment as lectnrer proftered by the University
of Nevada, as herein indieated, It may well be that the Legislature
might authorize an exception for ntilization of the professional experi-
ence in certain appropriate cireumstances, such ag here involved, but
this can only result from legislative amendment of present law.

Respectfully submitted,
Rocer D. Forry, Attorney General,
By Joun A. Porreg, Deputy Attorney General,
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123. Education, State Department of—8chool Board Trustees—-Change of resi.
dence (domicile) as rendering ineligible and creating vacancy 111
office. Applicable statutory provisions construed and held to render
an incumbent school trustee ineligible for continnance, and crea.tlnlg"
a vacancy, in office held by him, upon removal of residence from
definite area from which elected or appointed, where such residencé:
is a necessary condition and qualification for said office in the first
instance. A sufficient legal basis and determination of such ineligibil-
ity and “vacancy” in office held necessary. Such legal determination
i¥ authorized on basis of School Board or State Department of Edu.
cation rules, if duly adopted and promulgated by School Boards, d:f
through guo warranto proceedings.

Carson Crry, January 6, 1960.

MEr. ByroN F. Sturrer, Superintendent of Public Instruction, Depart—f
ment of Educatwn, Carson City, Nevada.

STATEMENT OF FACTS

DeAr MR. STETLER: A person was elected or appointed to serve as
a member of the Board of Trustees of a school distriet pursuant to the:
provisions of NRS 366.170, paragraph 1(e). Thereafter, he moved his:
residence oufside the county, actually estabhshmg a remdence in an_‘
adjoining county.

QUESTIONS

1. If a School District Trustee changes his residence after electmnj}
or appointment to the particular office as provided in NRS 386.170,
does said change of residence render him ineligible to contmue, and‘ :
create a vacancy, in said office?

2. If our answer to the foregoing question is in the amrmatwe,_fé
would it follow that where a School District Trustee ceased to reside in.
the designated area from which he was elected or appointed but still:
had residence within the ecounty embracing the school district, he.
would be ineligible to retain his office as School District Trustee? :

CONCLUSIONS

To question No. 1 (As qualified herein): Yes.
To question No. 2 (As qualified herein): Yes.

ANALYBIS

The following prefatory observations are deemed proper:

We think the questions submitted to us for opinion are prlmanlY- i;:
of local coneern since they relate to the eligibility of an incumbent, 0F
“yacancy,” in a School Distriet Trustee office, and might, perhaps.
more properly, be resolved by opinion and advme of the Distriet Attor-
ney of the county wherein the partlcula,r school distriet is located.

Determination of whether a Trustee is eligible for the office held bY
him, or whether a “vacancy” exists in a particular Trustee’s office, ¢aB
if necessary, be legally determined through quo warranto proceedmgﬂ
which a Distriet Attorney can institute in the name of the Attorney
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General of the State of Nevada, upon approval or permission first
obtained therefor.

The interest of the State Superintendent of Public Instruction
would appear to be an indirect one, arising from the fact that, under
NRS 386.270, he is aunthorized to fll any “vacancy” in a Board of
Trustees by appointment for the unexpired term. Until a vacaney in
the office of & School District Trustee is actually, legally held to exist,
the State Superintendent of Public Tnstruction is without apparent
sufficient interest to take any action or otherwise intervene in the

atter.
mBecause the questions embody considerations of statewide and gen-
eral publie interest however, we feel it to be both proper and desirable
to express our official views on the subject.

We assume for purposes of our opinion that there is involved, in
connection with the questions submitted, a County Sechool District ag
distinguished from a Joint School District, comprising more than one
School Distriet.

NRS 3066.170, relating to “Election of trustees in county school dis-
tricts having a pupil enrollment of 1,000 or more,” specifically sets
forth the qualifications, insofar as residence ig concerned, which a
School Distriet Trustee shall have, to be elected to and hold office,
‘commencing with the general election of 1958,

NRS 386.360, relating to “Rules of board of trustees,” provides:

Each board of trustees have the power to preseribe and enforee
rules, not inconsistent with law, or rules prescribed by the state
board of education, for its government and the government of
public schools under its charge. (Emphasis supplied.)

NRS 386.350, relating to “General powers of board of trustees,”
further provides:

Bach board of trustees is hereby given such reasonable and
necessary powers, not conflicting with the constitution and the laws
of the State of Nevada, as may be requisite to attain the ends for
which the public schools are established and to promote the wel-
fare of school children. (Emphasis supplied.) -

NRS 283.040, insofar ag here pertinent, provides as follows:

1. Every office shall become vacant upon the occurring of
either of the following events before the expiration of the term:

(£) The ceasing of the inecumbent to be a resident of the state,
district, county, city or precinet in which the duties of his office
are to be exercised, or for which he shall have been elected or
eppointed. (Emphasis supplied.)

As used in the Nevada State Constitution or in statutes relating to
Political rights and eligibility for publie office, the term “resident” i8,
generally, synonymous with “domieile.” (State v. Moodie, 65 N.D. 340,
258 N.'W, 558.) A person may have more than one residence, but can

have only one domicile at any particular time. Domiecile is retained
until abandoned; and, in order to abandon a domicile there must be
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both an intentiou to establish a new domicile accompanied by physiecal
presence in the place of new domieile.

To he a gualified elector in a county, residence in that connty ig
required. (NRS 292,070, 292.080, 281.050.) In other words, legal resi-
dence is that place where a person is actually present within the State
or county, whichever the case, during all the period of time for which
ke claims residence. So long as an ineumbent of publie office 1v in a
position to show that he had the intention of returning to, and continn-
ing, his residence, he remains cligible to hold office in said place. { State
v. Van Patten, 26 Nev. 273.) But if an inenmbent of public office has
actually vemoved his vesidence and is unable to show an intention to
return to such residence, then he has abandoned same, and the pro-
visions of NRRS 283.040, cited above, and applicable without exceplion,
would govern. This, presumptively, is the gitnation herein.

On the basis of the foregoing, therefore, the following conelusions
appear 1o he proper:

1. That if a School District Trustee was elected or appointed to
his particular office on the basis of having residence in a definite arvea,
then an ectual change of residence (domicile) and removal from said
definite area would rvender him ineligible to continue in, or hold, the
particular office to which he was so conditionally elected or appointed.

2. That a Boeard of School Distriet Trustees, by adoption of rules
on its own part, or such rules as may be prescribed by the State Doard
of Bducation, may determine that removal of residence (domicile)
from the area entitled to representation on the board by a School
District Trustee, shall automatically render an incumbent {runstee
ineligible for continnanee in office, and be deemed to create a vacaney
in such office. '

Justification for these conclusions is predicated on express legisla-
tive provision and intent requiring as a qualification for the office of
School Board Trustee residence in the arvea whieh such official will
represent on said board. Evidently, this requisite was legislatively
designed as essential to secure the best interests of the public in the
field of education and the welfare of school children. (See Attorney
General Opinions No. 10, dated January 381, 1917, No. 110, dated
November 1, 1917, No. 56, dated May 19, 1919, No. 181, dated Septem-
ber 29, 1920. But see: Attorney General Opinion No, 364M, dated
December 10, 1942, dealing with the eligihility of a nonresident ol a
School District to the office of Trustee in a Joint School District clce-
tion.)

Both under its general powers, as well as under the powers vested
in school hoards for their own government and the promotion of the
public and school interests, therefore, School Boards by appropriate
rule, could, and would be authorized in taking action as we have indi-
cated. We also believe that the State Board of Education could pre-
seribe adoption of such a rule by School Distriet Boards, if the latter
refused or neglected to do so on their own initiative.

We must emphasize again, however, that until such a legal basis has
heen established to support a determination that a particular incunt-
bent sehool trustee is ineligible for such position and that a vacancy
therefore exists in said office, the only other manner in which eligibility
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can be placed in issue is through quo warrants proceedings, ag already
indicated herein.

The answer to the second question submitted to us ig ineluded within
the scope of our above analysis.

In other words, removal of a residence (domicile) from a definite
area to a location outside such area, even if within the county wherein
the School District ig situated, renders an incumbent trustee ineligible
for continuance in office as trustee, when actual residence ( domicile)
in 2 definite area is a condition and qualifieation for hig election or
appointment to said office in the first instance,

We trust that the foregoing sufficiently answers your gquestions and
proves helpful to you.

Respectfully submitted,

Roger D. Forzy, Attorney General,
By Joun A, PorTER, Deputy Attorney Qeneral,

124, Edueation, State Department of, University of Nevada, State Depart-
ment of Education held authorized to hold in-service training ses-
slons for teachers and a.dmirﬁstra,tors; to hire and compensate
necessary consultants therefor, and Pay consultants, teachers and

fields of science, mathematics and modern, foreign languages, as pro-
vided in National Defense Education Act (Public Law 85-864),
Professors of the University of Nevada may he engaged to render

Carson Crry, J. anuary 7, 1960,

Mr. Byron F. STETLER, Superintendent of Public Instruction, Depart-
ment of Education, Carson City, Nevada,.

Attention: Mr. Dwight P, Dilts, Assistant Superintendent.

STATEMENT OF FACTS
Desr Mr. STErLmg: By letter dated November 18, 1958, this office

Education Act, Title TIT (Public Law 85-864, U, 8. Code Congres-
sional ang Administrative News, Vol. 1, pp. 1894, 1903 et seq; 72 Stat.
utes at Large, 1580), so as to qualify the State of Nevada for the
federal aiq provided therein,

Presumably, “Nevada State Plan—Title TII” was accordingly pre-

bared, submitted and approved.
82
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can be placed in issue is through quo warranto proceedings, as already
indicated herein.

The answer to the second question submitted to ug is ineluded within
the scope of our above analysis.

In other words, removal of a residence (domicile) from a definite
area to a location outside such area, even if within the county wherein
the School District is situated, renders an ineumbent trustee ineligible
for continuance in office ag frustee, when actnal residence (domicile)
in a definite area is a condition and qualification for his election or
appointment to said office in the first instance,

We trust that the foregoing sufficiently answers your gquestions and
proves helpful to you,

Respectfully submitted,

Rocer D. Forry, Attorney General,
By Joun A. Portegr, Deputy Attorney General,

124, Edncation, State Department of. University of Nevada. State Depart-
ment of Education held authorized to hold in-service training ses-
sions for teachers and administrators; to hire and compensate
necessary consultants therefer, and pay consultants, teachers and
administrators per diem and other necessary expenses for attendance
at such sessions from Federal and State funds made available to
carry out approved program for improvement of education in the
fields of science, mathematics and modern foreign languages, ag pro-
vided in National Defense Education Act (Public Iaw 86-864),
Professors of the University of Nevada may be engaged to render
consultative services In connection with such program, be compen-
sated therefor, and receive other allowances for llecessary expenses
entailed in connection therewith, if such services do not interfere
with their academic duties and University authorities approve,

Cagrson Ciry, January 7, 1960,

Mr. Byron F. SteTrER, Superintendent of Public Instruction, Depart-
ment of Edwcation, Carson City, Nevada.

Attention: Mr. Dwight F. Dilts, Assistant Superintendent.

BTATEMENT OF FACTS

Dusr M. STETLER: By letter dated November 18, 1958, this office
advised the State Department of Education that NRS 885,100 author.
ized the preparation and submission of such State Plan ag might be
feasible in compliance with the requirements of the National Defense
Edueation Act, Title T1I (Public Law 85-864, U. 8. Code Congres-
sional and Administrative News, Vol. 1, pp. 1894, 1903 et seq; 72 Stat-
utes at Large, 1580), so as to qualify the State of Nevada for the
federal aid provided therein,

Presumably, “Nevada State Plan—Title ITT” was accordingly pre-

Pared, submitted and approved.
32
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Pursuant to said State Plan, the State Department of Fdueatigy
has planned a program scheduling a number of conferences or in-sery.
ice training sessions for teachers and administrators in the publip
school system of Nevada. These conferences are felt to be necessary
to accomplish the general purposes of the approved State Plan, They
are planned for various locations within the State. It is intended to
call in consultants in the subject areas of science, mathematics and the
modern foreign languages, who would be engaged by contract and pe
compensated out of hoth federal and state funds made available there.
for by said governments on a matching basis. :

The in-service training sessions are invitational and voluntary in
nature, as distinguished from authorized institutes that may be called
by the Superintendent of Public Instruction, at which attendance i
required. The sessions would be devoted to the study of the indieated
subject areas, the development of study courses in such subject aress,
the presentation and discussion of new ideas and materials available
for teaching of the mentioned subjects, and related pedagogical mat-
ters. The sessions would each be from one to two days in duration; and, :
it is indicated, approximately 10 such sessions, in various locations of
the State, have been planned for the eurrent year. ;

Finally, we understand that state implementation of the State Pgan,
was provided for in the budget of the State Department of Education
and approved by the State Legislature. (Chapter 433, 1958-1959 Stat- §
utes of Nevada.)

QUESTIONS

1. Is the State Department of Education anthorized to conduct the J
activities provided for in said “Nevada State Plan—Title ITT,” namely: |
schedule and hold such in-service training sessions for teachers and ]
administrators; engage by contract, desired consultants; and comper- 1
sate and also make payment to such consultants and teachers of neces §
sary expenses incurred in connection with such training sessions of
conferences ?

2. If our answer to the foregoing question should be in the negd
tive, is the State Department of Education authorized to nse “Tit ?
I funds:

A. "To pay travel and per diem allowances to University O.f Neva.dﬂ_{_‘;
professors for consultative services in connection with said in-serviet
training conferences, under the provisions of Chapter 485, 1958~
Statutes of Nevada?

B. To supplement University of Nevada funds for travel and P
diem allowances for said University professors who may be request
to render their services or otherwise participate in such in-serv
training conferences, if University of Nevada funds therefor &
insufficient ? f

C. To pay certain University of Nevada professors a coz1spltﬂ';i
fee, if the time and services rendered by them in connection “.qth Sn
in-service training conferences is above and beyond the 15*6(11111""1]:“?:ia
of their normal duties and responsibilities to the University of 'Nevﬂh o

D. To pay the travel and per diem allowances of public it
teachers within the State, entailed in their attending said in-sef
training eonferences ?

—
H
=
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CONCLUSIONS
To question No. 1:  Yes.
To question No. 2A: Ve,
No.2B: Yes,
No. 2C:  Yes.
No. 2D: Yes.

ANALYSIS
Insofar as here pertinent, NRS 385.100 provides as follows:

1. The state board of education shall preseribe regulations
under which contracts, agreements or arrangements may be made
with agencies of the Federsl Government for funds, services,
commodities or equipment to be made available to the public
schools and school systems under the supervision or control of
the state department of education.

2. All contracts, agreements or arrangements made by schools
and school systems in the State of Nevada involving funds, serv-
ices, commodities or equipment which may be provided by agen-
cies of the Federal Government shall be entered into in accordanece
with the regulations prescribed by the state hoard of edueation
and in no other manner.,

We assume that the State Board of Education has adopted and
promulgated such regulations, and that “Nevada State Plan—Title
ITI” eonforms to, and complies with, such regulations. We further
assume that this State Title TII Plan was submitted to the Federal
Government, as required by the National Defense Education Act (Pub-
lic Law 85-864), and approved, so as to qualify the State of Nevada
for federal funds as provided in said Aect. The receipt of federal funds
by the State of Nevada under the Federal Act must be presumed to
have been based upon the representation, expresy or implied, that the
State of Nevada was ready, willing and able to render performance in
accordanee with provisions of its Title TTT Plan, as submitted aud
approved. The question is, therefore, whether the Title ITI Plan con-
tains any provision for the in-serviee training sessions or conferences
here involved,

Section 3.31(b) of Nevada State Plan—Title TTT provides as follows:

Supervisors for the fields of science, mathematies and modern
foreign languages will be responsible for coordinating programs
of the schools operating approved projects, conducting in-service
training of teachers and supervisors, organizing and condueting
state-wide conferences, and gathering, preparing and distributing
aids and materials to the schools of Nevada.

On the basis of the foregoing, it is quite clear that seheduled con-
ferences of teachers and supervisors for in.serviee training was repre-
sunted to the Federal Government in partial qualification of Nevada's
right to federal funds and assistance under the title: “3.3 Deseription
of Program for Improvement of Supervisory and Related Services.”
Tu other words, additional personnel consisting of a “Coordinator” and
“Supervisors” were to he engaged by the State Department of Educa-
ton, and provision therefor ineluded in the budget of the Department,
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in order to carry out the proposed “* * * expanded supervisory pro-
gram under the intent of Title ITI, relating to the improvement of
education in the fields of seience, mathematics and foreign languages.”

In the legislative appropriation for the State Department of Educa-
tion, provision of the sum of $20,000 is specifically included for “Sei-
ence, mathematics and foreign languages.” (See Chapter 433, Section
32, 1958-1959 Statutes of Nevada, p. 704.) This sum presumably rep.
resents Nevada’s share of the moneys made available by both Federal
and State Governments to carry ont in Nevada the program and objec-
tives contained in the National Defense Education Act, supra. Such
state legislative appropriation, moreover, constitutes specific anthoriza-
tion to the State Department of Education to implement, execute, and
give effect to Nevada State Plan—Title I11, including the scheduling
of sessions or conferences of teachers and supervisors for in-service
training in the State of Nevada. Necessarily included in such specific
authorization is the reasonably implied authorization to do any and
all things required in connection with such proposed and scheduled
in-service training sessions or conferences.

In our considered opinion, such requirements would include the
contractual hiring of professional or technical consultants or experts
in the indicated subjeets, their compensation, and payment or allow-
ance of per diem and travel expenses to both such consultants and
teachers and administrators attending such in-service training confer-
ences. Anything less would render the program ineffectual, or seriously
impair or defeat legislative intent and purpose, of both the IFederal
and State Governments.

The authorization for such in-service training conferences must be
deemed exempt of the limitations or restrictions contained in NRS
385.190, being of an additional and special or specific nature, and sub-
sequent in time thereto.

The foregoing analysis must suffice in support of our affirmative
answer to question No. 1.

Notwithstanding the fact that the other questions submitted to us
for opinion presuppose our negative coneclusion to question No. _1,
some discussion relative thereto is deemed necessary and proper herein
for purposes of clarification. Since all such additional questions are qf
a related nature, the following observations will be generally appli-
cable. F'undamentally, we intend to analyze the relation of professors
of the University of Nevada to such in-service training conferences,
and their right to any compensation, fee, or other allowance for any
services rendered by them in connection therewith. The problem here
involved may be outlined by reference to certain applicable statutory
provisions which might, apparently, be construed as legally prohibit-
ing any such compensation or allowances to University of Nevada
professors in the indicated circumstances.

NRS 281.170, as amended by Chapter 485, 1958-1959 Statutes of
Nevada, insofar as here pertinent, provides as follows:

1. When any * * * gtate employee of any * * # agency Or
mstitution operating by authority of law and supported in whole
or in part by any public funds, whether the public funds are
funds received from the Federal Government of the United States
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or any branch or agency thereof, or from * #* # any other
sources, shall be entitled to receive hig necessary expenses in the
transaction of public business within the state, such person shall
be paid a per diem allowanee not exceeding $15 per day, and also
an allowance for transportation, but the amount allowed for
traveling by a private conveyance shall not exceed the amount
charged by publie conveyance. As used in this subsection “neces-
sary expenses” shall not include the eostg of personal laundry,
recreation or entertainment,

Chapter 178, 1958-1959 Statutes of N evada, provides as follows:

Section 1. Chapter 281 of NRS is hereby amended by adding
thereto a new section which shall read as follows:

Unless otherwise provided by law, no public officer or employee
whose salary is set by law, whether or not he serves the state in
movre than one capacity, may be paid more than one salary for all
services rendered to the stale, except for salaries for any ex officio
duties he may he required by law to perform. (Emphasis sup-
plied.)

NRS 281.220 prohibits “State officers * * # from having interest
in state contractg # * % »

NRS 281.230 provides: “No state * #* * officer * #* #* 4y employee
shall in any manner, directly or indireetl , receive any commission,
personal profit, or compensation of any kind or nature, inconsistent
with loyal service to the people, resulting from any contract or other
transaction in which the state * * * ig In any way interested or
affected.”

NRS 281.100, relating to “Hours of service, employment of employ-
ees of state * * ¥ provides ag follows, as here pertinent:

L. Exeept as otherwise provided in this section, the services
and employment of all persons who are now, or may hereafter
be, employed by the State of Nevada * * #* ig hereby limited
and restricted to not more than 8 hours in any 1 calendar day
and not more than 56 hours in any one week,

2. The period of 8 hours employment mentioned in this sec.
tion shall commence from the time the employee takes charge of
any equipment of the employer or acts as an assistant or helper
to a person who is in charge of any equipment of the employer, or
citters upon or into any conveyance of or operated by or for the
employer at any camp or living quarters provided by the employer
for the transportation of employees to the place of work,

3. Nothing in this section shall apply to;

(a) Officials of the State of Nevada or of any county, city, town,
township or other political subdivision thereof * * *

NRS 281,110 provides: “State offices to maintain 40-hour work-
week,” and preseribes that the fransaction of business shall be “at
least from 8 a.m. until 12 m. and from 1 p.m. until 5 p.m. every day of
:‘ihe vear, with the exeeption of Saturdays, Sundays and publie holi-
ays.”
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NRS 284.140, relating to the “Unclassified service” of the Stale of
Nevada, includes:

6. Officers and members of the teaching staff * * * of the
University of Nevada * * *

The foregoing will suffice to show that there is some apparent basis
to consider professors of the University of Nevada, whether regarded
as officers or employees of the University, or, derivatively, of the State
of Nevada, subject, at least to some extent, to the foregoing statutory
provisions. As stated, we are here concerned with the limited question
as to whether eompensation and other allowances to them would he
legally authorized for their consultative or other services rendered in
connection with the planned in-service training conferences herein
indieated. Are the foregoing provisions restrictive or prohibitory of
sueh additional compensation and allowances ?

The term “compensation” when employed in reference to the
remuneration of public officers means pay for doing all that may
be required of the official, whether it is in the form of a fixed
salary, or fees, or commissions, or perquisites of whatsoever char-
acter. (43 A.J. 134, Section 340; emphasis supplied.)

While judieial authorities are divided on the matter, the majority
view is that University professors are “employees” rather than “public
officers.” Their contractual relationship to the University is deemed to
be that of “employer-employee” or “master-servant” in legal snbstance
and character. (See 55 A.J. 8, Section 18, citing Martin v. Smith, 239
Wis. 314, 1 NW.2d 163, 140 A.I.R. 1063; Butler v. Regents of the
University, 32 Wis. 124; 75 A.L.R. 1355 et seq.)

NRS 396.280, relating to “Salaries of academic staff,” provides;

The board of regents shall have the power to fix the salaries of
the academie staff of the university.

This statutory provision is authority for the conelusion, therefore,
that the salaries of professors of the University of Nevada are not
fixed by law. Such being the case, the above-quoted provisions of
Chapter 178, 1958-1959 Statutes of Nevada must be deemed imappli-
cable to the matter here under eonsideration,

A further element of the problem is, however, whether university
professors rendering consultative or other services in connection with
the indicated in-serviee training conferences would, in any legal
respect, be acting contrary to, or in violation of, their contractual
obligation and responsibilities to the University of Nevada. For answer
to this question, we must first legally define “salary.”

Words and Phrases, Permanent Edition, Volume 38, p. 37 et seq.
cites many eases, variously defining “salary.” Among such definitions
we find:

* * * fixed compensation * * * paid at stated times. (Citing
Dane v. Smith, 54 Ala, 47, 50.)

* * % a reward or recompense for services performed. The
word is usually applied to the reward paid to a public officer for
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the performance of his official duties. (Citing People v, Adams,
65 I1L.App. 283.)

¥ # % a periodical allowance made 48 compensation to a person
for his official or professional services, or for hig regular work,
(Citing Board of Com’rs of Tellep County v, Trowbridge, 95 P.
554, 553, 42 Colo, 449,)

* % ¥ g fixed compensation, decreed by authority and for per-
manence, * * * naid at stated intervals, and depends upon time,
and not the amount of the servicey rendered; “allowance” being a
variable quantity. (Citing Blaine County v. Pyrah, 178 P, 702,
708, 32 Idaho 111.)

“Fees” or “commissions” are defined as compensation for the rendi-
so of sevviees which may or may nPt be required or performed. (See
;%raﬂdo” v. Askew, 54 So. 605, 6()8,_ 172 Ala, 16(').). o o

We find, thevefore, that the main characteristie dlstmgulshmg “gal-
gy from other forms of compensation or allowaneces is “fixed com-
wisation by time” (43 A.J. 147, Section 357), or “fixed compensation
yr contiNUOUS servieces over a period of time.” (MeNair v, Alleghany
ounty, 195 AL 118, 121, 328 Pa. 3.)

A wide discretionary power is vested in the administrative authori-
qs of the University of Nevada to grant members of ity academie staff
© {ve of absence Tor legitimate purposes, within reasonable limits, so
iy as there ds no wndue wnterference with thesy rendition and per-
© tumance of duties or responsibilities for which they were hired. The
© Jansultative or other serviees which might be required of certain pro-
- Jlssors of the University of Nevada in connection with the indicated
mservice training conferences may not, necessarily, or unduly inter-
“Jbre with their primary obligations to the University under their
{antracts,

Also, such services would not he connected with their required
. fuademie duties op employment. Tn the absence of express constitnu-
- fimal or statutory prohibition, therefore, it is our considered opinion
fat, if it did not interfere with their academic duties, professors of
e University of Nevada, rendering consultative op other services in
fomection with such conferences would he legally authorizeq to be
supensated therefor and to recejve per diem and other allowances ag
4nght properly he required or entailed, (48 A.J. 134, 148-149, 151 et
1.} Such compensation and allowances, it further follows, ecould
Jroperly he made out of Title T1I funds, both federal and state,

1 Additional support for the foregoing conclusion may be found in
{tomary peneral practice, as well as the substantial publie interest
$Dvolved, ,

1 Itis the genepal Dractice as regards university professors that they
&y supplement theip usually inadequate salaries by earnings from
iings, leeturing, consultation, or other employment or means, so
Mg as such activities do not interfere with their academic duties,
fgm-?fﬂl‘lding educators or specialists eonld not be indueed to teach in
R Wversity which denied them the right to supplement their sala.
™ by snely additional remunerative endeavors or employment.

¢ State Department of Education will require such consultative
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services in connection with its scheduled in-service training confey.
ences, whether it is able to secure same from professors on the faculty
of the University of Nevada or without the State. Certainly, if quali-
fied professors at the University of Nevada are available therefor, it
may be more economical to engage such persons than to secure the
services of nonresidents of the State of Nevada.

Moreover, it would be promotive of better relations between the
University of Nevada and the public school system of the State to
cooperate as fully as possible in a program of such great importance,
educationally and in terms of national defense, from the standpoint
of the general public interest, both state and federal. The pupils of
the state public school system are, generally, the future students enroll-
ing at the University of Nevada for completion of their higher educa-
tion in preparation for adult life and activities. The achievement of
optimum results through joint efforts of University and State Depart-
ment of Education in the contemplated program would appear to be
of interest and concern to both agencies. Such challenge should be
appreciated, exploited, and, insofar as possible, fully realized in the
interests of the educational welfare of the youth of the State, and the
greater prestige of Nevada’s educational institutions, authorities, edu-
cators and teachers.

Apart from our affirmative answer to question No. 1, therefore, it is
our considered opinion that questions 2A, B, C, and D may also be
answered in the affirmative, even if separately considered.

We trust that the foregoing sufficiently answers your inquiry and
proves helpful in effectuating the in-service training program through
the planned conferences provided in the Nevada State Plan—Title 111,

Respectfully submitted,

Roazer D. FoLey, Attorney General.
By Joun A. PorTER, Deputy Attorney General.

125. The Nevada Gaming Commission cannot deny, revoke, suspend, condition
or limit a gaming license at the time of guarterly or annual renewal
thereof without according the licensee notice and the opportunity
to be heard as preseribed by statute.

Carson Crry, January 7, 1960.
Nevapa Gaming Commission, Carson City, Nevada.

STATEMENT OF FACTS
GENTLEMEN: At a meeting of the Nevada Gaming Commission the
following question arose concerning the power and authority of the
Commission under NRS 463.270:

QUESTION
What is the extent of the Commission’s authority to deny, revoke
suspend, condition or limit gaming licenses when they come up 10T
quarterly or annual renewal ¢
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servieces in eonnection with its scheduled in-service training eonfer.
ences, whether it is able to secure same from professors on the faculty
of the University of Nevada or without the State. Certainly, if quali-
fied professors at the University of Nevada are available therefor, it
may be more economical to engage such persons than to secure the
services of nonresidents of the State of Nevada,

Moreover, it would be promotive of better relations between the
University of Nevada and the public school system of the State to
cooperate as fully as possible in a program of such great importance,
educationally and in terms of national defense, from the standpoint
of the general public interest, both state and federal. The pupils of
the state public school system are, generally, the future students enroll-
ing at the University of Nevada for completion of their higher educa-
tion in preparation for adult life and activities. The achievement of
optimum results through joint efforts of University and State Depart-
ment of Education in the contemplated program would appear to be
of interest and concern to both agencies. Such challenge should be
appreciated, exploited, and, insofar as possible, fully realized in the
interests of the educational welfare of the youth of the State, and the
greater prestige of Nevada’s educational institutions, authorities, edu-
cators and teachers.

Apart from our affirmative answer to question No. 1, therefore, it is
our considered opinion that questions 2A, B, ¢, and D may also be
answered in the affirmative, even if separately considered.

We trust that the foregoing sufficiently answers your inquiry and
proves helpful in effectuating the in-service training program through
the planned conferences provided in the Nevada State Plan—Title ITL

Respectfully submitted,

Roarr D. FoLey, Aftorney General.
By Joun A. PorTER, Deputy Attorney General.

12b. The Nevada Gaming Commission cannot deny, revoke, suspend, condition
or limit a gaming license at the time of guarterly or annual renewal
thereof without according the licenses notice and the opportunity
to be heard as preseribed by statute.

Caxrson Crty, January 7, 1960.
NEevapa (GamiNg Commission, Carson City, Nevada.

STATEMENT OF FACTS

GENTLEMEN: At a meeting of the Nevada Gaming Commission the
following question arose concerning the power and authority of the
Commission under NRS 463.270:

QUESTION
What is the extent of the Commission’s authority to deny, revoké:
suspend, eondition or limit gaming licenses when they come up 10F
quarterly or annual renewal ¢
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CONCLUSION

Before the Nevada Gaming Commission can deny, revoke, suspend,
condition or limit a state gaming license at the time of quarterly or
annual renewal of the same, it s hecessary that the licengee or licensees
be given notice and ap opportunity to be heard in accordance with
NRS 463.310 and 463,312,

ANALYSIS
NRS 463.270 brovides, in part, ag follows;

1. Subject to the power of the Commission to deny, revoke,
suspend, condition or limit licenses, any state license in force may
be renewed by the Commission for the next suceeeding calendar
quarter upon broper application for renewal and payment of state
license fees ag required by law and the regulations of the Com.
mission.

2. All state gaming licenses shall beeome subject to renewal on
the Ist day of eaeh January and the 1gt day of each calendar
quarter thereaftep,

From the language of baragraph 1 above, the question arises what ig
the power of the Commission to “deny, revoke, suspend, condition or
limit” a gaming license ¢

NRS 463.310 provides, in part;

Subsections 1, 2 and 3 referred to in subseetion 4 ahove quoted pro-
vide for the procedure to be followed in taking disciplinary action
against a licensce, namely, the investigation, filing the complaint, and
the opportunity for g hearing by the licensee. In our opinion the power
of the Commission to revoke, suspend, condition or limit g license ig
expressly made subject to NRS 463.310, subsections 1, 2 and 8 and for
~ that reason the Commission eannot revoke, suspend, condition or limit
. & licenge without according to the licensee notice and the opportunity

“deny” 4 gaming licenge,
NRS 463,920 empowers the Commission to grant or deny an appli-
: CatIOI.I for a licenge and preseribes the procedure in regard to the

restrict, revoke, or Suspend any license, for any eause deemed reason.-
2ble by the Commission.”
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We conclude that the power of the Commission to “deny” a license
applies to the original application for a license, To hold that the Clom.
mission may deny an application for the quarterly or annual renewal
of & license would permit the Commission to do indirectly what it
could not, by law, do directly, namely, revoke a license without accord-
ing to the licensee the opportunity of a hearing,

Respectfully submitted,

Roarx D. FoLey, Attorney General,
By MicnarL J. WENDELL, Deputy Attorney General,

126, Weights and Measures—Agriculture, State Department of. Present law
construed to prohibit approval and use of temperature compensating
device or meter in connection with sale of liquefied petroleum gas
in this State.

Carson Crry, January 11, 1960.

Mr. Lee M. Burar, Director, Division of Plant Industry, Department
of Agriculture, P. 0. Boz 1209, Reno, Nevada.

STATEMENT OF PACTS

Drsar Mr. Burer: It is indicated that request has been made by
the Liquefied Petroleum Gas Industry for approval by your Depart-
ment of the use of a temperature compensator device or meter which
would take account of variations in the cubic content of liguefied
petroleum gas resulting from temperature differences in locations of
distributors and eonsumers. The problem arises from the fact that such
gas product has a very high expansion coefficient in relation to tem-
perature; that is, the warmer the temperature, the greater the expai-
sion, while the colder the temperature, the greater the contraetion or
shrinkage.

It is also indicated that the practice is for the manufacturer to sell
the product to distributors corrected to 60° Fahrenheit. The distribu-
tors would like to do the same on sale of the product to the ultimate
consumers, thos effectuating standardization and eliminating discrep-
ancies and both advantages or disadvantages due to variable tempera-
tures,

The device or meter,in question appears to have been thoroughly
tested under varying climatie conditions in California and, you indi-
cate, has been approved in 15 other states, having been found to per-
form satisfactorily under all tests and accurately making the involved
temperature corrections,

While appreciative of the industry’s problem, the Department enter-
tains serious doubt as to whether the device or meter can be legally
approved in this State. This concern is based on the fact that the
Department, in further compliance with law, by regulation has adopted
the standard federal gallon, containing 231 cubic inches in liquid
measure, as the unit of measure. In consequence of this fact, it is felt
that a consumer buying a gallon of liquefied petroleum gas should have
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We conclude that the power of the Commission to “deny” a license
applies to the original application for a license. To hold that the Com.
mission may deny an application for the quarterly or annual renewal
of a license would permit the Commission to do indirectly what it
could not, by law, do directly, namely, revoke a license without accord-
ing to the licensee the opportunity of a hearing,

Respectfully submitted,

Roaer D. FoLEY, Attorney General.
By Micnagn J. WeNDELL, Deputy Attorney General,

126, Weights and Measures—Agriculture, State Department of. Present law
construed to prohibit approval and use of temperature compensating
device or meter in connection with sale of lignefied petroleum gas
in this State,

Carson Crry, January 11, 1960,

Me. Ler M. Burer, Director, Division of Plant Industry, Department
of Agriculture, P. 0. Box 1209, Reno, Nevada.

STATEMENT OF FACTS

Dear Mr. Buree: It is indicated that request has been made by
the Liquefied Petroleum Gas Industry for approval by your Depart-
ment of the use of a temperature compensator device or meter which
would take account of variations in the eubic content of liquefied
petroleum gas resuiting from temperature differences in locations of
distributors and consumers. The problem arises from the fact that such
gas product has a very high expansion coefficient in relation to tem-
perature; that is, the warmer the temperature, the greater the expan-
sion, while the colder the temperature, the greater the contraction or
shrinkage.

It is also indicated that the practice is for the manufacturer to sell
the produet to distributors corrected to 60° Fahrenheit. The distribi-
tors would like to do the same on sale of the produet to the ultimate
consumers, thus effectuating standardization and eliminating diserep-
ancies and both advantages or disadvantages due to variable tempera-
tures.

The device or meter in question appears to have been thoroughly
tested under varying eclimatic conditions in California and, you indi-
cate, has been approved in 15 other states, having been found to per-
form satisfactorily under all tests and accurately making the involved
temperature corrections.

While appreciative of the industry’s problem, the Department enter-
tains serious doubt as to whether the device or meter can be legally
approved in this State. This concern is based on the fact that the
Department, in further complianee with law, by regulation has adopted
the standard federal gallon, containing 231 cubic inches in liguid
measure, as the unit of measure. In consequence of this fact, it is felt
that a consumer buying a gallon of liguefied petroleum gas should have
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passurance that he is, in fact, receiving just that, and not a different
pasuTe, VArying on the basis of compensation for temperature,
In this conneetion, it is stated that about 65 bercent of the liguefied
jrolenin gas 1s sold during the winter months while only 35 percent,
L gold during the summer or warmer months, so that eonsumers, on
¢h over-all basis, might reasonably conclude that they were paying
s eubic content which they would not actually be receiving, if such
viee or compensating meter were approved for use in this State,
0f course, in actual fact, it is the heating effectiveness, or thermal
ts produced by any given amount of gas, which the consumer would
nterested In in making a purchase of such produet, rather than
re cubic content. Cubie content, as already noted, will differ with
ying temperature, expanding when warm and contraecting when
. Mere cubie content, in other words, does not necessarily equate
p thermal efficiency, and the industry, in proposing approval of the
ymperature compensating meter or deviee, does not seek legal approval
if something which would defraud the public in any manner whatso.
wer. The deviee would merely provide a means of effecting proper
mpensation for differences in temperature, and standardize the rela-
jouship between manufacturer-distributor-consumer. At the present
ime this cyele is incomplete, in that transactions between manufae-
prer and distributor are on one basis, and the transaction between
istributor and consumer are on another and different bagis.
The Department concedes that the deviee is thoroughly aceurate

b

ew of the considerable variations in temperature here experienced,
ecifically, however, the question is whether the device would comply
th state law and Department regulation preseribing the use of the
ndard federal gallon containing 281 eubie inches,

QUESTION
s the Department of Agriculture legally authorized and Jjustified
isapproving the temperature compensating device or meter pro-

ed by the Liquefied Petrolenm Gas Industry for adoption and use
he State of Nevada on the basis of present law?

CONCLUSION

indards of weights and measures.
NRS 581.200, entitled “Liquid measure: Standard gallon and divi-

5,” insofar ag here pertinent, provides: “The standard gallon and
Parts are the units of capacity for liquids * * *7»
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We are informed, as set forth in our Statement of Facts, that the
Department, by regulation, has further implemented the forewoing
statutory provisions by adoption of the standard federal gallon con-
taining 231 eubie inches, through regulation.

NRS 481410, entitled “False or short weights, measures nnlawtnl,”
provides;

[t shall be unlawful for any person, in buying or selling any
commodity or article of merchandise, to make or give false or
short weight or measure, or to sell or offer for sale any commodity
or article of merchandise less in weight or measure than he repre-
sents, or to use a weight, measure, balance or measuring deviee
that is false and does not econform to the authorized standard for
determining the quantity of any commodity or article of merchan-
dise, or to have a weight, measure, balance or measuring deviee
adjusted for the purpose of giving false or short weight or neas.
ure, or to use in the buying or selling of any commodity or article
of merchandise a computing seale or deviee indicating the weight
and price of such commodity or article of merchandise upon which
seale or device the gradnations or indications are falsely or inaveu-
rately placed, either as to weight or price.

NRS 581.420 relates to “Misrepresentation of merchandise,” and
further supplements NRS 5581.410.

There are other statutory provisions pertaining to labeling and false
advertising that are also involved and relevant to the problem nnder
consideration, hut it is unnecessary to extend the citation of anthovities
and our opinion herein.

We are constrained by the foregoing exeerpts and refercnces to
applicable law to hold that present law not only authorizes and josti-
fies the Department of Agriculture to disapprove the proposed temper-
ature compensating device or meter, but actually makes it mandatory
upon the Department to reject same. Any velief from sueh a result
must come through legislative amendment of present law,

Respectfully submitted,
Rocer D, Forey, Attorney General.
By JorN A. Porrir, Deputy Attorney General.



implied hecessary statutory power Or requirement therefor, Doctrine
of “sovereign immunity” would apply to eXempt the State from any
such elaim for tort liahility,

Carson Crry, J anuary 12, 1960,

DavieL J. Hurrgy, M.D., State Health Officer, Nevada State Depart.
ment of Health, Carson City, Nevady,

While a few among such personne] are primarily charged with dutieg
of an administrative nature, it ig Nevertheless a fact that clinics are
held, Immunizing injections are given, and other medical, denta] or
psychiatrie treai.;ment adminispered in the norma] discharge or per-

“No matter how careful a Professional berson can be,” you Droperly
indicate, “there jg always the danger of an aceident.” It ig your feeling
that the professions] bersonnel employed by the State Department of
Health, if not a]] employeeg administering to the public should he
covered by professiona] liability insurance, We further understand

~ The Nevadg, State Department of Health is governed by Chapter 439
- of Nevada Revised Statutes. There is no OXpress statutory requirement
for any of the Personne] comnected with the Department to furnish
8y offieial hongd for the faithful performance of office, or for the
benefit of any person who may be injured or aggrieved by the wrongful
- det 0§ dgfault of such officer op other employee in their official capacity.
282.060.)

Both the State Board of Health and the State Department of Health
&ve only such Powers as have hegp expressly conferred upon them hy
g egislature, or such powers ag may reasonably he necessary to give
Bilect to conferred eXpress powers, Wa ind no provision in applicable
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law, either express, necessary or reasonably implied, which eaq ha
deemed to authorize purchase of the professional liability insuranee
coverage and protection here desired.

The State and its political subdivisions, in the absence of wajye
thereof, under the doctrine of “sovereign immunity,” are protecte]
against liability based upon negligent or wrongful acts connected with,
or arising from, the discharge of govermmental functions and the per.
formance of public or official duties by their employees. {Gurley v,
Brown, 65 Nev, 245, 193 P.2d 693 (1948); Hill v. Thomas, 70 Nev. 339,
270 P.2d 179; Taylor v. State and University of Nevada, 73 Nev. 153,
311 P.2d 733 (1957).)

The ministrative services performed and discharged by the profes.
sional and other personnel of the State Department of Health, herein-
before outlined, are undoubtedly publie, official, and governmental i
nature. As such the doctrine of sovereign immunity would apply to
exempt the State, in any event, from any liability in tort from the
negligent or wrongful acts of its officers or employees,

The question here involved is whether sueh immunity to liability in
tort would extend to and protect the state officers or employees, i
their individual capacity, for negligently or wrongfully inflicting
injury upon third persons in the performance of their official duties!

The liability of a public officer to an individunal for his negligent
acts or omissions in the discharge of an official duty depenqs
altogether upon the nature of the duty to which the neglect 1 §
alleged. Where his duty is absolute, certain, and imperative, |
involving merely the execution of a set tagsk—in other words, B
simply ministerial—he is liable in damages to any one specially
injured, either by his omitting to perform the task, or by per
forming it negligently or unskillfully. On the other hand, where
his powers are diseretionary, to be exerted or withheld acco;‘dmg ¥
to his own judgment as to what is necessary and proper, he is not {
liable to any private person for a neglect to exercise those powers
nor for the consequences of a lawful exercise of them, Wht}l‘e ]'10 |
corruption or malice ean be imputed, and he keeps Wlthln‘t;‘
scope of his anthority. (Shear. & R. Neg., 3d Ed., sec. 156, ciféd §
in Gurley v. Brown, supra, 65 Nev. at p, 252.)

Because the various professional ministrations herein outlined gfli]e
erally involve the exercise of discretion or judgment, we are of i
considered opinion that the immunity of the State from suit W‘)“o |
extend to the professional personnel of the State De]part.me}ltthe
Health, in their individual capacity, acting without malice withit ™
seope of their official authority. (Gurley v. Brown, supra.) i ont

Where the ministrations do not involve the exercige of -Ju-dgl‘nn&
and diseretion and are purely ministerial in nature (e.g., m;leﬂfwl ;
dosages of medicine, ete.), injury resulting from negligent or wroﬂsg o
acts may possibly give rise to personal liability of state Ofﬁ?ell;iliﬁf
employees. In this narrow area, professional or malpractice haoe :
insuranee coverage would appear to be desirable for persmm% Pr1 ved'
tion of Department officers or employees. Since the services lnv‘;e o
are governmental in nature, the use of public funds for purchd® "
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such insurance coverage would be proper. However, eXpress, necessary,
O reasonably implied authority to make such expenditure out of pub-
lie funds is lacking in Present law,

Unless and untj] the Legislature sees fit to remedy such deficiency,
therefore, it is our considered opinion that the question herein stated
must be answered in the negative. Unauthorized eXpenditure of publie
funds would constitute misconduet on the part of the officers of the
State Department of Health under NRS 197.110, Subparagraph 3,

Respectfully submitted,

Roarr D, Forgy, Attorney General,
By Joun A. PORTER, Deputy Attorney General,

Carson Crry, January 18, 1960,

HoNORABLE Prrg Ecneverris, State Senator, County of Washoe,
Beno, Nevada,
STATEMENT OF FACTS
Drar Sewaror HCHEVERRIA » Mr. J w. Williams, Administratop
of the Sales and Use Tax Division of the Nevada Tax Oommission,
under date of January 4, 1960, has issued an administrative determi-
nation to automobile dealers of Nevada, respecting the exemption from
taxation, the conditions and limitationg thereof, that may properly be
granted to nonresidents of Nevada. Thig administrative determination

Nevada sales tax, it being immaterial to thig taxing jurisdietion
what the intent of the purchaser is relative to subsequent place
of use of the automobile,

It is urged that this “results in the inequitable situation whereby g
California purchaser of an automobile in the State of Nevady would
have to Pay a sales tax in the State of Nevada and then also be assessed
4 se tax in the State of California.”

QUESTION
Is the administrative determination heretofore quoted a correct
statement of the law?
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such insurance coverage wonld be proper. However, CXpress, necessary,
or reasonably implied authority to make such expenditure out of pub-
lic funds is lacking in present law.

Unless and unti} the Legislature sees fit to remedy such deficiency,
therefore, it is our considered opinjon that the quesiion herein stated
must be answered in the negative. Unauthorized expenditure of pyblic

funds woulgd constitute misconduct on the part of the officery of the
State Department of Health under NRS 197.110, subparagraph 3.

Respectfully submitted,

Roerr D. Forgy, Attorney General,
By Joun A. Portgg, Deputy Altorney General,

128, Sales and Use Tax Law (Ch, 372 NRS). When tangible personal property
is sold and delivered to burchager in Nevada, not otherwise exempt
from taxation, the tax attaches notwithsta,nding the fact that pur-

Carson Crry, J. anuary 18, 1960,

HoNORABLE Prrmg ECHEVERRIA, State Senator, County of Washoe,
Eeno, Nevada,

California purchaser of an automobile in the State of Nevada woulg
have to bay a sales tax in the State of Nevada and then also be assesged
a use tax in the State of California.”

QUESTION

Is the administrative determination heretofore quoted a correct
statement of the law?
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CONCLUSION

We conclude that the administrative determination is a correct
statement of the law,

ANALYSIS
Section 372.335 NRS provides as follows:

372,335 There are exempted from the computations of the
amount of the sales tax the gross receipts from any sale of tangible
personal property which is shipped to a point outside this state
pursuant to the contraect of sale by delivery by the vendor to such
point by means of:

1. Facilities operated by the vendor;

2. Delivery by the vendor to a carrier for shipment to a con-
signee at such point; or

3. Delivery by the vendor to a customs broker or forwarding
agent for shipment outside this state. (Italics supplied.)

Section 872.255 NRS provides:

372.255 1. On and after July 1, 1955, it shall be further pre-
sumed that tangible personal property delivered outside this state
to a purchaser known by the retailer to be a resident of this state
was purchased from a retailer for storage, use or other consump-
tion in this state and stored, used or otherwise consumed in this
state,

2. This presumption may be controverted by:

(a) A statement in writing, signed by the purchaser or his
authorized representative, and retained by the vendor, that the
property was purchased for use at a designated point or points
outside of this state.

(b) Other evidence satisfactory to the tax commission that the
property was not purchased for storage, use or other consumption
in this state.

From the two statutes quoted we draw certain conclusions, viz:
Under 372.335 NRS, the gencral rule is expressed that when tangible
personal property is sold for shipment to a point outside of the State
of Nevada, in accordance with the strict provisions of the statute, sueh
sale is not subject to the provisions of the Sales and Use Tax Law of
Nevada, i.e., such sale is tax exempt. An exception to this general rule
is expressed in 372.255 NRS, wherein it is recited that if the retailer
knows that the purchaser is a resident of this State, the sale is taxable,
notwithstanding the fact that shipment or delivery is to a point out-
side this State, unless the buyer shows under the provisions of (a) or
(b) that the property is not to be used or consumed in this State.

Tax exemption statutes are to be strictly construed. Sutherland
Statutory Construetion—Third Ed. Vol. 3, Sec. 6702.

The general rule is that a grant of exemption is never pre-
sumed; on the contrary the presumption is against exemption
from taxation. 84 C.J.8. p. 431, Sec. 225,

If the ruling of this office were to the effect that a Nevada retailer



REPORT OF TI1E ATTORNEY GENERAL 513

might deliver a chattel to a purchaser in Nevada, and upon the pur-
chaser’s self-serving declaration that he rosides in another State to
which it is intended to take the chattel and there eonsmme op use it,
and upon such showing the Nevada vetailer he aceorded the privilege
of colleeting no tax thereon, the State would encourage the evasion of
the tax, by means of falsification of the true facts.

An offtetal opinion of this department, written by onr immediate
predecessor in office, the Flonorahle Harvey Dickerson. Attorney Gen-
eral, dated December 10, 1956, numhered 228, held that the Nevada
Sales and 1Tse Tax Law (Chapter 372 NRS), being an enactment of
the people by referendum mensure (question No. 8, November 1956),
could not by reason of the provisions of Section 2 of Article XIX of
the Constitution of Nevada, he amended by the Legislatnre. We concur
with that well reasoned and woll docmmented opinion.

Respectfully submitted,
Roeur D, Forgy, Attorney General,
By D.W. Priusr, Chief Deputy Attorney General.

129. University of Nevada. Board of Regents members, attending meetings
required for performance of official, public duties or obligations, helg
entitled to authorizeq travel expenses and subsistence allowance
under applicahle law,

Carson Crey, J anuary 20, 1960,

Dr. Criaenes J. Arsstrong, President, University of Nevada, Reno,
Nevadua,
STATEMENT OF FACTS

Dear Dr. Ansstrone: It i indicated that during the past year
several commitiees of the Board of Regents have been quite active, in
particnlar the Building and Tnvestment Committecs, hecessitating a
mamber of meetings of such committees. Tn several cases, memhers of
the Board of Regents serving on suel committees, and residing at some
tdistance from the University of Nevada, have incurrved considerable
travel expenses in connection with their attendanee at such conumittee
meetings and their performance of official duties. Tn some cases, at
least, such committee meetings have imposed a financial hardship on
some menthers of the Board of Regents who have, to date, assumed the
cost of vequired travel necessarily involved as a personal expense under
Present mterpretation of applicable Taw,

Our adviee is, therefore, requested on the proper eonstruetion of
NRS 3496.070, the specifie statute involved, in clarvifieation of the prob-
lem as ahove outtined.

QUESTION

Are members of the Board of Regents of the University of Nevada
legally entitled to established allowances for travel expenses and snb-
sistence connected with their performance of offieial duties as membery
of conmmittees of {]e Board of Regents?
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might deliver a chattel to g purchaser in Nevada, and upon the pur-
chaser’s self-serving declaration that he resides in another State to
which it s intended to take the chattel and there eonsnme or use it,
and npon such showing the Nevada retailer be aceorded the privilege
of volleeting no tax thereon, the State would cliconrage the evasion of
the tax, by means of falsification of the true facts,

An official opinion of this department, written by our immediate
yredecessor i office, the Honorable Harvey Dickerson, Attorney Gen-
eral, dated December 10, 1956, numbered 228, held that the Nevada
Sales and 1"se Tax Law (Chapter 372 NRS), being an enactment, of
the people by referendum measiure (question No. 8, November 1956),
conldd not by reason of the provisions of Section 2 of Article XIX of
the Constitution of Nevada, he amended by the Legislature. We conenr
with that well reasoned and well dooumented opinion,

Respectfully submitted,
Roczr D. Forey, Attorn ey Heneral.
By D. W, Prigsr, Chicf Deputy Attorney General,

129, University of Nevada. Board of Regents members, attending meetings
required for performance of official, public duties or ohligations, held
entitled to authorized travel exXpenses and subsistence allowance
under applicable law,

Carson Chrrey, Jan aary 20, 1960.

Dr. Chiaknes J. Arasrrong, Dresident, University of Nevada, Reno,
Nevada.,
STATEMENT OF FACTS

Drar Dr. Awssirone: Tt iy indieated that during the past year
several committees of the Board of Regents have been quite active, in
particnlar the Building and Tnvestment Committees, necessitating a
sumber of meetings of snelh committees. In several cascs, members of
the Board of Regents serving on suel committees, and restding at some
distance from the University of Nevada, have inen rred considerable
travel expenses in connection with theip attendance at sneh committee
meelines and thejr performance of official duaties. In some cases, at
least, suel committees meetings have imposed a fnancial hardship on
some members of the Board of Regents who have, to date, assnmed the
cost of required travel neeessarily involved as a personal expense under
present iterpretation of applicabie law,

Our advice is, therefore, requested on the proper construction of
NRS 396.070, the specifie statute involved, in clarification of the prob-
lem as above outlined.

QUESTION

Ave members of the Board of Regents of the University of Nevada
legally entitled to established allowances for travel expenses and sub-
sistence connected with thejr performance of official duties as members
of committees of the Board of Regents?
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CONCLUSION
Yes.

ANALYSIS

NRS 396.070 relates to “Compensation and expenses of regents”
and provides as follows:

1. No member of the bhoard of regents shall receive any com-
pensation for his services.

2. Each member of the board of regents shall receive traveling
expeuses and subsistence allowances as provided by law in attend.
ing meetings of the board.

The problem and question here involved falls within the purview of
paragraph 2, above. Apparently, as heretofore construed by University
of Nevada officials, the indicated allowances therein have only heen
authorized in connection with official meetings of the Board of Regents,
sitting as a whole.

In our view, such an interpretation or construection is too narrow
and was not legislatively intended.

The test is not that the entire Board of Regents shall be in session,
but that members of the Board of Regents shall be meeting officially
and for the conduct of public business.

Manifestly, the many, varied and complex affairs of the University
of Nevada, entrusted to the Board of Regents, can be more satisfae-
torily and efficiently handled and managed on the basis of delegation
of specific matters to committees comprised of members of the Board.
Such committees have official status, and are an integral and essential
part of the Board of Regents for performance and discharge of the
Board’s public and official business. )

While the statute expressly prohibits payment of any compensation
to members of the Board of Regents, paragraph 2 of NRS 396.070
manifestly supports the conclusion that the Legislature did not intend
that members of the Board of Regents should sustain definite monetary
loss or be “out-of-pocket” for travel and subsistence expenses neces-
sarily incurred in connection with their performance of public services,
for both the University of Nevada and the State of Nevada,

The proper test or criterion is not the numhber of members of the
Board involved, but that public funds shall not be expended except
for authorized publie purposes. This criterion or test is sufficiently
supported by the following:

Public officers are very often allowed statutory eompensatipn
for expenses incurred by them in the performance of their official
duties. Such allowances for expenses are something different from
salary, emoluments, or perquisites, and prohibitions against chang-
ing these do not ordinarily apply to an allowance for expenses.
Where, by constitutional provision, the compensation of a desig-
nated officer or class of officers for the performance of official
duties is fixed, official expenses may be allowed the officer, but not
personal expenses, or expenses unnecessarily incurred. ThuS
expenses incurred in attending conventions or meetings not for 6
public purpose may not be allowed. These rules are applicable t0
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members of a state legislature * * * (Italics supplied; § 368,
43 A.J. 154.)

In addition to their fixed compensation, publie officers may be
allowed mileage where they are required to travel in discharge
of their official duties. But mileage allowed publie officials involves
the idea that the travel is performed in the public serviece or in
an official capacity * * * In defining the travel for which such
mileage is allowed, the terms ‘“necessary travel” or ‘“necessarily
traveled” are sometimes used, thus restricting the recovery for
mileage to the distance actually covered by the officer by the
shortest available and practicable route * * * (Sec. 369, 43 A.J.
154-155.) See also: Annotations, 81 AL.R. 493; L.R.A, 1918 E,
675; 106 A.L.R. 779; and 22 R.C.L. 524-548,

“NRS 396.070 expressly authorizes travel expenses and subsistence
llowances to members of the Board of Regents, not for their personal
enefit, but for the benefit of the public. Fundamentally, it is to enable
he incumbents in such public offices to give due attention to their
ficial duties and to perform them better. “The public service is pro-
scted by protecting those engaged in performing public duties, not
pon the ground of their private interest, but upon that of necessity
f securing the efficiency of the public servico * * * (42 A.J. 156.)
‘The Board of Regents could not efficiently discharge their publie
bligations without delegation of some of the various University prob-
ms which concern them to committees from their membership. The
eetings of such committees for such official purposes are as mueh
eetings for public purposes and in the public interest as are meetings
' the Board of Regents as a whole. Travel and subsistence expenses
curred in connection with such official committee meetings are no
88 “necessary”’ or ‘“necessarily incurred” than similar expenses when
¢ entire Board of Regents meets officially, for the conduct of publie
1siness in the public interest.

In our opinion, therefore, and based upon the foregoing considera-
ons and prineciples of law, Board of Regents members serving on
oard eommittees performing official and public duties are legally
titled to travel and subsistence allowances as established under NRS
6.070. We are unaware of any constitutional or statutory inhibition
prohibition to grant of such allowances.

Respectfully submitted,

Roaer D. FoLEY, Attorney General.
By Jonwn A. PortEr, Deputy Attorney General,
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130. Nevada Gaming Commission. A State gaming licensee, operating in the
first month of the calendar guarter and prior to the time he makes
application for renewal and pays his license fees, is not operating
without a license.

Carson Crry, January 20, 1960,
Nevapa Gamixe Coamission, Carson City, Nevada.

STATEMENT OF FACTS
GENTLEMEN: The Nevada Gaming Commission has presented the
following question to this office:

QUESTION
Is a state gaming licensee, who has not renewed his license and paid
the fees required by law, operating without a license during the first
25 days of the first month of each calendar quarter at which time the
fee based upon gross revenue is due, and, likewise, during the first 10
days of January of each year when annual fees (table taxes) are due?

CONCLUSION
A licensee, who has not renewed his license and paid the fees required
by law, is not operating without a license during the 25-day and 10-day
periods referred to in the ahove-stated question.

ANALYSIS

All state gaming licenses are subject to renewal on the Ist of Janu-
ary of each year and on the Ist day of each calendar quarter thereafter.
The application for renewal of a license, which is s force, shall be
filed with the Commission on or before the 25th day of January and
on or before the 25th day of the first month of each calendar quarter
thereafter (NRS 463.270).

In the ease of quarterly renewal the application must be filed and
fees based upon gross revenue paid on or before the 25th of the month
(NRS 463.370). Annual license fees based upon the number of games
n operation must be paid to the Commission before the 10th of Janu-
ary of each year before the license is renewed (NRS 463.380). We
therefore have a situation where a licensee must pay his annual fees
(table taxes) prior to the 10th of January and make guarterly appl-
cation for renewal and pay his fees based upon gross revenue on OF
before the 25th day of the first month of each ealendar quarter. No
license may be renewed by the Commission until all state lcense fees
have been paid. .

Under NRS 463.160 it is unlawful for anyone to conduect gaming H
the State without first obtaining and “thereafter maintaining in 1—:1111
force and effect, all federal, state, county and municipal gawing
licenses * * #*7

NRS 463.270 provides the Commission may renew for the sthC?ed‘
ing calendar quarter any state license in force upon proper applica-
tion and payment of license fees required by law.

It a state gaming license expired on the last day of each calendar
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quarter then any operatim} by that licensce during the _folluwing
month. whic.h. would he th.e first month of the quarter, and prior to Ithe
yime of making apphc{thon for renewal and paying all hcense'a fees
would be (1) an unlawtul operation because he does not have a license
i full foree (_NRS »'},_(53.1()'0). an.d (2) he could not renew the license
pecanse there is mo license in force capable of being renewed (NRS
163.270, subsection 1),

To avoid the absurdities stated above we must conclude that a state
suning license, once issued, is of a oontiuuil}g nature, It may be volun-
rarily surrendered by the licensee (Rog'u]a,tl.on 9.010} or it may termi-
nate by the Board and Conunission proceeding in the manner outlined
i NRs 463310 and +63.312, or by a court of competent, Jjurisdietion
pruu'vding nnder NRS 463.360,

The purpose for renewal of a state license is twofold, Firstly, it is
the means whereby the State collects the license fees, Secondly, from
the information stated on the application for renewal, the Commission
is apprised of the particulars concerning each gaming establishment
and therehy is in a better position to carry out its duties,

Respeetfully submitted,

Roarr D. Forey, Atlorney General,
By Miciaen J. WexpELL, Deputy Aftorney General.

131, Nevada Gaming Commission. Nevada Gaming Centrel Board, Unti] such
time as the Commission may adopt a procedure governing the man-
ner of acting upon an appHeation of a current licensee to enlarge
his operations by adding games, gaming devices or slot machines,
the provisions of NRS 463.200, 463.210 and 463.220 apply.

Carson Crry, January 28, 1960.

NEvana (GasINg COMMISSION AND NEVADA (FAMING CoxNrror, Boarn,
Carson City, Nevada,

STATEMENT OF FACTS

GrxriearEN:  This office has veceived separate requests from the
Nevada Gaming Comuission and Gaming Control Board asking for our
opittion on similar questions. Beeanse of this similarity we will answer
both questions in one opinion. The questions are stated as follows:

1. What procedure should be followed by the Gaming Control
Board and Nevada Gaming Commission in acting upon an application
of a state gaming licensee to enlarge his operation by adding games
or slot machines to his present, licensed operations?

2. May the Commission adopt a regulation preseribing the pro-
edure to he followed in such a situation or is this a nmatter to he
aecomplished by legislative enactment?



REPORT OF TIHE AFPTORNEY GENERAL al7

quarter th'en any oporatiot} by that licensce during the folluwing
month. w]nch‘ would l{e t}%e hr.?'t month of the quartpr, and prior to the
time of making apphce}twu for renewal and paying all heense} fees
would he (1} an uniawtul operation l‘)eca‘use lie does not have a l;cense
in full foree (NRH 4..()'3.16())‘ anld {2} he eould not renew the license
pecanse there ts mo lieeuse iu foree capable of being renewed (NRS
163.270, subsection 1),

To avoid the absurdities stated above we must conelude that a state
gaming livense, onee issued, is of a continuing nature, It may he volun-
;H['il:i' surrendered by the licensee (Regul&ti'on 2.010} or it may termi-
pate by the Board and Commission procecdmg n the manner outlined
in NRS A63.310 and 468.312, or by a court of competent jurisdiction
procecding inder NRS 463.360.

The purpose for renewal of a state license is twofold, Firstly, it is
the means whereby the State collects the license feos, Sceondly, from
the jnformation stated on the application for renewal, the Commission
is apprised of the parficulars concerning (‘EL(E.h gaming establishment
and thereby is in a better position to carry ont its duties, _

Respeetfully submitted,

Roaer D, FoLEy, Attorney General.
By Miciiaen J. WeNDELL, Deputy Altarney General.

131. Nevada Gaming Commission. Nevada Gaming Control Board. Until such
time as the Commission may adopt a procedure governing the man-
ner of acting upon an application of a current licensee to enlarge
his operations by adding games, gaming devices or slot machines,
the provisions of NRS 463.200, 463.210 and 463.990 apply.

Carson Crry, January 28, 1960.

NEVaps GAMING COMMISSION AND NEVADA Gasnve Conrror, Doarp,
Carson City, Nevada,

STATEMENT OFF PACTS

Grxrreasren:  This office has received separate requests from the
Nevada Gaming Commission and Gaming Control Board asking for our
opition on similar guestions. Because of this similarity we will angwer
both guestions in one opinion. The questions ave stated as follows:

1. What proeedure should be followed by the Gaming Control
Board and Nevada Gaming Commission in acting upon an application
of a state gaming licensce to enlavge hig operation by adding games
orslot machines to his present licensed operations ?

2 May the Commission adopt a regulation preseribing the pro-
vedure to he followed in such a situation or is this a matter to he
tecomplished by legislative enactment?
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CONCLUSION

1. In the absence of specific statutory or regulatory procedure
being provided, the Board and Commission should follow the same pro.-
cedure in acting upon an application to increase the number of gameg
or slot machines in a currently licensed operation as they do in acting
upon a new application.

2. The Commission may adopt a regulation governing the procedure
to be followed by a licensee in making application to enlarge his opera-
tions by adding games or slot machines.

ANALYSIS

NRS 463.380, subsection 3, provides that if any licensee during the
calendar year wishes to enlarge his operations he shall, after his appli-
cation is approved, be charged the full annual fees. Fees paid quarterly
would reflect any increase in gross revenue because of the games or
slot machines added to the operation. No reference is expressly made
as to what procedure shall be followed in approving the application.
The only procedure provided under the statutes or regulations is the
procedure for the initial application outlined in NRS 463.200, 463.210
and 463.220,

An examination of that procedure reveals that the Board shall
recommend approval or denial of the application for a state gaming
license to the Commission. Thereafter the Commission may approve or
deny the application and if the former action is taken, issue the state
gaming license. In our opinion it would be inconsistent with the very
concept of gaming control and the Nevada Gaming Control Act of
1959 to permit any state gaming licensee, irrespective of the nature of
his license and the type of operation conducted thereunder, to inerease
the number of games, gaming devices or slot machines in his operation
without first securing the approval of the Commission and the recom-
mendations of the Board prior thereto. This conclusion finds support
in the language found in NRS 463.130 wherein the State’s poliey con- -
cerning gambling is set forth. Said statute provides that it is the State’s
policy eoncerning gambling that all places where gambling is con-
ducted in the State shall be “licensed and controlled” (italies supplied)
S0 as to protect the public health, safety, morals, good order and gen-
eral welfare of our inhabitants.

Every state gaming license issued carries with it a limitation wll'iﬂh
the applicant himself has requested to be imposed. That limitation
applies to the number and type of the games, gaming devices and slot
machines as set forth in his application. If any licensee increases the
number of games or slot machines over and above the number speciﬁe’d
in his approved application without first securing the Commission’s
approval made after considering the Board’s recommendations relat-
ing thereto, that licensee is in violation of that limitation and subject
to diseiplinary proceedings.

The act of authorizing an enlargement of a licensed operation by
inereasing the number of slot machines, gaming devices or games is 8
matter to be undertaken and concluded through the exercise of _the
judgment and discretion of the members of the Board and Commission-
It is not a ministerial act which may be delegated by the Board or
Commission.
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For the reasons expressed above, we conclude that an application
for enlavrging gaming operations of a currently licensed establishment
must be submitted and acted upon in the manner of a new application,

We now consider the second question presented.

NRS 463.150 empowers the Comnission to adopt regulations pre-
seribing the method and form of application which any applicant for
a gaming license shall follow before the application is considered by
the Doard. We construe this to empower the Commission fo preseribe
regulations to govern the procedure for a licensee applying for approval
to increase the size of his operation by adding games or slot machines,
Any regutation so adopted should provide for the Commission to take
final action only after recelving the recommendations of the Board
because the Board is charged with the duty of observing the conduct
of all licensees (NRS 463.140), subsection 2) and for that reason will
have current information on each licensee which should be imparted
to the Commission prior to the Commission’s action. Until such time
as a regulation is adopted by the Commission which will govern the
procedure to be followed for acting on an application of a restricted or
nonrestricted licensee to enlarge his operations hy adding games or
slot machines, the procedure set forth in NRS 463.200, 463.210 and
463.220 applies.

Respecttully submitted,

Roeer D. Forny, Attorney General,
By Miciagr, J, WENDELL, Deputy Attorney General,

132, District Attorney, Clark County. County Public Assistance for Mainte-
nance and Education of Feeble-minded Children, Attorney General
Opinion No. 409, dated September 25, 1958, reviewed and found
presently valid and effective under applicable laws granting educa-
tional benefits to physically and mentally handicapped children, NERS
435.010 through 435.030 construed as adeguately providing for county
public assistance for care, maintenance and education of feeble-
minded children, when parents cannot afford same and are otherwise
eligible therefor,

Carson Crry, February 3, 1960.

Hoxorapie Groren Kowry, Distriet Attorney, Clark County, Las
Vegas, Nevada.
STATEMENT OF FACTS
Deak Mk, Forwy: It is indicated that a mentally handicapped
ehild, about seven years of age, having an 1.Q. of 20 {approximately
equivalent to the mental age of a one-year old) and requiring constant
Supervision, was placed in a school designed for training of such ehil-
dren, located in the State of Utah, conducted undey the auspiees of the
Publie Welfare Division of the State of Utah.
At the vutset of such placement (effected with the assistance of the
loeal wolfure ageney) said welfare agency made payments of $150 per
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Kor the reasons expressed above, we conclnde that an application
for enlarging gaming operations of a eurrently licensed establishment
must be submitted and acted upon in the manner of a new application.

We now consider the second question presented.

NRS 463,150 empowers the Commission to adopt regulations pre-
seribing the method and form of application which any applicant for
a ganing license shall follow before the application is considered by
the Board. We construe this to empower the Commission to prescribe
regulations to govern the procedure for a licensee applying for approval
to inerease the size of his operation by adding games or slot machines.
Any regulation so adopted should provide for the Clommission to take
final action only after receiving the recommendations of the Board
beeause the Board is charged with the duty of observing the conduct
of all licensees (NRS 463.140, subsection 2) and for that reason will
have current information on each licensee which should be imparted
to the Commission prior to the Commission’s action. Until such time
as a regulation is adopted by the Commission which will govern the
procedure to be followed for acting on an application of a restricted or
nonrestricted licensee to enlarge hig operations by adding games or
slot machines, the procedure set forth in NRS 463.200, 463.210 and
463.220 applies.

Respectfully submitted,

Rocer D. FoLey, Attorney General.
By Micnaen.J. WeNDELL, Deputy Attorney General,

132. District Attorney, Clark County, County Public Assistance for Mainte-
nance and Education of Feeble-minded Children. Attorney General
Opinion No. 409, dated September 25, 1958, reviewed and found
presently valid and effective under applicable laws granting educa-
tional benefits to physically and mentally handicapped children, NES
435.010 through 435.030 construed ag adequately providing for county
public assigtance for care, maintenance and education of feeble-
minded children, when parents cannot afford same and are otherwise
eligible therefor.

Carson Crry, February 8, 1960.

HoxoraBLE (LoRGE Fovey, District A ttorney, Clark County, Las
Vegas, Nevada,
STATEMENT OF FACTS
Diar Mr. Fouwy: [t is indieated that a mentally  handicapped
child, about seven years of age, having an 1.Q. of 20 (approximately
equivalent to the mental age of a one-year old) and requiring constant
supervision, was placed in a school designed tor training of such chil-
dren, Tueated in the State of Utah, conducted under the auspices of the
Public Welfare Division of the State of Utah.
At the outset of such placement (effected with the assistance of the
local wolfuye ageney) said welfare ageney made payments of $150 per
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month to the Utah institution for said child in connection with iig
training and education therein. However, it is stated that approxi-
mately sinee September of 1958 said welfare payments were discontin-
ued on the basis that, said minor child being trainable but noneducable,
the finaneial responsibility for further care, training or education of
said child devolved upon, and would have to be paid solely and wholly
by, the parents of the child. In effect, therefore, the discontinuanece of
such payments was based upon the conclusion that welfare assistance
for such institutional training or education of said child was legally
unauthorized under the provisions of Chapter 435 of Nevada Revised
Statutes.

The said child has, nevertheless, been kept at such institution in
Utah with the parents making the indicated monthly payments. These
payments are, however, an undue burden and hardship at the present
time sinee (it is indicated) the parents are unable to continue there-
with and at the same time adequately support and provide for them-
selves and their several other children.,

In eonneetion with this problem, request is made that we review
Attorney General Opinion No. 409, dated September 25, 1958, issued
by this office, and that we indicate whether the legal conclusion therein
reached may he deemed currently valid and effective.

QUESTIONS
1. Is the legal conclusion contained in Attorney (General Opinion
No. 409, dated September 25, 1958, issued by this office at the request
of the State Department of Edueation, namely:

All handicapped children entitled to benefits of attending
classes pursnant to provisions of NRS 388.440-388.540, unless
found ineligible by examination provided for under NRS 388.470

presently valid and effective?

2. If otherwise eligible therefor, are the parents of a mentally
handicapped child, as herein described, entitled to county public
assistance under the provisions of Chapter 435, Nevada Revised Stat-
utes?

CONCLUSIONS

To question No. 1:  Yes.
To question No. 2:  As herein qualified, Yes.

ANALYSIS
The following excerpts from Attorney General Opinion No. 409,
dated September 25, 1958, may well he quoted herein for their rele-
vaney to the present matter:

As used in NRS 388.440 to 388.540, inclusive, “physically or
mentally handicapped minor” means a physically or mentally
defective or handicapped person under the age of 21 years who 18
in need of education. Any minor who, by reason of mental impair-
ment, cannot receive the full benefit of ordinary education facilities
shall be considered a physically or mentally handicapped persont
for the purposes of NRS 388.440 to 388.540, inclusive. Minors with



REPORT OF THE ATTORNIY GENERAL 521

vision, hearing, speech, orthopedie, menta] and neurological dis-
orders or defects, or with rhenmatie or congenital heart disease, or
any disabling condition caused hy accicdent, injury or disease, shall
be considered ag being physical ly and mentally handieapped,

Here the definition of a physically op mentally handicapped
child is clearly stated and, as we read it, includes all mentally
defective ehildren regardless of theip degree of intelligence. While
a classification of thege children into “educable” anq “trainahle”
groups according to their intelligence quotients may constitute
hoth a practical ang convenient method for dealing with them, we
ave unable to find from the statute any direction or authority for
using these classifications as measuring stick in determining a
handicapped child’s eligibility to participate in an education pro-
gram. As we interpret the definition above given, if these children
are under 21 yeary of age and in need of education and unable,
becanse of theip handicap, to receive the full benefit of ordinary
education facilities, they are entitled to receive such edueation
pursuant to the act here under discussion,

It is diffieult to draw a clear distinetion between the termsg “edu-
cable” and “trainable.” We feel that they are somewhat synony-
mous, although varying in degree, In g Sense, any training received
by a mentally handicapped echilq constitutes a part of his educa-
tion. However, the Legislature, in enacting the act, made Provision

' in NRS 388430 for determining the extent of g handicapped
child’s ability to learn before being admitted to an education pro-
gram. This section * * = does not preseribe any particular
mtelligenee gquotient he must meet. The gection is broad in its
scope and, in our opinion, was intended to include if possible,
rather than exelude those examined ag eligible for participating
in education programs. The fact that ne specific intelligence quo-
tient is prescribed for such eligibility indieated g legislative intent
that the mental ability of each child examined is to he considered
individually and not in connection with 5 sroup norm. While hoth
the State Department of Education ang boards of trusteeg in the
various county school districts are delegated the power to make
certain rules ang regulations and also to provide standards of
education for the programs contemplated, none of these may
override the mandate of the Legislature as get, out in NRS 388.470
for determining eligibility. We can only conelude that if an exami-
nation shows that the child can profit from education of any kind
and to any extent, he must he considered eligible for the Denefits
provided in the edueation programs of this type.

Since the foregoing was writfen there has been no change in the law
in any way affecting the validity or present effectiveness of such COtI-
elusion, Question N 0. 1 herein ig, therefore, answered ip the affirmative,

NRS 435.010, relating to “County commissioners to malke provision
Or maintenance of feebleminded children,” provideg as follows:

1. The hoards of county commissioners of the various counties
shall make provision for the Support, education and care of the
feeblemindeq children of their respective counties,
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2. For that purpose they are empowered to make all necessary
contracts and agreements to carry out the provisions of thig chap-
ter. Any such contraet or agreement may be made with any respon-
sible person or institution in or without the State of Nevada,

NRS 435.020, relating to “Children entitled to benefits of chapter,”
provides as follows:

All ehildren;

1. Who are entitled to relief ;

2. Who are free from offensive or contagious diseases;

3. Who are unable to pay for their support, education and
instruetion in any institution; and

4. Whose parents, relatives, guardians or nearest friends are
unable to pay for their support, education and instruction,
shall be entitled to the benefits intended by this chapter.

NRS 435.030, relating to “Applications for care; commissioners’ cer-
tificates; transportation of children,” provides as follows:

1. A parent, relative, guardian or nearest friend of any feeble-
minded child, resident of this state, may file with the board of
county commissioners of the proper county an application under
oath stating:

(a) That by reason of deficient mental understanding, the child
is disqualified from being taught by the ordinary process of
instruction or education; and

(b) That the applicant is unable to pay for the child’s support,
education and instruction in an institution or by a responsible
person.

2. 1f the board of county eommissioners is satisfied that the
statements made in the applieation are true, the board shall issue
a certificate to that effect.

3. The board of county commissioners shall make necessary
arrangements for the transportation of a feebleminded child to
the institution or responsible person as designated in NRS 435.010
at the expense of the county.

4. A certificate of the board of county commissioners, when
produced, shall be authority of any responsible person or institn-
tion in or without the State of Nevada under contract with the
board of eounty commissioners to receive any such feebleminded

child.

The situation herein deseribed apparently falls within the purview
of the foregoing statutory provisions. If the parents of the specific
child herein described are otherwise eligible therefor, and there exist
no suitable local facilities for the care and education of said child, then
the foregoing provisions of law require that public assistance to the
extent necessary be granted for the institutional care of said child
where it now is, or with another suitable institution of the ecommis-
sioners’ selection through contract arrangement.

As so qualified, and as heretofore indicated, question No, 2 is, there-
fore, also answered in the afirmative,
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We trust that the foregoing sufficiently answers your inquiry and is
helpful in clarification of the problem.

Respectfully submitted,

Roaer D. Forey, Attorney General,
By Joun A, PortER, Deputy Attorncy General.

133. Park Commission, State, State Park Commission may expend its funds to
lease areas for state park or other recreational purposes.

Cagsown Crry, February 3, 1960.

Mg. WiLnianm J. Harr, Director, State Park Commission, Carson City,
Nevada.

STATEMENT OF FACTS

Dear Mr. Hart: The Nevada State Park Commission formerly
initiated an application to the United States Bureau of Reclamation,
through its office in Boulder City, to lease two specific areas of land
along the lower Colorado River, for recreational purposes. The Burean
of Reclamation has informed the commission that it is willing to enter
into such a lease agreement, however, it has not been able to determine
with certainty that the State Park Commission is empowered to enter
into a lease contract with the United States, and thus obtain possession
of land for recreational purposes.

QUESTION

Is the State Park Commission authorized to enter into leage contracts
with private individuals or governmental agencies, either with or with-
out consideration flowing from the commission, and thus obtain posses-
sion of real property for state park or other recreational purposes 7

CONCLUSION
We conclude that the State Park Commission is vested with such
authority.
ANALYSIS

Section 407.010, NRS, provides for the creation and composition of
the State Park Commission, NRS 407.070 makes provision for the
powers and duties of the State Park Commission. This section does not
specifically authorize the commission to lease land for state park or
other recreational purposes. It does authorize the commission to care
for parks and recreational areas then existing or later established.

Section 407.120, NRS, provides:

407.120  Upon the recommendation of the state park commis-
sion of the State of Nevada, the governor may, hy proclamation,
designate any site, place or building located on any publicly owned
tand, or any land in the state held by the state park commission
under lease or permil, as a state park, state monument, historical
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We trust that the foregoing sufficiently answers your inguiry and is
helpful in elarification of the problem.

Respectfully submitted,

Roger D. FoLey, Attorney General.
By Jouwn A, Porter, Deputy Attorney General.

133. Park Commission, State. State Park Commission mmay expend its funds to
lease areas for state park or other recreational purposes.

Carson Crry, February 3, 1960.

Mr. WiLLianm oJ. Hawr, Director, State Park Commission, Carson City,
Nevada.,

STATEMENT OF FACTS

Dear Mr. Harr: The Nevada State Park Commission formerly
initiated an application to the United States Bureau of Reclamation,
through its office in Boulder City, to lease two specific areas of land
along the lower Colorado River, for recreational purposes. The Bureau
of Reclamation has informed the commission that it is willing to enter
into such a lease agreement, however, it has not been able to determine
with certainty that the State Park Commission is empowered to enter
into a lease contract with the United States, and thus obtain possession
of land for recreational purposes.

QUESTION
Is the State Park Commission authorized to enter into lease contracts
with private individuals or governmental agencies, either with or with-
out consideration flowing from the eommission, and thus obtain posses-
sion of real property for state park or other recreational purposes ?

CONCLUSION
We conclude that the State Park Commission is vested with such
authority.
ANALYSIS

Section 407.010, NRS, provides for the creation and composition of
the State Park Commission. NRS 407.070 makes provision for the
powers and duties of the State Park Commission., This section does not
specifically authorize the commission to lease land for state park or
other recreational purposes. It does authorize the commission to care
for parks and recreational areas then existing or later established,

Section 407.120, NRS, provides:

407.120 Upon the recommendation of the state park commis-
sion of the State of Nevada, the governor may, by proclamation,
designate any site, place or building located on any publicly owned
land, or any land in the state held by the state park commission
under lease or permit, as a state park, state monument, historical
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landmark, historieal building, an archeological area or recreation
area. (Ttalieg supplied.)

Seetion 407,130, NRS, anthorizes the commission to expend any
moneys appropriated to the State Park Commission, or derived by it
from any source whatever for the “marking, care, protection, super-
vision, improvement or development of any such state monnument, his.
torical landmark, historical huilding or recreational avea.”

Offices of legislative ereation have only sueh powers as arve expressly
conferred upon them and powers reasonably inferred. State v, McBride,
31 Nev. 57, 99 D, 705; MeCulloeh v. Bianchini, 53 Nev. 101, 292 P. 617,

It appears to us that the State Park Commission could not hold land
under lease, in the absence of authority to enter into a lease of real
property. The authority of the State Park Commission to enter into a
lease of real property is therefore inferred from the express provisions
of Section 407.120, NRS. That it may expend its moneys for such a lease
appears reasonably inferred from the provisions of NRS 407.130.

Respectfully submitted,
Rocrr D. Forry, Attorney General.
By D. W. Prigsr, Chicf Deputy Attorney General,

134. Nevada State Children’s Home. Placement of “Tribal” or “Reservation”
Indian Children, Applicable law construed ag generally precluding
pPlacement of “tribal” or “reservation” Indian children in State Chil-
dren’s Home, even though the U, 8. Burean of Indian Affairs assumed
responsibility for full payment of the costs therefor, in the absence
of judicial termination of parental custodial rights “by courts of
competent jurisdiction,”

Carson Crry, February 4, 1960,

Mg. RicHarDp Larrre, Superintendent, Nevada State Children’s Home,
Carson City, Nevada.

STATEMENT OF FACTS

DEsr Mg, Livrie; 1t is indicated that in certain circumstances it
would he desirable for the Bureay of Indian Affairs to place Indian
children from Indian reservations or colonies in the State Children’s
Home, with said Bureau being responsible for payment for their care.
It is not anticipated that the number of such placements would be
great,

Several types of cases might be involved in connection with any such
referrals, namely: )

1. Children whose parents had given the Bureau of Indian Affairs
permission to place the children, with said parents retaining care,
custody and control.

2. Neglected children whose custody had been talen from the par-
ents by either the district or tribal courts.
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landmark, historical building, an archeological area or recreation
area, (Italies supplied.)

Section 407,130, NRS, authovizes the commission to expend any
wmoneys appropriated to the State Park Commission, or derived by it
from auy source whatever for the “marking, care, protection, soper.
vision, improvement or development, of any such state monument, his.
torical landmark, historieal building or recreational avea.”

Offices of legislative creation have only such powers as ave expressly
conferred upon them angd powers reasonably inferred. State v, MeBride,
31 Nev. 57, 99 P, 705; MeCulloch v, Bianchini, 53 Nev. 101, 292 P, 617.

Lt appears to us that the State Park Commission could not hold land
under lease, in the absence of authority to enter into a lease of peal
broperty. The authority of the State Park Commission to enter into a
lease of real property is therefore inferred from the express provisions
of Seetion 407.120, NRS. That it may expend its moneys for sueh a lease
appears reasonably inferved {from the provisions of NRS 407.130.

Respectfuliy submitted,
Rocer D. Forry, Attoruey General.
By D. W. Primsr, Chlief Deputy Attorney General,

134. Nevada State Children’s Home. Placement of “Tribal” or “Reservation”
Indian Children, Applicable law constrned ag generally precinding
blacement of “tribal” or “reservation” Indian children in State Chil-
dren’s Home, even though the U. 8. Bureaun of Indian Affairs assumed
responsibility for full payment of the costs therefor, in the absence
of judicial terminatiop of parental custodial rights “by courts of
competent jurisdiction.”

Carson Crry, February 4, 1960.

MRr. RicHARD Larrie, S uperintendent, Nevade State Children’s IT one,
Carson City, Nevada,

STATEMENT OF FACTS

Dear Mg, Lirre: Tt is indicated that in certain cireumstances it
would be desirable for the Burean of Indian Affairs to place Indian
children from Indian reservations or colonies in the State Children’s
Home, with said Burean being responsible for payment for their care.
It is not anticipated that the number of such placements would be
great.

Several types of cases might be involved in conieetion with any snch
referrals, namely: '

1. Children whose parents had given the Burean of Indian Affairs
permission to place the children, with said parents retaining care,
custody and control.

2. Neglected children whose eustody had been taken from the par-
ents by either the district or tribal courts,
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It is indicated that in such instances the children might come from
eservations either under state Jurisdiction or under Tribal Law and
Order jurisdietion.

The Superintendent of the Nevada State Children’s Home hag
referred the Bureau of Indian Affairs to this office with respect to legal
authority for placement of Indian children in said Children’s Home.

When said Indian children come from reservations or colonies
nder Tribal Law and Order jurisdiction ?
II. May Indian children be accepted for placement in the State
hildren’s Home from the United States Bureau of Indian Affairg
hen their care and custody has been divested from their parents
ther by district or triba] courts because of neglect, if the said Burean
Fumes responsibility for full payment of the costs of any such place-

B. When said Indian children come from reservations or colonies
ider Tribal Law and Order Jurisdiction ?

CONCLUSIONS

To question ITA: As herein qualified, Yes.
To question TIB: Execept as herein qualified, No.

ANALYSIS
VRS 423.140, relating to “Limitations on admission of children to
1e,” provides as follows:

No child shall he admitted to, received into or ordered com-
mitted to the Nevada state children’s home whe is insane, idiotie,
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NRS 423.150, relating to “Limitation on admission of whole orphan »
as amended by Chapter 158, 1958 1959 Statutes of Nevada, as here
relevant, provides as follows:

1. Upon complying with the provisions of this chapter, all male
whole orphans under 16 years of age and all female whole orphang
under 18 years of age may be admitted to the Nevada state chil-
dren’s home.

2. For the purposes of this chapter, a whole orphan is a chilq
both of whose parents are deceased,

NRS 423,200, relating to “Admission of dependent children to home,”
provides as follows:

In addition to the other purposes for which the Nevada state
children’s home is established, the Nevada state children’s home
shall receive dependent children as defined by NRS 201.090, other
than orphans, when such children are commutted to the care of the
Nevada state children’s home by a district court in this state.
(Italies supplied.)

NRS 201.090 defines “dependent child” and “delinquent child” as
mmeluding any person less than 18 vears of age. Said statutory defini-
tion contemplates, broadly and comprehensively, virtually every con-
ceivable situation which would Justify the intervention of the distriet
court for the protection, care, custody, and eommitment of a “depend-
ent” or “delinquent” child for said child’s best interests. (See also
NRS 425.030, as amended by Chapter 306, 1956-1957 Statutes of
Nevada defining a “dependent” child for purposes of publie assistance.)

NRS 423.210 preseribes the procedure for commitment of a “depend-
ent” or “delinquent” child by the district courts, and the liability of
parents or the eounty for the support and care of any committed child.

Chapter 62 of NRS (Juvenile Court Act), except as otherwise pro-
vided by law, vests original jurisdiction of “dependent” or “delin-
quent” children in the distriet courts of the State. ]

NRS 424.070, relating to “Placement of child for care, adoption;
approval of placement by state welfare department,” provides as
follows:

No person other than the parents or guardian of a child and no
ageney or institution in this state or from any other state may
place any child in the control or care of any person, or place such
child for adoption, without sending notice of the pending place-
ment and recetving approval of the placement from the state wel-
fare department. (Italics supplied.)

NRS 424,080, relating to “Parental rights and duties: Termination
by order of distriet eourt,” as amended by Chapter 110, 1958-1959
Statutes of Nevada, provides as follows, as here relevant:

Exeept in proceedings for adoption, no parent may voluntar_ﬂy
assign or otherwise transfer to another his rights and duties with
respect to the permanent care, custody and eontrol of a female
child under 18 years of age, or a male child under 21 years of age,
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unless parental rights end duties have been terminated by order
of @ court of competent jurisdietion. (Italics supplied.)

NRS 422.260, relating to “Acceptance of Social Security Act and
deral funds,” provides as follows:

1. The State of Nevada assents to the purposes of the Act of
Congress of the United States entitled the “Social Security Act”
* % % and assents to such additional federal legislation as is not
inconsistent with the purposes of this echapter.

2. The State of Nevada further accepts the appropriations of
money by Congress in pursuance of the Social Security Act and
~ authorizes the receipt of such money into the state treasury for
the use of the state welfare department in accordance with this
chapter and the conditions imposed by the Social Security Act.

(NOTE: An opinion rendered by the Solicitor of the Interior
Department in 1936 holds the Social Security Act applicable to
Indians with respect to the three types of direet aid by states in
cooperation with the federal government, namely: aid to the needy
aged, dependent children, and the blind, predicated upon the
requirement of a state plan, effective throughout the state, which
necessarily included Indian reservations. Memo. Sol. I, D., April
22, 1936, cited at p. 286 of “Federal Indian Law,” compiled by
U. 8. Department of the Interior, Office of the Solicitor, published
by the U. 8. Government Printing Office, Washington, D. C., 1958.)

NRS 41.430, relating to “State jurisdiction over actions, proceedings
here Indians are parties: conditions,” provides as follows:

1. Pursuant to the provisions of section 7, chapter 505, Publie
Law 280 of the 83d Congress, approved August 15, 1953, and
being 67 Stat. 588, the State of Nevada does hereby assume juris-
~ diction over publiec offenses committed by or against Indians in
- the areas of Indian country in Nevada, as well as jurisdiction over
civil causes of action belween Indians or to which Indians are
parties which arise in the areas of Indian country in Nevada, sub-
ject anly to the conditions of subsection 2 of this section. (Italics
supplied. }

- 2. 'This section shall become effective 90 days after July 1, 1955,
and shall apply to all the counties in this state except that, prior
. to the effective date, the board of eounty commissioners of any
- county may petition the governor to exclude and exeept the area
- of Indian country in that county from the operation of this section
and the governor, by proclamation issued before the effective date
: of this section, may exclude and except such Indian country.
- 3. In any case where the governor does exclude and except any
- area of Indian country, as provided in subsection 2 of this section,
- he may, by subsequent proclamation at the request of the board
of county commissioners of any county which has been excluded
and excepted, withdraw and remove the exclusion and exception
- and thereafter the Indian country in that eounty shall become
- subject to the provisions of this section. .
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We have set forth the foregoing statutory provisions because of the
anomolous nature and complex character of the status of Indians under
both federal and state laws, dependent upon whether they are “non.
tribal,” or “tribal,”” Tndians. (See Attorney General Opinion No. 13,
dated February 23, 1959.)

It may he categorically assumed for consideration of the vavious
guestions here involved that state powers and jurisdiction over indi-
vidual, nontribal Indians, not on or connected with Indian reservations
or colonies under federal jurisdietion, is no different than such powers
and jurisdiction over other persons within the State. However, as
regards Indian tribes, or tribal Tndians, on or connected with Indian
reservations under federal jurisdiction, federal powers are, even today,
generally plenary and conclusive, Hence, if a state concerns itself in
any manner with these “wards” of the Federal Government, express
legal sanction therefor must be specifically available. (A.G.0. No. 13,
supra.) Since we are here concerned with such “tribal” Indians or
“wards” of the Federal Government, applicability of the foregoing
statutory provisions requires careful consideration.

In the first place, we may note that the Nevada State Children’s
Home is only legally authorized for placement of orphans (NRS
423.150, supra), if not insane, idiotie or physically or mentally deformed
or incapacitated (NRS 423.140, supra) and “dependent” or “delin-
quent” children committed by a distriet cowrt in this State. (NRS
423.200.)

On the facts submitted to us, it appears that the parents of Indian
children, in some instances at least, have merely consented to, and
given permission for, the placement of their children, by the Bureau
of Indian Affairs, reserving to themselves, however, their legal care,
custody and control. Unless and until divested by a distriet court of
this State of such legal care, custody and eontrol, and the entry by
said court of an order of commitment thereto, the Nevada State Chil-
dren’s Home would have no legal authority, under any circumstances,
to accept any child, Indian or otherwise, for placement in the Home.
(See NRS 201.020; Chapter 62, NRS; NRS 424.070; NRS 424.080,
supra.)

In answer to questions TA and B, therefore, we are compelled to
answer that the Nevada State Children’s Home may not legally accept
such Indian children for placement under any of the circumstances
therein indicated, in the absence of the entry of an order of commit-
ment by a court of competent jurisdietion vesting their care, custody
and eontrol in said Nevada State Children’s Home.

We next consider the situation set forth in questions IIA and B. Qf
fundamental importance in this connection is the question of the jur:s-
diction of the State over “tribal” or ‘“reservation” Indians, insofar as
placements in the State Children’s Home are concerned. .

By Congressional Act of June 2, 1924 (43 Stats. 253), citizenship
was conferred on all noncitizen Indians born within the territol‘lfll
limits of the United States. Such citizenship was again confirmed 11
the Nationality Act of October 14, 1940, and reenacted on June 27,
1952. (See 8 U.S.C. 1401; Federal Indian Law, p. 516 and footnotes
supra.) With enactment of NRS 41.430 in 1955 (supre), and, except
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as expressly provided therein, state jurisdiction was extended over
“tribal” or “reservation” Indians who might be parties in any legal
proceedings under the eriminal or eivil laws of this State. Such exten.
sion of state jurisdiction was authorized by the express relinquishment
of sole and exelusive federal jurisdiction over such Indians, as pro-
vided in Chapter 505, Public Law 280, approved August 15, 1953
(67 Stat. 588),

As a result of the foregoing, there would appear to be no question
at present that Tndians born in the United States and subject to its
jurisdiction are, generally, citizens not only of the United States but
also of the states wherein they reside. As such, they have constitutional
rights, liberties and immunities, as well ag correlative legal duties and
obligations. Insofar as civil broceedings to divest parents of custodial
rights over children are concerned, it would clearly appear that ‘“tribal”
or “reservation” Indians (unless expressly excepted) are amenable to
the Jurisdiction of the district courts of this State. (NRS 41.430,
supra.)

%,Tith respect to “dependent” children, NRS 422.260, supra, and
“Note” thereunder, may properly be considered at thig point. Nevada
is a recipient of federal funds for the proper care of “dependent” chil-
dren in this State. The amount of such federal assistance is determined
by an approved State Plan which includes “tribal” or “reservation”
Indians. The State of Nevada has assented to receipt of federal funds

ance as is available to others should also be available to “tribal” or
“reservation” Indians, especially when such persons are from reservq-
tons or colonies under state Jurisdiction,

- The faet that the Federal Government may consider sueh “tribal”
- Indians as “wards” entitled to further and additional federal financial
assistance does not diminish op cancel state responsibility to accord to
- such Indians the assistance provided and available to all legally eligible
persons.

Where the State has Jjurisdiction over Indian reservations or colonies,
there may be some question concerning the efficacy or validity of tribal
low to divest parents thereon of custodial rights over their children.
In other words, would such divestment of parental custody of an Indian
ehild under tribal law be valid under state law as a Judicial determina-
tion “by a court of competent jurisdietion”? On this specifie question,
it is our considered opinion that, in the absence of statutory exception,
or state treaty or agreement with “tribal” Indians therefor, any such
determination under tribal law would not be binding or conclusive
(under present law) on the district courts of this State. The divestment
of parental custody of a “tribal” Indian child would have to be decided
de novo by a competent state court, since the statute specifically con-
fers such Jurisdiction on the distriet courts of the State, and there ig
Bo basis in comity for recognition and acceptance of any such determi-
ation under #ribal law.

" Finally, we have for consideration the situation where the Indian
children eome from reservations or colonies under Tribal Law and
34
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Order jurisdiction. It is not clear from the facts submitted (o g
whether the Federal Government and/or the particular tribe involveq
have reserved exclusive coneurrent Jurisdiction over members of such
tribe, as between them only, so that the State is precluded from exercise
of any jurisdiction over members of such tribes, except as expressly
authorized wnder Chapter 505, Public Law 280 (1953, 67 Stat. 588)
and NRS 41430, 194,030 and 194.040, Assniming sueh to be the case,
question 1B, then, clearly requires answer in the negative,

I, however, applicable federal statutes do permit exercise of con-
crrrent jurisdiction by both the Federal and State Governments, then
termination of parvental rights or divestment of custodial rights over
“tribal” Indians under tribal law in Tribal Law and Order jurisdic-
tious would probably he deemed determinations or orders of “a court
of ecompetent jurisdicetion.” As snuch, the distrief courts of this State
would probably recognize and give effeet to sueh determinations under
the provisions of NRS 424,080, and enter their own orders of commit-
ment of a “dependent” Indian child to the State Children’s Home on
the basis of comity, thus complying with the state Taw restrictively
governing admission to said State Children’s Home. (NRS 423.140,
423.150, 423.200, 201.090, Chapter 62, and 424.080, supra.)

We deem it proper to note that the mquiry concerning the matters
herein considered makes reference to an existing contract between the
Burean of Tndian Affairs and the Nevada State Welfare Department
for foster home care of Indian children under certain circumstances.
In our opinion, the financial agreement. therein provided would not
apply to placement of Indian children in the State Children’s Home
under the cireumstances indicated herein. Nor, in our view, would the
provisions of NRS 423.210 generally apply.

Under NRS 423.210 commitments by the distriet courts to the State
Children’s Home require the parent or parents of the child to pay to
the Superintendent $50 monthly for the care and support of each ehild
50 committed. Where the parents are unable to make such payment,
they are required to make payment of such lesser amount as may be
reasonable and which they ean afford, and, if they are unable to make
any payment at all, then the county where the child was committed
shall be liable for the whole amount of the support of the child.

The budget vecommended by the Governor for the Nevada State
Children’s ITome establishes the requirement of $2,625 per child per
vear, or about $219 per child per month adequately to provide for the
care, maintenance and support of each child in said Children’s Home.

As set forth in the “Statement of Facts” herein, the Bureau of Indian
Affairs has indicated that it would assume responsibility for full pay-
ment for the eare and support of any Indian child placed in the State
Children’s Home. Tt is, of course, not. known whether the amount of
such cost is known to or realized by, the Burean, even on an estimated
hasis,

The point is that, unless the actual cost were paid by the Bureau of
Indian Affairs, any deficiency would have to be mot out of state fqndS,
since nnder present law, counties would not be responsible or llfible
for payment of any sueh costs for “trihal” or “reservation” Indians
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der the “wardship” of the Federal
the situation here.

Ve trust that the foregoing sufficiently clarifies the various aspects
the problem involved and proves of some help to YOu.

Government, as would appear to

Respectfully submitted,

Roazr D. FoLry, Attorney General.
By Joun A. PorrEr, Deputy Attorney QGeneral.

5. Gaming—Regulation of, Under State’s Police Powers, Proposed legislation

providing that only citizens or wards of the United States shall
be employed by any licensee to deal, conduet, carry on or operate
any licensed game held not to be violative of guarantees secured by
Federal or State Constitutions, but may not be applied =o as to dis-
criminate against, or abridge the rights of hationals of other coun-

tries, as established by effective treaties between the countries of
such nationals and the United States,

Carson Ciry, February 17, 1960.

ONORABLE Howagrp I, MoKissicr, Jr., Assemblyman from Washoe
County, Assembly Chambers, Carson Citr , Vevada,

STATEMENT OF FACTS
EAR MR. McKissick:

Morals Committee,
d to aseertain from

» M providing that only eitizens or wards
the United States shall be employed by any licensee to deal, conduct,

BITY 01 Or operate any licensed game, violate any guarantee of Federal
State Constitutions ?

_ CONCLUSION
.No.

ANALYSIS

::-Article 1, Sections 1 and 8, of the Nevada Constitution contain the
sUarantees that no person shall be deprived of life, liberty, or property,
;_"-‘i!'ithout due process of law, and, substantially correspond fo such

Buarantees, as provided by the 14th Amendment to the Federal Con-
itution.
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wder the “wardship” of the Federal Government, as would appear to
he the situation here,

We trust that the foregoing sufficiently eclarifies the various

aspects
of the problem involved and proves of some help to you.

Respectfully submitted,

Roeer D. Forry, Attorney General,
By Jouw A. PorTER, Deputy Attorney General.

36 CGaming—Regulation of, Under State’s Police Powers. Proposed legislation

' providing that only citizens or wards of the United States shall
be employed by any licensee to deal, conduct, Carry on or operate
any licensed game held not to be violative of guarantees secured by
Federal or State Constitutions, but may not be applied so as to dis-
criminate against, or abridge the rights of nationals of other coun-

tries, as established by effective treaties between the countries of
such nationals and the United States.

Carson Crry, February 17, 1960.

oNORABLE HOWARD F. McKissior, Jr., Assemblyman from Washoe
— County, Assembly Chambers, Carson City, Nevada.

'STATEMENT OF FACTS
EAR MR, McKissicx: Assembly Bill No, 98 would amend Chapter

. M . 3 » 4
resently considering the bill, you have been asked to ascertain from

is office whether such legislation, in restrieting aliens from earning
ving in such job, business, oceupation or profession, would be valid.

QUESTION

Does Assembly Bill No, 98, in providing that only citizens or wards
the United States shall be employed by any licensee to deal, conduet,

Iy on or operate any licensed game, violate any guarantee of Federal
State Constitutions ?

CONCLUSION

ANALYSIS

Article 1, Seetions 1 and 8, of the Nevada Constitution contain the
arantees that no person shall be deprived of life, liberty, or property,
ithout due process of law, and, substantially correspond to such

Buarantees, as provided by the 14th Amendment to the Federal Con-
itution,
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The Fourteenth Amendment to the Constitution of the Uniteq
States provides that no state shail make or enforce any law whigh
shall abridge the DPrivileges or immunities of citizens of the Uniteg
States; nor shall any state deprive any person of life, liberty, op
property without dge process of law, nor deny to any person
within its jurisdiction the equal protection of the laws, By the due
bProcess of law clause it was undoubtedly intended not only that
there should be no arbitrary deprivation of life or liberty, or arbi.
trary spoliation of property, but that equal protection and security
should be given to all under like circumstances in the enjoyment
of their personal and eivil rights; that all persons should be equally
entitled to pursue thejp happiness and acquire and enjoy property;
that no impediment should be interposed to the pursuits of any

as such, under the finaj clause of this provision, yet he is & “per-
son” whom the state cannot deprive of life, liberty, or property
without due process of law, and to whom the state cannot deny
the equal proteection of the laws, Thig clause is universal in its
application to ajl persons within the territoria] Jurisdiction with-
out regard to any differences of race, color, or nationality. Tt must
be observed, however, that thig constitutional guaranty of the
equal protection of the law applies only to aliens within the juris-
diction of the United States, In the light of these interpretations
of the Fourteenth Amendment there is authority to the effect that
statutes which forhig peddling without g license, and which pro-
vide that only citizens of the United States shall be licensed, con-
stitute a denial of equal protection of the laws, as they absolutely
deny to an alien permission to pursue a business occupation and
to acquire ang enjoy property on equal terms with the citizen, a_nd
such a statute is not sustainable ag a proper exercise of the police
bower; though this hag been denied * * * Qomo statutes, how-
ever, which on their face seem to be a denial of equal protection
of the law to alieng have been upheld as g valid exercise of the.
police power of the state, as for example a statute providing that
no license for the saje of intoxicating liquors by retail shail be
granted exeept to citizens of the United States of temperate habits
and good moral character. An alien ig within the protection of the
Fifth Amendment to the Federal Constitution . . | (1 R-C_-L-
799-801, Section 6, and footnote citations; 2 Am.Jur, 470, Section

Exceptions to the guarantee of the Fourteenth Amendment to the
Constitution of the United States have been classified as 'follows:

residents or aliens bears some reasonable relation to the end sought tg
be attained, as in cases of statutes relating to certain professions an
businesses.




REPORT OF THE APTORNEY GENERAL a33

3. Where the statute is an exereise of the taxing power in which
case 1t may be proper to make a speeial exemption of persons otherwise
taxed,

4. Where the regulation is of the right to take fish and game,

We are heve concerned with the classifieation set forth in No, “9"
abiove,

It is important to note that a distinetion must be made hetween 2
vight to engage th ordinary oceupations or employment and privileged
professions, oceapations, or pursuits, For example, in exercise of its
sovercign and police powers, a state may constitutionally rvequire citi-
renstip of persons who desive to engage in the practice of certain
professions or public employment, Thus NRS 281.060 provides as fol-
lows:

Lo Only citizens ov wards of the United States or persons who
have bheen honorably dischavged from military service of the
["nited States shall be employed by any officer of the State of
Nevada, any political subdivision of the state, or by any person
acting under or for suel officer in any office or department of the
State of Nevada, ov politieal snbdivision of the state.

Seecalsor Law, NRS 7490, Sup.Ct. Rule 43; Medicine, NRS 630,160;
Plavinacy, NRS 630.120; Compilation of cases, NOTE, 39 A.LR. 346,

(e review of the eases shows the following:

A statute denying aliens the right to be auctioneers was held fo be
valid. (Wright v. May, 127 Minn, 150, 149 N.W. 9, LR.AL 1915 B, 151.)
The decision in this case was based upon the following ground:

® ¥ % But where the ealling or oceupation is one whieh, though

lveful, is subject 1o abuse, and likely to become injurious to the
commnnity, therve is good authority for holding that the state may
it it to its own eitizens and deny the right to all others.

Prohibiting the lieensing of aliens for the conduct of a pool or
billiard parlor business has also Deen sustained on the basis of the
following considerations:

Althongh the Fourteenth Amendment has been held to prohibit
piainly ireational diserimination against aliens * * % it does not
Follow that alien race and allegiance may not bear in some instances
steha relation to a legitimate object of legislation as to be made
the hasis of a permitted classification. (Ohio ex rel. Clarke v.
Deckehach, 274 118, 392, 71 L.EA. 11153, 47 S.Ct. 630.)

Citizens as a class have more settled domieile aud arve better
known to the local police officials. while the sojonrn of aliens in
this country in theory, and usnally in practice, is tempovary, and
their abode, while here, capricious and nneertain, Citizens by
means of taxation bear the expense of the government and police
proteetion, while the alien does not neeessarily pay taxes or share
any part of the public burden. Native eitizens are justly presumed
to be imbued with natural allegiance to their government, which
unnaturalized aliens do not possess. (Annotation: 24 A L. R. 1120.)



534 REPORT OF THE ATTORNEY GENERAL

Pawnbroking licenses have been restricted to citizens. (Asakura v,
Seattle, 122 Wagh. 81, 210 P. 30, reversed, however, in 265 (7.8 322,
68 L.Ed. 1041, 44 S.Ct. 515, on the ground that the ordinance in ques.
tion violated a freaty between the United States and Japan—an addq;-
tional matter which wil] be discussed hereafter.)

Authority is divided concerning the validity of statutes forbidding
peddling without a license and providing that only eitizens of the
United States shall be licensed. (See: Com. v. Hana, 195 Mass. 262, 81
N.E. 144, 11 L.R.A. (N.8.) 790, 122 Am.St.Rep. 251, 11 Ann.Cas, 514;
State v. Montgomery, 94 Me. 192, 47 A, 165, 80 Am.St.Rep. 886; Anno-
tation: 100 Am.St.Rep. 614.)

Finally, a state’s denial, to persons not eitizens of the United States,
of the right to obtain licenses to sell intoxicating lignors has been held
not to be an unlawful diserimination against aliens or an abridgement
of their rights within the prohibition of the Fourteenth Amendment
of the Federal Constitution. (See: Trageser v. Gray, 73 Md. 250, 20 A.
905, 9 L.R.A. 780, 25 Am.St.Rep. 587; Bloomfield v. State, 86 Ohio St.
2563, 99 N. 1. 309,41 LLR.A. {N.S.) 726, Ann.Cas. 1913 D, 629; Kaname
Tokaji v. State Board of Hqualization, 67 P.2d 1082, 20 C.A.2d 612;
Crowley v, Christensen, 137 U.S. 86, 11 8.Ct. 13, 15, 34 1.Ed. 620;
Kidd v. Pearson, 128 U.S. 1,9 8.Ct. 6, 32 L.Ed. 346; Mugler v. Kansas,
123 U.S. 623, 8 S.Ct. 273, 31 .24, 205; State Board of Equalization
v. Superior Court, 5 C.A.2¢ 374, 377, 42 P.2d4 1076, 1077; Hansen v.
State Board of Equalization, 110 P.24 453, 43 C.A. 176.)

As was declared by the United States Supreme Court in Crowley v.
Christensen, supra:

There is no inherent right in a citizen to thus sell intoxicating
liquors by retail. It is not a privilege of a citizen of the state or
of a eitizen of the United States, As it is a business attended with
danger to the community, it may, as already said, be entirely
prohibited, or be permitted under such conditions as will limit to
the utmost its evils, The manner and extent of regulation rest in
the diseretion of the governing authority,

(See: Sec. 23788, Business and Professions Code, West’s Annotated
California Codes; Sec, 126, MeKinney’s Consolidated Laws of New
York, Vol. 3, Aleoholic Beverage Control Law, p. 135 et seq. )

See generally, Notes, 11 L.R.A. (N.S.) 799; 40 L.R.A. (N.8.) 279,
39 A.L.R. 346,

On the basis of the foregoing anthorities deemed to e even more
controlling in the tolerated privilege or business of gambling in this
State, it is, therefore, our considered opinion that, apart from any
limatation expressly provided in existing treaties between the Inited
States and foreign nations, Assembly Bill No. 98 is not violative of any
guarantee contained either in the Federal Constitution or the Consti-
tution of this State. _

Concerning possible limitations on sueh state power on the basis of
treaty provisions, it must he generally noted that no state may enact
any statute which conflicts with, or is contrary to, any express treaty
provision. Where there is a “most favored nation clause” in a treaty to
whieh the United States is a party, in substance providing that there
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shall be no discrimination in treatment of the nationals of another
conntry, such provision is deemed to have the effect of Iaw throughout
the United States.

See: 1 R.C.L. 807 et 8eq.; 2 Am.Jur. 478 et seq.; 4 ALR. 1377, 17
A.LR, 635; Asakura v, Seattle, supra ( Pawnbroking).

Thus, the New York Aleoholic Beverage Control Law has been con-
strued as follows:

Aliens residing in the State, who are nationals of country
having a treaty with the United States containing g most-favored
nation clause and guarantecing equality with eitizens in freedom
of trade, commerce, etc. may not be excluded by state laws from
such trade or oceupations by a licensing requirement, limiting the
said oceupation to citizens, (See: MeKinney’s Vol. 3, Aleoholic
Beverage Contro) Law, Sec. 126, page 137, citing 1933 Op.Atty.
Gen. 94, 1954 Op.Atty.Gen. 113.)

A contrary view, however, wag apparently taken in the Kaname
Tokaji Case, supra, also nvolving liquor licensing::

Under the present state of the law, it may be conceded that it is
uncertain whether there ig any limitation at all on the treaty-
making power of the federal government, even when the police
power of the state ig involved, for the Supreme Conrt of the United
States has declared that “It i open to question whethey the
authority of the United Stateg Hieans more than the formal acts

stitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” In the case at bar the power
of the State to regulate and control the liquor traffic ig assailed, a
Power not delegated to the United States but reserved to the State.
No ecitation of authority is necessary to support the proposition
that the liguor traffic is peculiarly the subject of police power
regulation. So definitely is this established by a long line of dee;.
sions that it iy settled beyond al reasonable controversy. It is true
that statutes whiel, have conflicted with treaties have been held to
be dnvalid, but suel, statutes did not contain police power regula.
tions, at least not ag outstanding as the statute wmvolved herein.
(Italies supplied.}

However, it must be noted that the court in this case based its deci-
sion on the specifie fact that the treaty involved provided that the
subjects of each country shall have liberty to carry on trade and
"genemlly” to do anything ineident to or necessary for trade upon
the same tormg as native citizens, Said word “generally” was held to
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he a limitation on the rights established by the treaty requirving only
approximate application of said treaty terms, as opposed 10 « definite
and unqualified application. On the basis of such construction, the
court concluded that the Aleoholic Beverage Control Act wis in har-
mony with the treaty there involved,

On the basis of the foregoing analysis, therefore, we conclude that
Assembly Bill No. 98 is constitutionally valid, hut should not be
applied so as to diseriminate against, or abridge the rights of, nationals
of other countries, ag established hy effective freaties Dhelween the
conntries of such nationals and the United States.

Respeetfnlly submitted,

Rocur D. Forey, Attorncy Gendral.
By Jonix A, Powerir, Depity Attorncy Geeoral.

136. 8tate Board of Pharmacy. Board may not deny a license to a physician
for establishment of a drug store to be under direct management and
operation of a registered pharmacist, even though possible effect
may be to control and channel prescriptions written by physieian to
his own dyug store; such denial wounld be contrary to express statu-
tory provision, and violative of both state and federal constitutional
guarantees. Statutory prohihition of “unlawful sharing of preserip-
tion meoneys by pharmacists, physicians, and other persons’ (NRS
207.240) construed not to be violated by issuance of such license to
pvhysician-owner of pharmacy.

Carson City, Febinary 25, 1961,

Mer. W, L. Merrruew, Seercltary, Nevada State Board of Phariacy.
135 Elm Strect, P. Q. Boz 1087, Revno, Nevada.

STATEMENT OF FACTS

Drar Mz, Meririew: It is indicated that a group of medival doe-
tors have organized and cstablished a hospital in which they have
mstalled X-ray equipment and a pharmacy. The medical doetor yvep-
resenting the group and hosgpital has made application to the Board of
Pharmaey for a license to operate the pharmacy under the direct
supervision of a licensed pharmacist, to be emaployed for that purpose.

The Board of Pharmaey has received a number of requests from
members of the Pharmaceutical Association to withhold issnance of
any permif for the operation of such pharmaey. In suhstamﬂ',_fa‘ll('h
requests are based upon the faet that, through installation of an 1nter-
communications system in the offices of cach of the group physicians
and the pharmacy at the hospital, preseriptions virtually will e con-
trolled and channeled direetly to the hospital pharmacy by the group
of physieiang, thus preventing patients from having them filled by
druggists of their own choice,

The Board of Pharmacy is alse concerned with the possibility that
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he a Hmitation on the rights established by the treaty requiring only
approximate application of said treaty terms, as opposed to a definite
and ungnalified application. On the basis of snch eonstruction. the
court coneluded that the Aleoholic Beverage Control Aet was in har-
mony with the tecaty there involved. .

On the basis of the foregoing analysis, therefore, we conclude that
Assembly Bill No. 98 is constitutionally valid, hut should not he
applied so as to diseriminate against, or abridge the rights of, nationals
of other countries, as established Ly effective treaties between the
eonmirvies of such nationals and the 1nited States.

Respeetfitlly submitted,

Rocer D. Fovey, Attorncy General.
By Joux A. Powrer, Deputy Aftoracy General,

136. State Board of Pharmacy. Board may not deny a license to a physician
for establishment of a drug store to be under direct management and
operation of a registered pharmacist, even though possible effect
may bhe to contrel and channel prescriptions written by physician to
his own drug store; such denial wounld be contrary to express statu-
tory provision, and violative of both state and federal constitutional
guarantees, Statutory prohibition of “wnlawful sharing of prescrip-
tion moneys by pharmacists, physicians, and other persons” (NRS
207.240) construed not to be violated by issnance of such license to
physician-owner of pharmacy.

Camsox City, Febvnary 25, 196t

Mg. W. L. Merrrnew, Secrelary, Nevada State Board of Pharinacy.
135 Etm Street, . (), Box 1087, Reno, Nevada.

STATEMENT OF FACTS

Duar Mr. Meritiew: 1t iy indicated that a group of medical doc-
tors have organized and established a hospital in which they have
installed X-ray cquipment, and a pharmacy. The medical doctor rep-
resenting the group and hospital has made application to the Board of
Pharmacy for a license to operate the pharmaecy under the direet
supervision of a licensed pharmacist, to be employed for that purpose.

The DBoard of Pharmacy has received a number of requests from
members of the Pharmaceutical Association to withhold issuance of
any permit for the operation of such pharmacy, In Sui')stanco,.such
requests are based upon the fact that, through installation of an ‘111.’[81"
communications system m the offices of cach of the group physicians
and the pharmaey at the hospital, prescriptions virtually will be cotl-
trolled and channeled direetly to the hospital pharmacy by the group
of physiciaus, thus preventing patients from having them filled DY
druggists of their own choice.

The Board of Pharmacy is also concerned with the possibility that
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lssua,nce of a license for such pharmacy in the particular eircumstances

indicated, may be contrary to, and violative of, the provisions of NRS
"07 240, relating to “Unlawful sharing of prescrlptlon moneys by phar-
cists, physicians, other persons,” which provides as follows:

1. No pharmacist may share or offer to share the money received
from a customer for filling a preseription with the physician or
other person who wrote the prescription, and no person writing
any such prescription may accept any share of such money.

2. Any person violating the provisions of subsection 1 is guilty

of a misdemeanor.

QUESTIGNS

1. May physicians be validly precluded from engaging in a phar-
nacy business under applicable law?

II. Would issuance of a license to physicians for a pharmacy busi-
ness, under the circumstances stated, be violative of the provisions of

CONCLUSIONS

ANALYRSBIS .

The State Board of Pharmacy is an administrative ageney charged
:v"'ith the duty of administering the laws of Nevada regarding pharma-
eists and pharmacy. It hag authority and general power to promulgate
reasonable rules and regulations in conformity with the provisions of
Chapter 639, Nevada Revised Statutes, and to preseribe methods and
rocedure requ1red in connection therewﬂ:h (NRS 639.070, )

~NRS 639.220, relating to “Registered pharmacist to be in charge of
harmacy, drug store,” provides as follows:

1. Except as provided in subsection 2, a registered pharmacist,

_ physically present therein, shall be in charge of every store, dis-

pensary, pharmacy, laboratory or office, except a duly licensed
hospital, when it is open for business for:

(a) The sale, dispensing or compoundmg of drugs, medicines or
chemicals; or

(b) The dispensing of prescriptions of medical, dental, chirop-
ody or veterinarian practitioners.

2. The requirement of subsection 1 shall not interfere with the
registered pharmacist being absent each day for a total period of
not to exceed 2 hours for the purpose of taking meals, but the
registered pharmacist shall be on call during such absence.

NRS 639.230, relating to “Annual licensing of pharmacists,” ingofar
88 here pertinent, provides as follows:

1. No pharmacy shall operate as such or use the word “drug”
or “drugs” or “pharmacy,” or similar words or words of similar
Import, without first having secured a license so to do from the
board.
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2. Livery person, partnership, corporation or association doing
husiness as a proprietor of a place in whieh drugs, medicines and
poisons are retailed or physicians’ prescriptions are compounded
or dispensed shall:

(a) Satisfy the board that the same is condueted according to
law,

(b) Aunually, on or before May 2, pay to the seeretary of the
board the annual fee fixed by the hoard not to exceed $25.

3. Upon receipt of the annual fee the secretary of the hoard
shall register the pharmaey, store or dispensary and shall furnish
the store maunager ov proprietor with a license valid for 1 year
from July 1 next sunceeeding such payment * * *

We fully appreciate the possible problems and evils that could attend
the conduct of & pharmacy business in circumstances such as those here
present, where an employer-employee relationship exists between the
prescribing physician and the pharmacist filling a preseription written
hy his employer-physician.

Tt is, of course, well established in law that a pharmacist is held to
the exercise of such care as is commensurate with the dangers and risks
involved in his calling, and the skill employed by him must correspond
with the superior knowledge of his business which the law demands.
He must be extremely ecautious, prudent, thoughtful, vigilant, and
practice exaet and reliable safeguards, consistent with reasonable con-
duct of such business. (See: Note, 31 A.L.R. 1336.) It has also been
held that an unusual preseription imposes upon a druggist the speeial
duty of inquiring from the physician who issued it, as to its correctness
before filling it; and a druggist was held to have no right to sell a drug
containing opium even on a physician’s preseription, without having &
license permitting him to do so. (See: Note, 80 ALR. 452, citing
People’s Sery. Drug Stores v. Somerville, 161 Md. 662, 158 Atl. 12, 80
AR, 449; Moberg v. Scott, 42 S.D. 372, 175 N.W. 559; 17A Am.Jur.
536 et seq.}

Necessarily involved in the determinations of such cases as the two
above mentioned, was the important question: Under what eircum-
stances should a pharmacist set up his own judgment against that of
4 Heensed physician?

As related to the relationship involved in the matter before us, a1
additional question suggests itself, namely: Can, or may, a 1)]1&1‘111&(‘}ST
reasonably be expected to question the judgment or preseription of 2
licensed physician, when the prescribing physician who wrote the pre-
scription which is to be filled, is also the pharmacist’s employer?

Because the pharmacy business is concerned with public health.
safety, and life, it should suffice merely o pose the problem in the forn
of the question as stated to suggest the seriousness of the matter, audl
justification for eoncern where, from the nature and circumstances 0
the operation, direet controls for channeling of presceriptions to a phat'—
macy owned by preseribing physicians are indicated. The additiond
cheek and safeguard of the “independent” judgment of a phamnaclsts
in no way under the domination of the preseribing physician, is not
available under circumstaneces such as those here involved.
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We Tully appreciate the fTact that a patient places his trust and
confidence for recovery and restoration to health primavily in  his
])il,\'ﬁi"if"*; And this, of course, 1~, as it ﬁhlmlhl ])P.. In ()‘r.‘hm' worids, the
ph.\‘xirinnﬁ presupposed g‘n‘ufussnnml ability and itearity are nF. Fan-
Jamental impertanee. Without sueh assunied abtity and inlegrity, o
pativnt wonkl obvicusly be exposing hoth his health and life o serious
eonseqienees or even perils Bspecially s sieh (the case, sinee a phasi-
el wenerallys not ouly examines the patient and makes drtenosis
or prognosis of the ailment of the patient, hiut mav also administer.
diveet Iy sone imnediate wedieation himself to the patient, pending
sompornding or dispensation of preseribod wedieation by a pharuaeist,
These faets, however, we submit, (o not completely answer the matter
or resoive the problem indieated, in the hest inferests of the publie.

Mention may also be made of the apparent conHict of interest whiel
natiratly exists wheve the preseribing physician s also the owuner of
the dispensing pharmacy., Manifestly, as owner of the drug store, the
physivian is definitely and properly concerned with a profirable opera-
tion of same. Such concern must, for obviously practical reasons, have
sonie effeet hoth on the prices chareed, and the guality of the pharma-
centivals dispensed, by the pharmacy owned by him. Where patients
are virtnally “eaptives™ hoth of the preseribing physician and the dis
pensing pharmacy, the patients thay well bhe vietimized hoth econoni-
ieally i i tevs of carly vestoration to healtl,

While it s true that professional ethies forbid conduct of the kind
indicated, it is also true that we are heve not concerned with theoretical
o abstract codes of what constitutes proper professional conduet, huat
rither with practicalities and realistie approciation of the aetnal exi-
veneies of e,

Hoowill, however, e noted that the statute imposes no conditions
respeciing ownership of drug stores or pharmacies for applicants for
livenses; the owners are merely required to obtain a leense from the
Board, The owners of pharmacies are, of course, required to comply
with the law, and rules and regulations promulgated by the Board in
conformity with the law, This would include the requirenient. that a
registered pharmacist shall he in charee of a pharmacy when open for
hrsiness.

Anadministrative agenev, sueh as the State Board of Pharmacy, has
no power fo impose any limitation in the issuancee of a permit or Heense,
exeeptoas fegislatively authorized. Any Hmitation on the right of plhy-
sichs (o sceenre a license for the establishment amd conduct of a
pharmaey husiness wounld not only he contrary to express statutory
provision, as set forth above, but would also amount to new legislation
hevond the powers of the Board and he invalid as violative ol state and
foderal constitntional guarantees affecting property rights and nwner-
ship of property. (See. Opinion of Atorney General 686, dated Owetoher
SRR

Asostated i 42 AmcFuar, 358-360. apphcable Taw is as follows:

Since the power to make regulations is administrative in
nidure, legislation may not be enacted under the euise of its exer-
vise by issiing a regndation”™ which is ot of harmony with, or
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which alters, extends, or limits, the statute being administered, op
which is inconsistent with the expression of the lawmakers’ intent
in other statutes. The administrative officer’s power must be exer.
cised within the framework of the provision bestowing regulatory
powers on him and the policy of the statute which he administers,
He cannot initiate poliey in the true sense, but must fundamentally
pursue a poliey predetermined by the same power from which he
derives his authority. Thus, where a right is granted by statute,
the officer administering such a statute may not by regulation add
to the conditions of that right a condition not stated in the statute,
nor may he bar from that right a person included within the terms
of the statute, even though such inclusion is not express, but only
by judicial construction. (Citing many cases in footnotes.)

For a case closely analogous to the one before us in respect of the
facts, see: Medical Properties v. North Dakota Board of Pharmacy, 80
N.W.2d 87 (19560).

In such ease, the plaintiff was a corporation organized in eonnection
with a clinie. The stockholders of the corporation were the manager
and the physicians of the clinie, None of them were pharmacists. The
purpose, as here, was to provide a pharmacy for the convenience of the
patients of the clinic, especially the handicapped ones, so that they
could have their preseriptions filled within the building if they desired.
The pharmacy was to be operated by a registered pharmacist, under
the rules provided by law and the regulations of the Board.

The Board, in that case, denied the application because the corpora-
tion was not owned and controlled by pharmacists, as required by ¢
regulation of the Board. On appeal, the distriet court held such regu-
lation invalid, and the Board appealed. The Supreme Court there held
that there was no statutory authority for the regulation requiring
corporations operating a pharmacy to be owned by pharmacists, a_nd
that the regulation was unreasonable and void. (Another regulation
pertaining fo the site of the pharmacy was also held invalid.) o

Of relevance lerein, the statute here involved was substantially simi-
lar to the one in effect in this State. )

‘We have no information concerning the present principles governing
the ethies of the medical profession. However, there has been made
available to us for consideration in conneetion with this matter, &
thermofax copy of The Journal of the American Medical Association,
issued June 7, 1958, entitled “Principles of Medieal Kthies, Opinions
and Reports to the Judicial Couneil,” which contains an item relating
to “Ownership of Pharmacy by Physician,” as follows:

The Prineciples of Medical Ethics were revised in Atlantie City
at the June 1955 Session of the House of Delegates to read as
follows: “It is not unethieal for a physician to prescribe or SUPI_)IY
drugs, remedies, or appliances as long as there is no exploitation
of the patient.”

Under this language, the Judicial Council does not believe it ean
be considered unethical for a physician to own or operate a phar-
macy provided there is no exploitation of his patient. (JAMA,
March 30, 1957.)
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The foregoing is cited not hecanse such statemont is of any legal
import ov cffect on the question before us, but rather to indicate that
the Medieal Association was apparently also mindful of the possible
undesirable consequences inherent in ownership of a pharmaey by a
physictan, conformably with the views stated by us above,

Based upon our analysis to this point, we therefore conelude that a
physician may not, under applicable law, he disyualified or harred from
issianee of a license for establishment and concluet of g pharmacy
hisiess,

Considering question No, 1T, NRS 207240, despite the apparently
all-bielusive scope of ts provisions, is obviously intended to prohibit
“feesplitting™ or “unlawtul sharing of preseription moneys by phar-
macists, physicians, and othey persons.”’

In the sitnation under consideration the phavmacist 18, in faet,
merely an employee of {he physieian. Preseription receipts, if any,
wonld acerue to the physician-owney of the pharmacy, and not to the
pharmacist. The fact that the physician-owner pays the pharmacist
wages, presumably from proceeds from the pharmaey business does not,
from a legal standpoint, involve an “anlawful sharing of preseription
moneys” within the reasonahle contemplation or purview of the statute.

To construe the additional provision that “# * = ;. person writing
any such preseription may aceept any share of such (prescription)
money” literally, and apart from its context, so as to apply to a
physician-owner of a pharmacy who may have written a preseription
for one of his patients, whieh is subsequently turned over to the phy-
sician’s pharmacy for filling, would result in an application which
would be violative of both state and federal constitutional guarantees
of die process and equal protection of the laws, relative to such phy-
sician engaging in, and condueting., a pharmaey business on the same
hasis s anyone else.

There is a presmuption of the constitutionality of every statute, and,
it a statute is suseeptible of a construction and application which will
sustain its validity, suel interpretation will he presumed as legislatively
intended, rather than another which wonld render it unconstitutional
and voigl,

Fur the foregoing reasons, we further conclude that question No. IT
must also be answored in the negative; that is, issuance of a license to
a physictan-owner of a pharmaey husiness would not be violative of
NRS 207.240.

We trust that our within opinion and advice sufficiently answers
Yol inquiry, and proves helpful to you in clarification of the matter
and solution of the immediate problem confronting the Board of
Pharmacy,

Respeetinlly submitted,

Rocer D. Forry, Attorney General.
By Jony A, Powrrer, Deputy Mtoviey General.
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137. County Commissioners, Commissioners may contract for purchase of vot.
ing machines, upon deferred payments, not to be completed within
present terms of office. NRS 244.320, 303.225 construed.

Carson Crry, March 1, 1960,

Ho~oraBLE Groree Forry, District Attorney, County of Clark, Las
Tegas, Nevada.

Attention: Mr. M. Gene Matteucei, Deputy.

STATEMENT OF FACTS
Dear Mg. Forey: The Board of County Commissioners of Clark
GCounty desires to purchase additional voting machines for use in Clark
County, under a contract of deferred payments extending over a period
of approximately 10 years. The obligation of the contract would there-
fore extend beyond the term of office of which the present members
have now been elected. By telephone call another question has been
resolved and a single question remains.

QUESTION
Is a board of county commissioners authorized to enter into a con-
tract for the purchase of voting machines, which would carry an obli-
gation in payments, not to be discharged within the present terms of
the incumbent commissioners?

CONCLUSION
We have concluded that the question should be answered in the
affirmative.
ANALYSIS
Section 244,320 NRS provides:

244.320 1. Except as otherwise authorized by lew, no member
of any board of county commissioners shall be allowed to vote on
any contract which extends beyond his term of office.

2. Any commissioner violating the provisions of subsection 1
shall be deemed guilty of a misdemeanor, and on conviction thereof
shall be punished by a fine of not less than $100 nor more than
$500, or be imprisoned in the county jail for 3 months, or by both
fine and imprisonment, (Ttalics supplied.)

The earliest statute on voting machines is Chapter 136 (p. 179).Of
1951, approved March 17, 1951. Section 48 thereof, being Section
303.225 NRS, provides:

303.225 The commissioners or the legislative bodies of incorpo-
rated cities may provide for the payment for or rental of a voting
machine in such manner and method as they may deem for the
best local interest.

The concept that a ecounty commissioner may not vote on any econ-
tract, which carries an obligation to be discharged after the end of the
term of office for which the commissioner has been elected, is of much
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earlier date, namely, Chapter 96 of 1895 This statute is general in
application, whereas the statute respecting contracts for payment of
- purchase of voting machines is specific.

- In Ex parte Smith, 33 Ney. 466, at 476, the court said.

Under the rules of construetion * * * {he intention of the
legislature is to be ascertained and followed, that a special pro-
vision will prevail ag against a general one, and that a later provi-
sion will control an earlier one, * * *

We note also that this contemplated action of the Board of County
Commissioners is Proprietary, as distingnished from governmental, and
as such 1t is usually held that the rule to prevent such action has no
application, 14 Am.Jur., Art. 41, p. 210,

It is therefore our opinion that in the purchase of voting machines,
the county commissioners may enter into a contract of purchase, which
contract will earry an obligation not to be completely discharged during
the term for which the individual members have been elected. This ig
in aceord with the conclusion reached in Attorney (General Opinion
Number 328, of November 27, 1951.

Respectfully submitted,
Roaer D. Forgy, Attorney General,
By D, W, Priest, Chief Deputy Attorney General,

138, Freeport Law—Essentia] Requirementsg, Property must move from outside
Nevada to warehousing point within State—thereafter move to desti-
hation outside of Nevada.

Carson City, March 1, 1960.

Mr. R. E. Cannr, Secretary, Nevada Tax Commission, Carson City,
Nevada.
STATEMENT OF FACTS

DEar Mg, Canrnn. You seek our opinion whether or not, under the
assumed factual situations set forth below, the personal property is
exempt from taxation under the Nevada, Freeport Act.

1. Douglas Aireraft Company, a corporation, acquires title to and
bossession of airplanes from an airline at a point outside the State of
Nevada. Douglas personnel then fly the airplanes into Nevada and
deliver possession thereof to a bailee, George Crockett’s Alamo Ajy-
ways, at MceCarran Field in Tas Vegas, Nevada, Douglas personnel
later take possession of the aireraft in Iag Vegas, and fly them to a
point outside Nevada where they are delivered to a buyer or lessee.

2. The airline flieg the airplanes to MeCarran Field where title and
Possession are transferred from the airline to Douglas. Douglas then
delivers possession of the aireraft to the bailee in Las Vegas. Douglas
later takeg possession of the aireraft in Las Vegas, and flies them to a
Point outside Nevada where they are delivered to a buyer or lessee.
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earlier date, namely, Chapter 96 of 1895, This statute is general in
- application, whereas the statute respeeting contracts for payment of
purchase of voting machines ig Specifie.

In Ex parte Smith, 33 Nev, 466, at 476, the court said.

Under the rules of construetion * * * the intention of the
legislature is to be ascertained and followed, that a special pro-
vision will prevail ag against a general one, and that a later provi-
sion will control an earlier one, * * #

We note also that this contemplated action of the Board of County
Commissioners ig proprietary, as distinguished from governmental, and
as such 1t is usnally held that the rule to prevent such action has no
application. 14 Am.Jur., Art. 41, p. 210.

It is therefore our opinion that in the purchase of voting machines,
the county commissioners may enter into g contraet of purchase, which
contract will earry an obligation not to be completely discharged during
the term for which the individual members have been elected. This is
in accord with the conelusion reached in Attorney General Opinion
Number 328, of November 27 , 1951.

Respectfully submitted,
Rocrr D. Forry, Attorney General.
By D. W, Prigsr, Chief Deputy Attoruey General.

138. Freeport Law—Essentia] Requirements, Property must move from outside
Nevada to warchousing point within State—thereafter move to desti-
nation outside of N evada.

Carson Crry, March 1, 1960.

Mr. R. BE. Cam, Seeretary, Nevada Tax Commaission, Carson City,
Nevada.
STATEMENT OF FACTS

Drar Mg, CAHILL:  You seek our opinion whether or not, under the
assumed factual situations set forth below, the personal property is
exempt from taxation under the Nevada Freeport Aect.

1. Donglas Aireraft Company, a corporation, acquires title to and
possession of airplanes from an airline at a point outside the State of
Nevada. Douglas personnel then fly the airplanes into Nevada and
deliver possession thercof to 2 bailee, George Crockett’s Alamo Air-
Ways, at McCarran Field in Yias Vegas, Nevada. Douglas personnel
later take possession of the aireraft in Lag Vegas, and fly them to a
Point outside Nevada where they are delivered to a buyer or lessee.

2. The airline flies the airplanes to MeCarran Field where title and
Possession are transferred from the airline to Douglas. Douglas then
delivers possession of the aireraft to the bailee in Lag Vegas. Douglas
later takes possession of the aireraft in Las Vegas, and flies them to a
Point outside Nevada where they are delivered to a buyer or lessee.
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3. The facts are Just the same ag under (2) except that the airline"

above sitnations, would the aircraft he exempt if:

(a) After possession of the aireraft hag been delivered to the baileg,
Douglas later takes possession of it for the purpose of demonstrating it
to a potential buyer or lessee, so demonstrates it, and then returns pog.
session of it to the bailee,

while the aireraft are in Nevada op because modifications Necessary

before delivery to a buyer or lessee are made while the aireraft are in
Nevada.

ANALYSIS
NRS 361.160 reads in part as follows:

1. Personal Droperty in transit through this state ig personal
property, goods, wares and merchandise:
(a) Which is moving in interstate tommerce through or over
the territory of the State of Nevada; or
ich was consigned to a warchouse, public or private,
within the State of Nevada from outside the State of Nevada for

bled, bound, Joineq, Drocessed, disassembled, divided, eut, broken
in bulk, relabeled or repackaged. The exemption granted shall be
liberally construed to effect the purposes of NRS 861.160 to
361.185, inclusive.

When the Freeport Act was last amended in 1955, the Legislature
8aw fit to include the following preamble found in Chapter 362, 1955
Statutes, page 600.

Whereas, The so-called “freeport bill” was enacted by the legis-
lature of the State of Nevada in 1949, it being chapter 77, Statutes
of Nevada 1949, at page 95; and

Whereas, This act has accomplished the storage in Nevada ?f
goods and merchandise which would not otherwise be stored in
the State of Nevada ; and
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Whereas, This act has been of great benefit to the State of
Nevada and the people thereof, hag benefited the warehouse indys.
try of the State of Nevada, has promoted the econstruction of
warehousing facilities, thereby increasing taxahle valuations in
the State of Nevada, and hag provided employment for Nevada
eitizens; and

Whereas, It iy the sense of the people of the State of Nevada, ag
expressed through thig legislature, that such tax-exempt warehonys.
ing be sponsored and eneouraged further; angd

warehouse goods and merchandige from outside the State of
Nevada, intended for out-of-gtate destination, in the State of
Nevada and to assemble and disassemble the same while in storage

in Nevada, including the doing of all necessary acts to DPrepare
sueh stored goods for shipment to their destination, including the

mixed or odd lots ; 10w, therefore,
The People of the State of Nevada, répresented in Senate ang
Assembly, do enact as follows:

Then follows the amendment of the law itself, part of which is above
quoted from NRS 361.160,

In view of the declared intention of the Legislature in the preamble
and in the Aect jtself that the law be liberally construed, we conclude
that Alamo Airways in the instant ease wonld ctome within the meaning
of the words “warehouse, public or private, within the State of Nevada,”

ing factors are immaterial . (a) ownership; (b) means of transporta-
tion; (¢) when and where title pPasses; (d) whether warehoused by
owner or third person ; (e) demonstrations; (f) maintenance; ( 2) when
moved to destination outside of Nevada,

The only essentia] requirements are that the property must nove
from outside of Nevada to a warehousing point within this State and
thercafter he moved to a destination outside of Nevada,

Respe(:tfully submitted,
Rocer D. ForLry, Attorney Generol,
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i
139. Cemeteries, Endowment Care, The provisions of NRS 452-050—452.180,
respecting endowment care cometeries, have application only to cems.
teries established for the interment of deceased human beings.

Carson Crry, March 2, 1960,

HoworasLe Paur A. Hammzr, Insurance Commissioner, Carson City,
Nevada.
STATEMENT OF FACTS

Drar Mr. HammeL: NRS 452.050-452.180 contain provisions of
regulation of endowment care cemeteries. Section 452.110 NRS, sub-
section 2, in part provides: “Endowment eare is a provision for the
discharge of a duty due from the persons conlributing to the persons
wnterred and to be interred in the cemetery, and a provision for the
benefit and protection of the public by preserving and keeping ceme-
teries from becoming unkept and places of reproach and desolation in
the communities in which they are situated.” (Italics supplied.) Sec-
tion 452.170 NRS, referring to purposes for which trusts may be
accepted, subsection 2, in part provides: “Such contributions are a
provision for the discharge of a duty from the bersons contributing
to the person or persons interred or to be interred in the cemetery
* ® 2 (Italies supplied.)

QUESTION

Would the governing board of an endowment care animal or pet
cemetery be required to comply with and be governed by the provisions
of NRS 452.050-452.180 ¢

CONCLUSION
The question is answered in the negative.

ANALYSIS

No place in the Act is there any reference to, suggestion of or infer-
ence that an endowment care cemetery may be used otherwise than for
the interment of deceased human beings. We, therefor, conclude that
it was the legislative intent that such cemeteries were to be established
exelusively for such interment.

Respectfully submitted,

Rocer D. Forey, Attorney General.
By D. W. Prigsr, Chief Deputy Attorney General.
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140. Cemeteries, Endowment Care. Endowment Care Cemetery Act (NRS
452.050——452.180) construed, What constitutes “income” within the
meaning of NRg 452.160, subsection 1, not clearly defined or Hmited,

Carson Crry, March 2, 1960,

HONORABLE P4y, A, LEONISY N Insurance O'ommz‘ssz'oner, State of
Nevada, Carson City, Nevada,

Attention: Mr. Louig T. Mastos, Chief Deputy Insuranece Commissioner,

STATEMENT OF FACTS

Drar Mg, Haarer,: Under the Provisions of NRS 452.050—452.180
regulations are provided for the tare and administration of endow-
ment care cemeteripg Under NRS 452.050, subsection 1, it ig provided
that & permit to g, operate shal] Issue from the Department of the
Commissioner of Insurance, Under NRS 452.160 provision, is made for
the investment of endowment care funds, including investments in
“corporate bonds op pbreferred or common stock approved by the state
board of finance Under NRS 452.160, subsection 1, it is provided
that “endowment care funds shall not be used for any purpose other
than to provide, through income only, for the reserves authorizeq by
law and for the endowment eare of the cemetery in accordance with the
resolutions, bylaws, ruleg and regulationg op other actions op instra-
ments of the cemetery authority.” (Ttaljeg supplied.) Undep NRS
452.180, subsectiong 2 and 3, it iy provided that the Commissioner of
Insnrance may examine the books, records and documents of a “ceme-
tery authority,” ¢4 determine therefrom whether or not such authority
18 complying tully with the brovisions of NRS 452.050-452.180.

An examination by a Tepresentative of the Department of Insurance
of one of the “cemetery authorities,” operating under g bermit issued
by the department, reveals that thig governing hody contends that
profits from the gala of eorporate stocks, should he included along with
interest gn bonds, ang dividends on stocks, as “ineome” from endow-
ment care funds, angd ag “income” should be available to the governing
body for disbursal for current expenditure iy beautifying and orna-
menting the cemetery. On the other hand the representative of the
department coutends that gyep are faulty, erroneoug and unwige
accounting op administrative practices, in that jt encourages speculg-
tion with the funds ang provides no adequate eushjon against the
eventuality of declining corporate stock and Security prices,

receives therefor 2 Sum in excesg of costs, is suech profit an “income”
within the meaning of NRS 452.160, Subsection 19

CONCLUSION

Although We see a number of reasons which slant to the conelusion
that sueh ig ay tnhsound fiscal policy ang should not he pursued, yet we
find nothing in the law which precludeg such practice, or authorizes
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the Insurance Commissioner or the Attorney General to prevent the
continuance of it. We therefore reluetantly answer the question in the
affirmative,

ANALYSIS

The theory of “endowment” is, of course, that the prineipal will not
be diminished but will remain intact as an operative and working fund,
from which the earuings may be separated and may be consumed from
year to year. But if the practice above deseribed had been followeq
from 1941 to this date, as to any endowment fund (by reason of infla.
tion and loss of purchasing power), that fund would in terms of
purchasing power have been greatly decreased, although holding a
nominally fixed number of dollars.

Although stocks and other securities rise in price, they also deeline,

could this sum be replaced when a downgrade puts the quoted value of
securities held well below the cost price?

Although we think such practice is not economically sonnd, and
although we think it is dangerous, and not conducive to the security of
such endowment funds, we are confronted with the question of whether
or not the Insurance Commissioner or this Department is anthorized
to bring it to a halt,

NRS 452.120 provides for the minimum amount that shall be depos-
ited, as to i
NRS 452.130 provides that each endowment ecare cemetery shall, in
addition to the requirements of NRS 452.120, have deposited in its
endowment care fund the further sum of $25,000.

NRS 452.060 provides:

452.060 1. The prineipal of all funds for endowment care shall
be invested and the income ouly used for the care, maintenance
and embellishment of the cemetery, in accordance with the pro-
visions of law and the resolutions, bylaws, rules and regulations
ot other actions or instruments of the cemetery authority, and for
no other purpose. Endowment and special care funds shall be
maintained separate and distinet from all other funds and the
trustees shall keep separate records thereof.

2. The trustee of the endowment care fund shall create a
reserve from which prineipal losses may be replaced by setting
aside a reasonable percentage of the income from the fund.

This statute is ineffectual in that nothing definite is provided as to
the portion that shall e set aside from the income of the fund as a
reserve, and that no authority is granted thereunder to the Insurance
Commissioner to compel compliance.

NRS 452.180 provides:

452.180 1. Tt shall be unlawful for a eemetery authority, its
officers, employees or agents, or a cemetery broker or salesman, to
represent that an endowment care fund or any other fund set up
for maintaining eare is perpetual or permanent, or to sell, offer
for sale or advertigse any plot under representation that the plot 18
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under endowment care, before an endowment care fund has been
established for the cemetery in which the plot is situated, Any
person violating any of the provisions of NRS 452.050 to 452.180,
melusive, shall he personally Hable for all damages resulting to
Ally person or persons by reason of such violation, and shall also
pon convicetion thereof he guilty of a misdemeanor punishable by
a fine of not less than $100 nor more than $500, or by imprison-
ment in the county jail for not less than 10 days nor more than 6
months, or by both fine and imprisonment,

2. The commissioner of insurance, for the purpose of ascertain-
ing the assets, conditions, and affairs of any endowment care ceme-
tery, may examine the books, records, documents and assets of any
endowment care cemetery operating, or being organized to operate
as such, in the State of Nevada, and may make whatever othep
investigations ag may be necessary to determine that such ceme-
feries are complying fully with the provisions of NRS 452.050 to
452,180, inelusive,

3. If, after an examination or investigation, the commissioner
of insurance has just cause to believe that a cemetery, certified by
the state as an endowment care cemetery, has failed to comply
with the provisions and reguirements of NRS 452050 to 452.180,
inclusive, he may, after dne notice and hearing, if he finds the
cemetery authority has violated the requirements or regulations
coutained herein revoke oy refuse to renew the certificate of such
centetery authority and refer the violation to the attorney general
to determine if further action should be taken under subsection 1.

Nowhere in the statute (NRS 452.050-452.180) is the commissioner
authorized to make rules and regunlations upon the matters covered.
And if he were to declare such sums of money derived in the manner
heretofore mentioned, as not constituting “income” within the meaning
of NRS 452.160, subsection 1, it wounld constitute statutory amendment,
n our opinion, and not within the power of the Legislature to grant or
the commissioner to accept. Specifically the statute ig ineffeetnal and
eries for amendment in that it sets forth no test or limitations in what
constitutes “income,”

Officers of legislative ¢creation have such powers only as are conferred
tpon them, and implied bowers reasonably inferred. MeCulloch V.
Bianchini, 53 Nev, 101, 292 P. 617.

It follows that the Insurance Commissioner has no anthority to rule
that the sums of money reccived in the manner mentioned are not
“hicome” within the meaning of NRS 452.160, subsection 1.

Respectfully submitted,

RocEr D. FoLry, Attorney General,
By D, W, Priest, Chicf Deputy Attorney General,
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141. Health. There is no legal prohibition in NRS on adding fluorine to dyink.
ing water in the State of Nevada. Water Supply Regulations of State
Health Department are applicable.

Cagrsox Crry, Mareh 3, 1560,
1

Hoxorsers Groree Fovey, District Altorncy, Las Vegas, Nevada,

STATEMENT OF FACTS

Dzar Mr. Forgy: The Council of Social Agencies, Las Vogus,

Nevada, is intevested in the projeet of adding fluorine to the drinking

water of Clark County. You have requested an opinion of this offee
regarding the Tegality of such action.

QUESTION
What, if any, are the legal prohibitions on adding flnovine to the
drinking water of Clark County?

CONCLUSION
We find no provision in the Nevada Revised Statutes wherehy the
addition of fluorine to the drinking water of a community is prohibited.

ANALYSIS

An examination of the Nevada Revised Statutes reveals no provision
prohibiting the addition of fluorine to the dvinking water in the State
of Nevada. Generally governmental and administrative meastires
involving fortification of public water supplies by adding fluorides are
held to be a valid cxercise of the police power and upheld agauinst
attacle on constitutional and other grounds. ( See Annotation 43 ALR.
2d 453.)

Under NRS 439.150 the State Board of Health is declared to be
supreme in a}l health matters and in the preservation of the health
and lives of the citizens of this State.

Under NRS 439.200 the State Board of Health is empowerod to
adopt and enforee reasonable rules and regulations to carry oul ifs
duties and responsibilities. Puvsuant to that anthority the Department
of Health, State of Nevada, adopted certain regulations entitled “Water
Supply Regnlations™ on Jaunary 8, 1952 and currently in effect, See-
tion 10 of said Regulations reads as follows:

See. 10, Fluoridation addition,

Ttem 1. AN reguests that fluoride he added to the water supply
for the reduetion of the ineidence of dental earies, which is a pub-
lie health matter, shall be referred to the local health authority.
and by them to the State Board of ITealth, _

The water utility is charged with supplying water moecting
standards of the State Board of Health, with rvegard to Huorida-
tion this may be a maximum of 1.5 ppu. '

Ttem 2. TResponsibility for fluoridation. The addition of fluoride
to a water supply shall be concurred in before there is any com-
mitment by the water utility; by the County Board of ITealth. aml
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the State Board of Health, the local dental and medical society or
in the absence of such local society by the State society; and the
local governing body, board or couneil.

Item 3. Application of fluoride. The application of fluoride
must be made through aceurate feeding equipment. Either gravi-
metric or volumetrie dry-feed equipment or positive displacement
" liquid feed equipment with an accuracy within 5 percent is
required.

Special precaution must be taken to protect the operators from
inhaling fluoride dust when charging the hoppers of the feeders.
It is recommended that dry feeders be equipped with dust collec-
tors consisting of bag filters operating under positive air pressure
and vented to the outside. Each operator who handles fluoride shall
be provided with his individual toxic dust respirator to be used
only when handling this chemical. When liquid-feed equipment is
used, at least two solution tanks must be available for the prepara-
tion and storage of the fluoride solution,

Item 4. Control. Laboratory analysis shall follow written
instructions of the State Health Department.

Samples must be taken from points before and after fluorida-
tion and from one or more points in the distribution system as
" determined by the State Health Department. The frequency of
sampling shall be stated in the written instruetions, samples shall
' be tested by the State Health Department for control purposes.
Tests for purity of fluoride chemical used in water fluoridation
- shall be determined as necessary, these tests shall be by approved
methods.

Particular attention should be given to Item 2 above wherein it is
ovided that the local governing body, the County and State Boards
Health and the local dental and medical society must concur in such
oposed action before there is any commitment by the water utility.

Respectfully submitted,

Roaer D. FoLEy, Attorney General.
By Micuarn J. WENDELL, Deputy Attorney General.
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142, Welfare, State Department of. Applicable statutes construed as imposing
the duty exclusively upon the State Welfare Department to make
any required adoption investigation. Such duty and responsibility
may not be delegated to, or discharged by any investigation made by,
any other agency; nor may the State Welfare Department solely
depend upon, and adopt as its own, a report of such investigation and
recommendations of any other agency, as performance of its statu-
tory duty.

Carson Crry, March 4, 1960.

Mgs. Barsars C. CouciinaN, Director, Nevada State Welfare Depart-
ment, P. 0. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Desr Mze. Covennan: It is indicated that in connection with adop-
tive placements arranged by the Catholie Welfare Bureau, a copy of
the adoptive home study and a copy of the hackground information on
the child to be adopted are submitted to the State Welfare Department
for approval prior to the placement, in aceordance with law (NRS
424.070).

In such instances, when the petition to adopt is filed (and in the
absence of any court order dispensing with the investigation by the
State Welfare Department), a problem arises, both with respect to
duplication of work involved by the (atholic Welfare Burean and the
Qtate Welfare Department, as well as the effect on adopting parents
and others subjected to interviews by representatives of said two social
agencies. The indicated problem arises from the fact that the law
(NRS 127.120), in part, provides as follows:

# % % The state welfare department shall verify the allegations
of the petition and investigate the condition of the antecedents of
the child and make proper inquiry to determine whether the pro-
posed adopting parents are suitable for the minor. * * #*,

QUESTION

Does applicable law require that the State Welfare Department
itself interview natural parents, adopting parents and all other inter-
ested parties when the placement has been made by another child-
placing agency, such as the Catholic Welfare Bureau, or may the
records and reports of such other agency, and the determinations or
findings therein contained, be used for purposes of the adoption inves-
tigation preseribed by law?

CONCLUSION

The State Welfare Department must, itself, make any required
adoption investigation, in performance of the statutory duty imposed
upon it, and may not delegate such respousibility and duty to any
other child-placing agency under applicable law.

ANALYSIS
There is no question involved herein as to the sufficiency or adequacy
of the investigation and report which might be conducted and made by
a child-placing agency such as the Catholic Welfare Bureau.
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We are solely concerned with the law presently applicable, which
mposes the duty and responsibility of making, and reporting on the
sults of, an adoption investigation exclusively upon the State Wel-
e Department.

The statute, a portion of which has been quoted, expressly and
lusively designates the State Welfare Department as the agency
“1ich is authorized and required to make such investigation and veri-
qeation. By use of the word “ghall,” the statutory mandate is made
perative. (Rule of Statutory Construction: “Expressio unius, exclu-
o alterius.’”)

1t is the general rule that a delegated power may not be further
elegated by the person to whom such power is delegated. The only
ception to such rule is: “Merely ministerial functions may be dele-
ted to assistants whose employment is authorized, but there is no
athority to delegate acts discretionary or quasi-judicial in nature.”
9 Am.Jur. 387, Section 73, and footnote eitations. )

Certainly, the investigation here involved, and the evaluation of
evidenece addnced therefrom, as well as the report and recommenda-
ns made to the court in adoption proceedings, involve the exercise
of diseretion and judgment, and are not purely ministerial in nature.
It has been held that “* * * when the means for the exercise of a
anted power are given, no other or different means can be applied
s being more effective or convenient.” (MeCullough v. Scott, 109 S.E.
789, 182 N.C. 8065.)

We fully appreciate the fact that there is apparently unnecessary
plication of work, and that the effect of investigations for the same
rpose by representatives of two social agencies is unfortunate and
oductive of undesirable consequences. A propor solution of the mat-
wounld appear to be the amendment of NRS 127.120 to authorize
ch investigations by the State Welfare Department or any proper
agency licensed or approved by the State Welfare Department. This,
however, is a matter for legislative action and beyond the province of
his office.

We trust that the foregoing sufficiently clarifies the matter, and
oves helpful.

Respectfully submitted,

Roarr D. FoLry, Attorney General.
By Joan A. PorTER, Deputy Atlorney General.
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143. Gaming. Under Gaming Control Act of 1958, Gaming Commission may not
attach condition to state gaming license subjecting licensee to disei-
plinary action for racial diserimination,

Carson Crry, March 8, 1960,
NEVADA GAMING Cortanisston, Carson City, Nevada.

STATEMENT OF FACTS

GENTLEMEN: Representatives of the National Association for the
Advancement of Colored People have requested the Nevada Qaming
Commission to attach to each state gaming license a condition subject-
ing the licensee to diseiplinary proceedings in the event the licensee
discriminates against members of the Negro race who come on the
licensed premises for the purpose of engaging in the gaming conducted
thereon,

The NAACT maintains that the Nevada Gaming Commission pos-
sesses the power referred to above under NRS 463.130, 463.140, and
463.220.

QUESTION

May the Nevada Gaming Commission attach a condition to all state
gaming licenses providing for disciplinary aetion in the event said
licensee discriminates against any patron because of race, color or
creed ?

CONCLUSION

In the absence of express legislation, the Nevada Gaming Commis-
sion may not attach conditions to a state gaming license subjecting a
licensee to disciplinary action beeause of racial diserimination on the
premises wherein gaming is conducted.

ANALYSIS

To properly consider the question presented it is necessary to exam-
ine the common law and the many cases relevant to this problem.

At common law the general public was regarded as having such an
interest in certain classes of businesses conducted by private parties
for their own profit as to impose restrietions not applicable to the con-
duect of private business generally. Certain duties were placed upon
eommon earriers requiring them to aceept all passengers and goods
offered for transportation and carriers were not permitted to diserimi-
nate in favor of or against any class, (10 Am.Jur. 911.) To the same
effect it was settled under common law that an innkeeper was abso-
Intely bound to receive and serve persons applying for accommodations
unless he had some reasonable grounds for refusal (52 I.R.A. New
Series, p. 740.)

Again at common law the proprietor of a strietly private business
was under no implied obligation to serve the public and in the absence
of statute was under no duty to admit everyone to the premises where
the business was located. The fact that the business was carried on
under a license would not necessarily change the character of the
business from private to public. (10 Am.Jur. 915.)
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Our Nevada Supreme Court in the cage of Stoutmeyer v, Dufty
(1872), 7 Nev. 342, held that Negro children are entitled to equal
participation in the benefits of the public schools in the State of
Nevada, but that it ig within the power of the State to send all hlaeks
to one sehool and all whites to another.,

n 1896 the Supreme Court of the United States held that a publie
carrier of passengers providing separate hut equal facilities for Negroes
does not deprive those Negroes of any rights under the Fourteenth
Amendment of the Federal Constitution, (Plessy v, Ferguson, 163 U S,
537, 41 1.Ed. 256.) This doctrine of “separate but, equal” was followed
genevally until 1954, at which time the United States Supreme Court
rendered its opinion in the eage of Brown v. Board of Education, 347
1.5, 483, 98 1. Ed. 873, and the four related cases decided thereunder,
That court held that the separate but equal doctrine of Plessy v.
Ferguson has no place in the field of education. The eourt said that to
sepavate children in grade and high schools solely because of their race
genevates such a psychological effect on the Negro children that it “may
affect their hearts and mines in a way unlikely ever to he uncone,”
and announced that separate but equal facilities in the field of educa-
tion is a denial of equal protection of the laws guaranteed by the
Fourteenth Amendment.,

Siuce then numerous cases have been decided concerning the matter
of racial diserimination on hoth the state and national level. Among
those cases, to name a few, are the cases of South Carolina Blectric and
(tas Company v, Flemming (1956), 851 U.S. 901, 100 L.Eq. 1439,
holding that common carriers are governed by the same prineiples that
eontrol in publie sehool segregation. The decision of the Supreme Court
in Brown v. Board of Education leaves no doubt that the separate but
equal doctrine, approved in Plessy v, Ferguson, has bheen repudiated.
In Dawson v. Baltimore (1955), 220 F.94 386, it was held that enforce-
ment of racial segregation in the enjoyment of public beaches and
bath houses maintained by public authority of the State of Marylang
and the city of Baltimore wag not a proper exercige of police power
and was in violation of the Fourteenth Amendment to the Pederal
Constitution. To the same effect in the field of publie housing are the
eases of Housing Authority v. Banks (1954), 347 U8, 974, 98 L. E4d.
1114, and Detroit Housing Commission v. Lewis (1955), 296 F.2d 180.
Denial of the use of g municipal golf course by Negroes was held to
be a violation of civil rights in Holmes v. Atlanta (1955), 350 U.S. 879,
100 L.Bd. 776. Requiring a Negro candidate for public office to insert
“Negro” after his name deprived him of equal protection of the laws
in the case of Key v. MeDonald (1955), 350 U.8. 895, 100 L.Rd. 787.
The doctrine announced in the Brown v, Board of Education case,
Supra, has heen extended to cover situations where 2 state or subdivi-
sion thereot leases property for private purposes to an individual
lessee who excludes Negroes from the premises, and such action on the
bart of the lessee has heen held to constitute state action in violation
of the Fourteenth Amendment. (See Muir v. Louisville Park (1954),
HTUS, 971, Denington v. Plummer (1956), 240 .24 922,

The general import of the cases cited and the numerous cases that
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have been decided sinee the Brown v. Board of Edunecation ease clearly
shows that only diserimination by state action is within the contempla.
tion of the Fourteenth Amendment to the United States Constitution,
(Ross v. Ebert (1957), Wis.,, 82 N.W.2d 315; Reed v. Hollywood Pro.
fesstonal School (1959), Cal., 338 P.2d 633; and Girard College Trus.
teeship Cases (1958), Pa., 353 1.8, 230, 1 L.Ed.2d 792.)

We think the case of Madden v. Queens County Jockey Club (19473,
N.Y., 72 N.E.2d 697, is in point. There the plaintiff was barred from
a New York race track under the mistaken belief that he was a book-
maker for a notorious underworld character. The plaintiff asserted his
vight as a citizen and taxpayer to enter the race course and engage in
the pari-mutue! betting conducted on the premises. The defendant
asserted the unlimited power of exclusion. The court pointed out that
it the plaintiff had been excluded because of race, ereed or color or
national origin, it would have been unlawful, inasmuch as it wonld
have been contrary to the civil rights legislation adopted by the State
of New York. After a general discussion of the common law distin-
guishing persons engaged in a public calling such as an innkeeper or
commeon carrier, who were under the duty to serve the public without
diserimination, and proprietors of private enterprises, who at common
law were under no such obligation, the court concluded that a race
track falls within the latter elassification and that the common law
power of exclusion continues until changed by legislative enactment.

The plaintiff advanced the arguments that the license to conduct
pari-mutuel betting constitutes the licensee an administrative agent of
the state and that the license to conduet horse racing is a franchise to
perform a public purpose. In disposing of those arguments, as to the
first, the court said that the 10 percent tax imposed by the state for
the privilege of conducting pari-mutuel betting was not imposed on
the bettor for the privilege of betting but upon the licensee for the
privilege of conducting the operation. The court said that if the plain-
tiff’s argument were valid, every licensee, e.g., theater manager, cab
driver or dog owner would have to be regarded as an administrative
ageney of the state simply because he pays a tax or fee for his license.

The court devoted a greater discussion to the second argnment,
namely, that the license is a franchise. The court said that a franchise
is a special privilege conferred by a state on an individual, which does
not belong, as a matter of common right, to that individual. The pri-
mary object is to promote the public welfare, for example, the opera-
tion of railroads, waterworks, and gas and power lines.

On the other hand, a license is merely permission to exercise a pre-
existing right which has been subjected to regulation in the interest qf
the public welfare. The granting of a license to promote the public
good does not make the purpose a public one, nor the license a fran-
chise, nor does it place the licensee under an obligation to the public.

The court observed that the privilege of conducting horse racing for
stakes existed at common law and that it is taken away only by statute.
Consequently, the license, instead of ercating a privilege, merely per-
mits the exercise of one subject to restrictions and regulations con-
tained in the statute. .
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Turning to the immediate problem, it should he noted that at com-
mon law gambling was not in itself unlawful. (Stat. 9 Ann.Ch. 14; Ex
parte Pierotti, 43 Nev. 243; West Indies v, IMirst National Bank, 67
Nev. 13.) Therefore gambling if not expressly prohibited would he
permitted in all states which recognize the application of the common
law In matters not specifically governed by statute. {(See NRS 1.030.)

Based on the distinetions heretofore made, we conclude that a cam-
ing license in the State of Nevada is a license as distinguished from a
franchise,

We realize that we have placed great emphasis on the case of Madden
v. Queens County Jockey Clab, and have done so becanse it involves
legalized gambling., We fully vecoghnize that the Madden case way
decided prior to the case of Brown v. Board of Education, but find no
language in the latter ease whiel in our opinion would overrule the
decision of the court in the former case. Furthermore, from reading
the many cases decided subsequent to Brown v. Board of Edueation,
some of which have leen cited herein, we do not think the prohibition
against “state action” found in the Fourteenth Amendment can he
extended to the instant problem,

Soth the Madden case and the present problem are concerned with
the question of exclusion of individuals from premises whereon legal-
ized gambling is condueted. In the former cage the exclusion based
upon racial discrimination would have been prohibited because of the
eivil rights legislation adopted by the State of New York. In this case,
the State of Nevada has no express legislation prohibiting such exeln-
sions,

It has been urged by vepresentatives of the NAACP that the Com-
mission may attach g condition to a state gaming license for any cause
deenied reasonable by the Commission. (NRS 463.130, 463.140 and
163.220.) We interpret this language as empowering the Commission
to attach conditions only when those conditions are directly rvelated to
licensing and controlling eaming within the State of Nevada. (NRS
163.130.)

The Nevada Gaming Commission was established to attain inpor-
tant objectives within the sphere of gaming. It is the responsibility of
that Commiission to carry out the law as enacted by the Legislature
and to fill in administrative gaps by the adoption of ruleg and regula-
tions, For the Commission, as an administrative agency, to pronounce
what eivil rights must be observed by state gaming licensees is to
extend the Commission’s authority heyond the sphere of gaming. To 2o
beyond that sphere is to legislate.

It is a fundamental prineiple of our system of government that the
rights of men are to be determined by the law itself, and not by the
feave of administrative officers. Thig prineiple ought not to he surren-
dered for the sake of convenience or expediency. (42 Am.Jur., 342}

Civil rights legislation is the means whereby the State prohibits
Persons mentioned therein from doing what the State i prohibited
from doing under the Fourteenth Amendment of the United States
Constitution. Tt is inconceivable ang legally impossible to conclude
that the Legislature of Nevada has delegated to the Nevada (Gaming



Y514 REPORT OF THE ATTORNEY GENERAL

Commission the responsibility of determining what eivil rights are
guaranteed and to whom under the statutes of this State, and the
further responsibility of enforcing those rights by sitting as a quasi-
Judicial body on matters only remotely connected with gaming control
and licensing.

It should be carefully noted that the question as herein stated is
concerned with diserimination on the part of a state gaming licensee.
We are not concerned at this time with the matter of the Gaming
Control Board or Nevada Gaming Commission diseriminating against
an applicant for a state gaming license because of race, color or creed.
Unquestionably from the authorities cited, such discrimination would
be unconstitutional as being state action in violation of the Fourteenth
Amendment,

It is our conclusion that it would be an abuse of authority and an
unlawful attempt to legislate if the Nevada Gaming Commission, in
the absence of express legislation, attached to any state gaming license
a condition that the licensee will be subject to disciplinary action should
he diseriminate because of race, color or creed against any person who
comes on the licensed premises.

Respectfully submitted,

Roarw D. Forey, Attorney General,
By Micuagn J. WeNDELL, Deputy Attorney General.

144. Welfare, State Department of, No legal authority exists for requirement
that prospective adopting parents pay a fee in such amount as wonld
effect reimbursement of the costs expended for physician's services
and hospitalization connected with birth of a child whose adoption
is being sought.

Carsoxn Crry, March 8, 1960.

Mrs. Barpars C. Covenran, Director, Nevada State Welfare Depart-
ment, I. 0. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Deak Mrs. Couvenrnan: It is indicated that the State Welfare
Department is considering the adoption of a policy which would exact
a charge of adopting parents of infants under one year of age, suc'h
charge to be based upon the average cost of delivery, namely, physi-
cian’s services and hospitalization.

The need for such policy is predicated upon the increasing number
of referrals of unmarried mothers to the Department for assistance,
resulting in prospective depletion of the insufficient funds appropriated
for such purpose.

You advise that an effort is being made to coordinate the policies of
the Department in this matter with those of the Catholic 'Welfare
Bureau, the only other child-placing agency in the State, and indicate
that this private agency has, for the past few years, charged adopting
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Commission the responsibility of determining what ecivil rights are
guaranteed and to whom under the statutes of this State, and the
further responsibility of enforeing those rights by sitting as a quasi.
Judicial body on matters only remotely connected with gaming control
and licensing.

It should be earefully noted that the question as herein stated ig
concerned with diserimination on the part of a state gaming licensee,
We are not econcerned at this time with the matter of the Gaming
Control Board or Nevada Gaming Commission discriminating against
an applicant for a state gaming license because of race, color or creed,
Unquestionably from the authoritjes cited, such diserimination would
be unconstitutional as being state aetion in violation of the Fourteenth
Amendment.

It is our conclusion that it would be an abuse of authority and an
unlawful attempt to legislate if the Nevada Gaming Commission, in
the absence of express legislation, attached to any state gaming license
a coudition that the licensee will be subject to disciplinary action should
he diseriminate beeause of race, color or creed against any person who
comes on the licensed premises.

Respectfully submitted,

Rocer D. FoLey, Attorney General.
By MicragL J, WENDELL, Deputy Attorney General,

144, Welfare, State Department of. No legal authority exists for requirement
that prospective adopting parents pay a fee in such amount as would
effect reimbursement of the costs expended for physician’s services
and hospitalization connected with birth of a child whose adoption
is being sought.

Carson Crry, March 8, 1960.

Mgs. BarBara C. CoUGHLAN, Duirector, Nevada State Welfare Depart-
ment, P. 0. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Dear Mgs. Covenpan: It is indicated that the State Welfare
Department is considering the adoption of a policy which would exact
a charge of adopting parents of infants under one year of age, suc_h
charge to he based upon the average cost of delivery, namely, physi-
cian’s services and hospitalization.

The need for such poliey is predicated upon the inereasing number
of referrals of unmarried mothers to the Department for assistgtnce,
resulting in prospective depletion of the insufficient funds appropriated
for such purpose. _

You advise that an effort is being made to coordinate the policies of
the Department in this matter with those of the Catholie We!fare
Bureau, the only other child-placing agency in the State, and indlc_ate
that this private agency has, for the past few years, charged adopting
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parents a fee based on the cost of maintenance and delivery of the
unmarried mother, including other costs, snch as that for foster home
care of the child.
 Coneerning the practice generally and elsewhere, it is indicated that
g 1951 study of tax-supported agencies handling adoptions showed
hat such charges to adopting parents, at that time, were the exception
ather than the rule. More recent studies, however, indicate that the
ontrary may be true. It appears to be the present general opinion
that such reimbursement charges of expenses, if based upon the aver-
ge cost to natural parents of having a child, have certain psychological
alue for the adopting parents, as well as other advantages. Thus, you
nvite our attention to the position taken in 1958 by the Child Welfare
eague of America, an organization representing hoth public and pri-
ate agencies providing services to children, namely: “The agencies
should expect adoptive applicants, insofar as they are able, to pay a
~ fee for the services which it offers them.” (Citing “Standards for Adop-
fon Service,” page 49.) We are further informed that while Arizona,
y reason of an opinion of that state’s Attorney General, prohibits any
uch charges; California, on the other hand, presently has permissive
egislation authorizing the establishment of fees for adopting appli-
ants to a maximum of $300 for the cost of care of a child from the
time of relinquishment until placement.
- Moreover, it appears that some eight to ten years past, the State
elfare Department did charge adopting parents for the expenses
volved in eare of children prior to placement, including maternity
osts. The funds thus derived were accepted under the provisiong of
RS 422,250 and deposited in the Department’s Gift Fund in the
tate Treasury, and used to pay expenses in connection with other
nmarried mother cases. However, the practice, aceording to your
dvice, was gradually discontinued as the appropriations were increased
provide sufficiently for such need.
Under the contemplated policy, reimbursement would be expected
om adopting parents to cover the average expenses involved in the
rth of a child, that is, physician’s services and hospitalization. This
ould amount to the sum of $300 for an infant, or multiple placement
twins or triplets, and so forth. Payment would be reduced or waived
necessary, depending on the income or finanecial ability of the adopt-
g parents to make payment.
I’{‘he proposed requirements and eonditions for payment would be as
ows:
a. The adopting parents shall sign an agreement at the time of place-
ent, which agreement will provide for the payment plan.
b. Should a ¢hild be removed before the consummation of the adop-
on, any and all payments made by the adopting parents shall be
funded.
¢. Full payment must be made before the Department will consent
to the adoption.
d. The payment plan may be amended or waived by the Department
ter agreement has been signed, if the changed circumstances of the
opting parents renders such payment impossible or unduly burden-
me.
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Request is made for review of the proposed policy, with our con.
ments and advice on the legal aspects thereof, as well as any sugges-
tions which we might have as to the eontents of the agreement to be
used in implementation of such policy.

QUESTION

May the State Welfare Department legally exact a charge from
prospective adopting parents, which would be determined on the basis
of reimbursement of the average amount involved and expended to
cover physician’s services and hospitalization in connection with the
birth of a child?

CONCLUSION

No.

ANALYSIS

We have carefully reviewed the provisions of Chapters 127, 422, 493,
and 425 of the Nevada Revised Statutes, and amendments thereto, and
must conclude that there is no statutory authority for exacting the
charge contemplated in the policy which the State Welfare Department
has under consideration.

Notwithstanding the merits of the proposed policy, which are fully
appreciated and may readily be conceded, existing applicable law pro-
vides no authority or power, either in the State Board of Welfare or
the State Welfare Department, to require any payment of a charge by
prospective adopting parents, such as that contemplated in the pro-
posed policy.

NRS 422140, relating to the State Board of Welfare’s “Powers and
duties in general,” insofar as here pertinent, provides as follows:

1. The board shall have only such powers and duties as may
be authorized by law.

NRS 422.180, relating to “State welfare director to serve as exeeu-
tive officer of department,” insofar as here pertinent, provides as
follows:

The state welfare director shall:

% % %

2. Administer all activities and services of the department in
accordance with the policies, standards, rules and regulations
established by the state welfare board.

NRS 422.240, relating to “State welfare fund: Legislative appro-
priations,” insofar as here pertinent, provides as follows.

1. Funds to carry out the provisions of this chapter shall be
provided by appropriation by the legislature from the general
fund. The money so appropriated shall be deposited in a fund to
be known as the state welfare fund in the state treasury.

NRS 422.250, relating to “State welfare gift fund: Acceptance of
gifts, bequests by department,” insofar as here pertinent, provides a8
follows:
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1. The state welfare department is authorized to accept gifts
or bequests of funds or property to the state welfare department
or to the State of Nevada for welfare purposes. (Italies supplied.)

'NRS 422.270, relating to “Powers and duties of state welfare depart-
ent,” insofar as here pertinent, provides as follows:

The state welfare department shall: :

1. Administer all public welfare programs of this state, includ-
ing * * * aid to dependent children, general assistance, child
welfare services, and such other welfare activities and services as
now are or hereafter may be authorized or provided for by the
laws of this state and vested in the department.

¥ % *

8. Provide services and care to children, shall receive any

child for placement, and shall provide for their eare directly or
through agents.

:NRS 425.050, relating to “Application for assistance” under the Aid
o Dependent Children Aet, provides as follows:

Application on behalf of a child for assistance under this chap-
ter shall be made to the department. The application shall be in
writing or reduced to writing in the manner and upon the form
preseribed by the department, and shall contain sueh information
as may be required by the application form.

NRS 425.170, relating to “State funds for assistance: administrative
penses,” insofar as here pertinent, provides as follows:

1. Funds for the state’s participation in assistance to depend-
ent children under this chapter shall be provided by direct legis-
lative appropriation from the general fund * * * (Italies

supplied.)

Chapter 127 of Nevada Revised Statutes, relating to “Adoption,” is
cking in any provision which would authorize the State Welfare
epartment to require prospective adopting parents to pay a fee for
e care, maintenance, medical and surgical treatment and hospitaliza-
m of expeetant mothers who are not financially able to pay for the
same and for whom the prospective adopting parents have no legal
sponsibility, (See Attorney (General’s Opinion No. 872, dated Feb-
ary 20, 1950.)
The authority and power which both the State Board of Welfare or
e State Welfare Department would be exercising under the proposed
licy, if adopted, would clearly exceed the express powers conferred
vested upon them. Nor ean such power be reagonably deemed to
‘hecessary to earry out the objectives, or responsibilities or duties,
tutorily imposed upon them. The charge which would be made ean
in no manner be construed as a “bequest or gift,” and the law expressly
dieates that the various programs administered by the State Welfare
partment “* #* * ghall be provided by appropriation by the legis-

ure from the general fund.”
- as
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In view of the foregoing, we conclude that the proposed charge tq
adopting parents under consideration ecan only be valid on the basis
of permissive legislative amendment of present law.

Based upon such conclusion, we deem it to be unnecessary to exteng
this opinion by consideration and diseussion of the additional adminis.
trative questions outlined in your inguiry.

We trust that clarification of the matter as herein given sufficiently
answers your question and proves helpful,

Respectfully submitted,

Roaer D. FoLEy, Attorney General.
By Jonn A. Portrr, Deputy Attorney General.

145, Welfare, State Department of. The transfer to the State Welfare Depart-
ment of any funds designated for support of the State Children’s
Home in order to enable the Department to match and secure federal
funds available for “child welfare services” held unauthorized and
violative of legislative intent and express Hmitation on state funds
appropriated and available for such program of State Welfare
Department.

Carson Crry, March 9, 1960.

Mrs. BarBara C. Couvenrnan, Director, Nevada State W elfare Depart-
ment, P. Q. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Dear Mrs. Covannan: It is indicated that under the provisions of
Title V, Part 3, of the Social Security Act, federal grant-in-aid funds,
in the approximate amount of $10,000 are available to this State for
payment of Child Welfare Services, under specified conditions. These
federal funds could be had provided there were state funds available
on a matehing basis in the ratio of $2 of state money for each $1 of
federal funds, thus involving a requirement of a total of $20,000 in
state funds, which the State Welfare Department does not have. ‘

If available, the combined federal and state funds would be utilized
to finance a special project, calling for the review of the background
and present circumstances of every child in the State Children’s H_om,e
for the purpose of developing the best possible plan for each child’s
care and welfare. The costs of such project would involve salary and
travel expenses of a highly-qualified social worker who would study
the family relationships of each child, his school adjustment, payment
for necessary psychological and psychiatric services, and other related
expenses.

Unless matched by the State, the $10,000 in federal funds will revert
to the Federal Government on June 80, 1960, and no longer be aval_l-
able for Child Welfare Services in conneetion with said project m
this State.
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In view of the foregoing, we conclude that the proposed charge ¢
adopting parents under consideration can only be valid on the basiy
of permissive legislative amendment of present law,

Based upon such conclusion, we deem it to be unnecessary to extend
this opinion by consideration and diseussion of the additional adminis.
trative questions outlined in your inguiry.

We trust that clarification of the matter as herein given sufficiently
answers your question and proves helpful.

Respectfully submitted,

Roaer D. FoLey, Attorney General.
By Jonw~ A. PorTEr, Deputy Attorney General.

145. Welfare, State Department of. The transfer to the State Welfare Depart-
ment of any funds designated for support of the State Children’s
Home in order to enable the Department to match and secure federal
funds available for “child welfare services” held unauthorized and
violative of legislative intent and express limitation on state funds
appropriated and available for such program of State Welfare
Department.

Carsown Crry, March 9, 1960.

Mrs. BarBara C. CoueHLAN, Director, Nevada State W elfare Depart-
ment, P. 0. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Dear Mgs. Covannan: Tt is indicated that under the provisions of
Title V, Part 3, of the Social Security Act, federal grant-in-aid funds,
in the approximate amount of $10,000 are available to this State for
payment of Child Welfare Services, under specified conditions. These
federal funds could be had provided there were state funds available
on a matehing basis in the ratio of $2 of state money for each $1 ?f
federal funds, thus involving a requirement of a total of $20,000 in
state funds, which the State Welfare Department does not have. ‘

1f available, the combined federal and state funds would be utilized
to finance a special project, calling for the review of the background
and present circumstances of every child in the State Children’s Hpm,e
for the purpose of developing the best possible plan for each child’s
care and welfare. The costs of such projeect would involve salary and
travel expenses of a highly-qualified social worker who would study
the family relationships of each child, his school adjustment, payment
for necessary psychological and psychiatric services, and other related
expenses.

Unless matched by the State, the $10,000 in federal funds will 1'e*wa_1‘t
to the Federal Government on June 30, 1960, and no longer be ava}l'
able for Child Welfare Services in connection with said projeet in
this State.
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QUESTION

May the required amount of matching state funds be taken from the
legislative appropriation authorized for the State Children’s Home,
and the combined federal and state moneys thus made available, uti-
lized for Child Welfare Services, and the project as outlined?

CONCLUSION
No.
ANALYSIS

NRS 422.270, relating to “Powers and duties of state welfare depart-
ment,” insofar as here pertinent, provides as follows:

The state welfare department shall:

1. Administer all public welfare programs of this state, includ-
ing * * * aid to dependent children, general assistance, child
welfare services, and such other welfare activities and services as
now are or hereafter may be authorized or provided for by the
laws of this state and vested in the department,

2. Act as the single state agency of the State of Nevada and its
political subdivisions in the administration of any federal funds
granted to the state to aid in the furtherance of any services and
activities as set forth in subsection 1.

4. Conduct research, compile statistics on public welfare, deter-
mine welfare needs and make recommendations for meeting such
teeds.

5. Cooperate with the Federal Government in adopting state
plans, and in all matters of mutual concern, including adoption
of such methods of administration as may be found by the Federal
Government to be necessary for the efficient operation of welfare
programs.

8. Provide services and care to children, shall receive any child
for placement, and shall provide for their eare directly or through
agents,

9. Cooperate and advise with the state welfare hoard and the
superintendent of the Nevada state children’s home in such matters
as may be referred to the state welfare department by the state
welfare board or the superintendent of the Nevada state children’s
home.

- NRS 422.060, relating to “State welfare department: Creation; com-
position,” provides as follows:

1. There is hereby created the state welfare department in
which shall be vested the administration of the provisions of this
chapter.

2. The state welfare department shall consist of :

(a) The state welfare board.

{b) The state welfare director.

(¢) Such officers and employees as the director, with the approval
of the board, may appoint.

' NRS 422,140, relating to “Powers and duties in general,” ingofar as
‘here pertinent, provides as follows:




Ho4 REPORT OF TIIE ATTORNLEY GENERAL

1. 'The board shall have only such powers and duties as may be
authorized by law.

3. The board shall:

{b) Formulate policies and establish rules and regulations foy
administration of the programs for which the department ig
responsible,

NRS 422,240, relating to “State welfare fund: Legislative appropria-
tions,” provides as follows:

L. Funds to carry out the provisions of this chapter shall be
provided by appropriation by the legislature from the general
Tund * % %

2. Dishursements for the purposes of this chapter shall be made
upon claims duly filed, audited and allowed in the same manner
as other moneys in the state treasury are disbursed. (Italies sup-
plied.}

NRS 423.030,, pertaining to the Nevada State Children’s Home, con-
stitutes a “Declaration of legislative intention’” that said Home shall
be deemed an ageney of the State Welfare Board on an equal basis
with the old-age assistance and child welfare divisions; provides that
the Superintendent of the Children’s Home and the State Welfare
Director shall coordinate their work through the State Welfare Board;
and is declarative of legislative desire that the cooperative efforts of
the two agencies will operate to the benefit of the state’s public welfare.

NRS 423.040 provides that the State Welfare Board shall be the
policymaking hoard of the Nevada State Children’s Home.

NRS 423.080 establishes the State Children’s Home Fund, and pro-
vides that all aceounts and demands against the Home shall be exam-
ined and approved by the Superintendent and submitted by him to the
State Board of Examiners for allowance.

Section 35, Chapter 433, 1959 Statutes of Nevada, enumerates the
varions appropriations for the varions activities and programs of the
State Welfave Department; the sum of $10,000 is therein appropriated
for “Child welfare services.”

Section 36 of said Appropriation Act relates to the Nevada State
Childrven’s Home, and shows the sum of $161,340 authorized “For the
support of the Nevada state children’s home.”

Seetion 19, Artiele IV, Nevada Constitution, provides as follows:

No money shall be drawn from the treasury but in consequence
of appropriations made by law.

NRS 353.255, relating to “Appropriations to be specifically applied;
penalty,” insofar as here pertinent, provides as follows:

1. The snms appropriated for the various branches of expendi-
ture in the public service of the state shall be applied solely to the
objects for which they are respectively made, and for no others.

The proposed project here under consideration is concededly and
clearly one which is concerned with child welfare services, an area for
which the Legislature saw fit to provide an appropriation of $10,000.
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hile it is undoubtedly true that the State Children’s Home also pro-
des child welfare services, these are fundamentally incidental to the
intenance of said Home for children. The legislative appropriation
« the Home is for its support and maintenance, and cannot reason-
ly be construed to authorize the Superintendent to approve a diver-
n of such funds to the State Welfare Department for the latter’s
¢ in matching funds for a federal grant-in-aid.
Nor is the State Board of Welfare, which is the policymaking body
both the State Welfare Department and the Nevada State Children’s
ome, empowered fo countermand express legislative appropriations
i authorized for the various programs of the two concerned agencies.
n brief, the Legislature saw fit to appropriate the sum of $10,000
- ““child welfare services.” The transfer of funds from the appropria-
n made for the State Children’s Home would increase funds for said
ild welfare services” to $30,000. If such increase conld not properly
effected by diversion of the required sum from moneys appropriated
the Legislature for another program of the State Welfare Depart-
ment (e.g., old-age assistance), then it certainly cannot be effected
through diversion from the appropriated funds of a separate, even if
closely-allied, agency.
_The additional state funds required to match and secure the available
ederal grant-in-aid for “child welfare services” were either not budg-
ted or not legislatively appropriated. State officials, boards, and com-
pissions are absolutely prohibited by state law from paying out funds
unless expressly appropriated by the Legislature for the purpose for
hich they are expended; and a severe penalty is imposed for violation
f.such law. (NRS 353.255(2); 353.260(5); A.G.0. No. 52, August 31,
931; A.G.0. No. 137, June 2,1934.)
-In our considered opinion, the desired transfer and use of State Chil-
en’s Home funds for “child welfare services” would clearly be viola-
ve of legislative intent, no matter how well-intentioned the motives.
t is settled law that an act which may not legally be done directly may
ot be legally done indirectly. (Bl Claro 0il ete. Co. v. Daugherty, 11
al.App.2d 274, 281.) ‘
"We trust that the foregoing sufficiently clarifies and answers your
quiry.
Respectfully submitted,

Roasr D. FoLzy, Attorney General.
By Joun A. PorrEr, Deputy Attorney Qeneral.
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148. Architecture, State Board of. State Planning Board review and written
approval of plans for specified public construction projects, and
assessment of charges for Board services necessarily entailed held
valid and justified in the public interest, even though such require-
ment may entail some duplication in services and increased costs.
State Planning Board has in effect a limited appeal procedure for
review and consideration of differences between architects and engi-
neers originally preparing plans for specified public works and Board
consultant structural plan checkers, Constitutional rights of Board of
Regents to govern University of Nevada held exclusive of such rights
in any other governmental department except as constitutionally
aunthorized.

Carson Crry, March 21, 1960.

Mg. Ermo C. Bruner, Chairman, State Board of Architecture of
Nevada, 1420 Las Vegas Bouwlevard South, Las Vegas, | e,

STATEMENT OF FACTS

DeAR MR. BrRunier: Request is made for our opinion concerning the
import or legislative infent and application of certain statutory pro-
visions requiring duplieation of architectural and/or engineering serv-
ices, and expenditure of public money.

In consequence of present interpretation of certain statutory pro-
visions, it is indicated that the State Planning Board, through use of
lLicensed consultant architects and engineers, claims the authority and
power to exereise control over approval of plans and specifications
originally prepared for certain legally-specified public construetion
projects by licensed architects and engineers, and makes assessment of
charges to cover the costs of such consultant services. It is forther
indicated that in given sitnations architectural or engineering prob-
lems may be susceptible to alternative solutions, all equally correct
and consistent with good practice, and in compliance with building
code requirements, and that the judgments of the Board’s consultants
are not necessarily supported by their greater technical gualifications,
or in any way superior to those of the architeets or engineers who
originally prepared the plans and specifications being reviewed, so as
to warrant preferential and conclusive acceptance.

It is further noted that the problem of alleged unneeessary duplica-
tion of work and increased costs is further accentuated by the addi-
tional and similar processing generally also required by huilding
departments, either at county or city levels.

QUESTIONS

1. Has the State Planning Board the legal authority to engage .’6113
consultant services of licensed architects and/or engineers for review
of plans and specifications originally prepared by licensed architects
and/or engineers, whose technical qualifications may, in fact, be at
least equal to those of the Board’s consultants with respect to certalll
legally-specified public construction projects?

9 Where differences of opinion arise between the Board’s consuit-
ants and the architeets and/or engineers who originally prepared the
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plans and specifications, respecting equally valid and technically propaer
alternative solutions, is there any appeal from the decision or judg-
ment of the Board's consultunts ?

3. Doces the Act establishing the State Planuing Board, its juris-
dietion, anthority and powers supersede Nevada constitntional provi-
sions relating to the establishment of the University of Nevada, and
the jurisdietion and powers of the University’s Board of Regents?

4 Inasmuch as a licensed architeet op engineer is presumed to be
qualified and familiar with the requirements of building codes, does
the faw intend that taxpayers should Le put to the expense necessarily
entailed In connection with the duplication and triplication of service
costs for the review of plans, specifications, and contract documents ?

CONCLUSIONS
To question No. 1: Ag gualified herein: yes.
To question No, 2: Yes.
To question No. 3. Bxcept ay specifically qualified: no.
Toquestion No, 42 As qualified herein: ves.

ANALYSIS

We deem it proper to note and emphasize that the scope of the
problem is confined 1o certain legally-specified pudlic construetion
projects,

Thus, NRS 341.150, relating to “Engineering and architectural sery-
ives: Closts; powers of hoard,” provides as follows:

L The state planniug hoard sheall furnish engineering and
arehitectural services to all state departiments, hoards or commis-
stons charged with the eonstruetion of any state building, the
money  for which is appropriated by the legisluture. A1l such

departments, boards or commissions are required and awthorized
fo wse suelt services.

2. The serviees shall consist of -

(a) Preliminary planning.

(h) Designing,

te) Iistimating of costs,

(d) Preparation of detaited plans and specifications,

The board may suhmit, preliminary plans or designs to qualified
architects or engineers for preparation of detailed plans and
specifications if the board deems such action desirable. The cost
of preparation of preliminary plans or designs, the cost of detajled
plans and specifications, and the cost of all architectural and
ehgineering services shall he charges against the appropriations
metde by the legisiature for any and all state buildings or projeets.
or buildings or projects planned or contemplated by any state
ageney for which the legistatire has appropriated or may appro-
priate [inds. The costs shall not exceed the limitations that are or
may he provided by the legislature.

3. The board shall:

ta) Have final authority for approval as to architecture of all
huildings, plans, designs, types of construetion, major repairs and
designs of landseaping.
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(b) Bolicit bids for and let all contracts for new eonstruction or
major repairs to the lowest qualified bidder,

(e) After the contract is let, have supervision and inspection of
construetion or major repairs. The cost of supervision and inspec.
tion shall be a charge against the appropriation or appropriationg
made by the legislature for the building or buildings. (Italies
supplied. )

NRS 341.160, relating to “Reports, recommendations of board: Pri-
ority of construetion,” provides as follows:

The board shall submit reports and make recommendations rela-
tive to its findings to the governor and to the legislature. The
board shall particularly recommend to the governor and to the
legislature the priority of econstruction of any and all buildings or
other construetion work now authorized or that may hereafter be
authorized or proposed.

NRS 341.180, relating to “Cooperation with state agencies, local
planning commissions,” provides as follows:

The board shall:

1. Cooperate with other departments and agencies of the state
m their planning efforts,

2. Advise and cooperate with municipal, county and other local
planning commissions within the state for the purpose of promot-
ing coordination between the state and the local plans and devel-
opments. (Italics supplied.)

NRS 393.110, relating to “Approval of plans for school buildings,”
provides:

1. Before letting any contract or contracts for the erection ‘of
any new school building, the board of trustees of a school district
shall submit plans therefor to and obtain the written approvel of
the plans by the state planning board. The state planning board
18 authorized to charge and colleet, and the board of trustees is
authorized to pay, e reasonable fee for the payment of any costs
wmeurred by the state planning hoard in securing the approval of
qualified architects or enginecers of the plans submitted by the
board of trustees in compliance with the provisions of this sub-
section. (Italies supplied.)

2. Before letting any contract or contracts totaling more than
$5,000 for any addition to or alteration of an existing school build-
mg, the board of trustees of a school district shall submit plans
therefor to and obtain the written approval of the plans by the
state planning hoard. The state planning hoard is authorized to
charge and collect, and the board of trustees s authorized to pay,
a reasonable fee for the payment of any costs incurred by thﬁ
state planning board in securing the approval of qualified archi-
tects or engineers of the plans submitted by the board of trustees
in compliance with the provisions of this subsection, .

3. No contract for any of the purposes specified in subsections
1 and 2 made by a board of trustees of a school district contrary
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to the provisions of this section is valid, nor shall any publie
money be paid for erecting, adding to or altering any school build-
ing in contravention of this section,

In respect of state buildings and construction projects undevtaken
hy school distriets, therefore, the above provisions of law are definite
and clear that the State Planning Board shall review and approve the
plans and specifications prepared thevefor, engaging the services of
qualified architects and engineers as deemed necessary for struetural
ptan checking, and making authorized charges for the costs so entailed.
Sueh is the indisputable import and intent of the law, and the legisla-
tive policy embodied therein is not violative of any constitutional pro-
hibition of which we bave any knowledge. (A.G.O. No, 161, April 10,
1052.)

We understand that the State Planning Board makes no charges in
excess of those actually ineurred for such consultant technical services.

Fundamentally, the questions raised with respect to this matter are
questions relating to legislative policy and the neeessity or wisdom of
the requirements imposed therchy., While nhnecessary duplication of
work and expense theveby resulting may be open to question and eriti-
cisul, it is suggested that it mnst first be established that the duplication
of work and expense are, in fact, “unnecessary,” or that such “duplica.
tion” and expense cannot he Justified, in any event, on other grounds.

The foregoing observation wonld appear to be warranted in our con-
sideration of the matter here involved, since the Legislature may rea-
sonably be presumed as legitimately concerned with the type of
construetion effected in connection with public works or buildings, and
whether or not legislative appropriations therefor are expended in a
manaer to secure proper value hoth in services and materials.

in essence there is involved nothing more than a system of “checks
iand balances,” for the protection of the public interest.

The funetions and responsibilities of the State Planning Board, as
presumably eonceived and intended by the State Legislature make pos-
stble the utilization of the specialized experience of said Board in
respeet of all aspects of construction work so as to secure possible
standardization, more effective controls, and, under some circumstances,
CVAN SAvings in eosts in connection with public works. Thus, some
degree of standardization in eonnection with the construction of state
office buildings, as well as school buildings, would appear not only to
he possible but might even be desirable. At Jeast generally, standardi-
zation is recognized as rendering more feasible savings and economy,

Another important aspeet of the matter is the practical one that the
officials of using state agenecies or school distriets generally are inex-
perienced and unversed in the highly technical requirements involved
in, and connected with, the designing or planning and eonstruection of
a building, and therefore unable to evaluate and appraise adequately
or properly, the recommendations of architects or engineers retained
for such purposes. Nor are they in any position to assess the propriety
of the estimated costs established for a construction project. In such
circumstances, it certainly would appear to be good sense to utilize the
Specialized experience of an agency such as the State Planning Board
in such matters. That such Board services may somewhat increase the
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costs of the project does not mean that such services are “unnecessary”
or a “duplication” of services.

After all, the services rendered by a licensed architect or engineer
are not exclusively concerned with the protection of the publie interest,
in some measure at least, and quite properly of course, an architect or
engineer will natnrally be concerned with the promotion of his own
interests, and to such extent conflict in interest must be assumed. Evern
if some increase in costs is entailed thereby, therefore, the State Legis-
lature cannot be said to have acted nnreasonably or unwisely in estal-
lishing the State Planning Board and conferring upon it the requisite
powers for better protection of the public interest.

Our foregoing observations should not be construed as any reflection
on either the professional qualifications or the integrity of licensed
architects or engineers who may be concerned with the preparation of
plans and specifications for the specified types of public construction
projects which are subject to review and approval of the State Plan-
ning Board.

We merely desire to indicate that it is presently both general and
well-settled public policy not to entrust conecern and protection of the
public interest exclusively to any professional group. As a state public
agency, the State Planning Board (subject to legislative supervision,
control and regulation) must be deemed a more responsive and proper
mstrumentality or protector of the general public interest. (See gen-
evally, Attorney General Opinion No. 108, dated October 28, 1959,
addressed to the State Board of Architecture of Nevada.)

We also desire to note that the law contemplates that the State Plan-
ning Board shall render the ennmerated services to state agencies and
school distriets, and not to the architects or engincers engaged by them
for the planning and designing of the specified public construction
projeets. This is true unless otherwise expressly provided in legislative
enactments. The architects or engineers are not in privity with said
Planning Board, and the Board has no jurisdietion or control over
them except as expressly authorized by the Legislature, or a using
agency which chooses to rely upon its specialized and greater experi-
ence and expressly empowers the Board to act on its behalf with the
architeet or engineer. In such instances the Board is actually in the
legal position of an agent representing the interests of the owner, here
the using agenecy or school distriet, in negotiations with the architect
or engineer. And, the Board’s decision, if adopted, is legally the deci-
sion of the using agency or school distriet, countermanding the recom-
mendation of the architect or engineer, engaged for the rendition and
performance of other services.

While the submission to, and approval of plans by the State Plau-
ning Board may be required, there is no legal requirement that the
University of Nevada, a using state ageney, or a school distriet should
submit or accede to any unreasonable, arbitrary, or illegal action on the
part of the State Planning Board.

Regarding the review of plans and specifications by building depart-
ments at county or city levels, it may suffice to note (1) that the respee-
tive interests and responsibilities of the State Planning Board and said



REPORT OF THE ATTORNEY GENERAI, a7l

huilding departments ave not necessarily identieal; (2) that sueh build-
g departments do not (at least wsually) have on their staffs techni-
cally qualified and registered structural engineers or licensed architeets
capable of satisfactorily rendering the services with which the State
Planning Board has heen charged by the Legislature; and (3) that the
huilding codes adhered to in conuties and cities generally provide for
waiver of technical review of plans and specifications snbmitted for
publie buildings hy licensed or vegistered architeets and engineers, if,
and when, said plans and specifieations hayve been fechnically reviewed
and approved by the State Planning Board.

Coneerning possible appeal from the judement op deeision of the
State Plannine Board's Plan checkers, we are advised that the Planning
Board does allow snel appeals to it, cither by letter op hy personal
appearance at a heaving before the Board. We have been further
advised that, wnless violatire of building code requirements and FegH-
lations, variances from the Judgment or deeision of tie Board's plan
checkers are generally, and with hut few exceptions, granted and
approved as a matter of Board poliey. Such administrative remedial
procecures, as far as they permit, do certainly provide some regulatory
measnre of control over prejudieial or arbitrary action, Jjudements or
decisions of the Board’s consultant. stenctural plan checkers,

That there may bhe room for improvenent in the Board’s appeal pro-
cedure might be conceded. An advisory committee, comprised of out-
standing architeets and engineers, and fqualified vepresentatives of the
construction industry, suggests itself as a possible means of further
achieving ereater impartiality and objectivity where legitimate diffop-
enees of opinion do arvise, Sueh an advisory committee, as its name
suguests, could only function to assist the Board in arriving at a final
decision. The Board, as legislatively-intended, should still have author-
ity, power, and responsihility for final decisions. Tn the final analysis,
i administrative matters requiring the exercise of Judgment and dis-
eretion, even where legitimate difforencos of opinion may exist, a deci-
sion must be made, and responsibility for sueh decision shoulll he
definttely fixed.

Presumptively, becanse of the fact that siueh administrative decisions
do involve the exercise of Jwdgment and diseretion, there is little like-
lthood that the courts would disturh any determination of the State
Planning Board, unless patently arbitrary or wholly msupported in
fact. Tlowever, remedial action or relief by the Legislature does remain
available,

As a final and significant observation on this aspect of the matter,
we might note that Assembly Bill 99, which would have exempted
sehool distriets whose plans to ercet or alter school huildings are
dhproved by eity or county engincers from obtaining the approval of
the State Planning Board, failed of citaetment by the Tegislature in
the session that. recently came to a close.

Prosumably, sueh failorve implies legislative recognition of the con-
finned need of the services performed hy the State Planning Board.
and may also be considered evidence of the Legislature’s confidence in
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the record of performanee of the Board in the various matters for
whieh it has been made responsible,

There is left for final consideration the respective rights of the State
Planning Board and the Board of Regents of the University of Nevada,
It would unduly extend thig opinion to include an exhaustive o
detailed analysis of the constitutional question involved in connection
with the exercise of such rights and powers of these fwo Boards,

We are, of tourse, aware of the constitutional brovisions relating to
the University and the Board of Regents. (Neyv., Const., Art. XTI, See-
tions 4-9.) The Nevada Supreme Court has thoroughly analyzed such
provisions with respeet to legislative encroachment of the jurisdiction
and powers of the University and its Board of Regents in the case of
King v. Board of Regents, 65 Nev. 533, 200 P.24 221 (1948). The fol-
lowing excerpts, taken from the syllabus of that case, may prove help-
ful on this partienlar point:

State constitution is limitation of law-making power and legis-
lature is supreme in its field of making the law so long as it does
not contravene some expressed or necessarily implied constitu-
tional limitation.

Matters of poliey, convenience, right, justice, hardship, or ques-
tions of whether legislation is good or bad are solely matters for
consideration of the legislature and not of the courts,

Courts must proceed with the greatest of caution before declar-
ing a statute unconstitutional.

Every presumption is in favor of constitutionality of statute
and every doubt must be resolved in its favor.

In construing statute, court must give words such reasonable
construction as would carry out intent of the legislature, if pos-
sible,

Under constitution authorizing legislature to establish state uni-
versity to be controlled by board of regents whose duties should
be prescribed by law, right of regents to contro] university, in
their constitutional, executive and administrative capacity is exelu-
sive of such right in any other department of the government sqve
only the right of legislature to preseribe duties and other well-
recognized legislative rights, (Italics supplied.)

Article XI, Section 6 of the Nevada Constitution provides, among
other matters, that the Legislature shall make provision for the mairgte-
nanee and support of the University by direct legislative appropriation
from the general fund, upon presentation of a budget in the manner
required by law. Certainly, the Legislature, charged with the appro-
priation and expenditure of public funds, may, short of clear contra-
vention of express constitutional prohibition, regulate and eontrol both
the amount of any funds for the University’s support, and attac'h
reasonable conditions and safeguards over expenditures by the Uni-
versity, in the public interest. This does not mean that the Legislature
may constitutionally enact a law which would effect an eneroachment
upon, or a usurpation of, the constitutional rights and powers of the
Board of Regents, the governing body of the University.
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In the question before yg there ig stubsumed g situation iuvoiviug the
balance of the public interest gg dependent upon the exercige of fune-
tions and POwers on the paypt of the University and the Boap of
Regents, ang the publie interest ag dependent upon the exercige of
functions ang POWers on the part of the Legislature, as delegated to a
state agency, Roth fuuetions ang bowers of the Boarg of Regentsg and
the Legislatupe are grounded in the State C‘onstitution, which defineg
and Timits them iy gcheral terpg,

The optimum situation would, of course, be one where complete
agreenient obtaina when thege constitutionally-established Jurisdie-
tions overlapped. Conceded}y, differences an conflicts mnst jnevitably
arise, Adjustinent and compromise of gyeh differences and confliety are
not only conceivable |yt compelled by baramount. publje interest and
welfare, Fortuuateiy, only in g few and exeeptiona] instances, do nego-
fiation angd tompromise faj], lecessitating yegort to judieial determing.
tion of the constitutiong] question involyed,

In sneh extreme eventnality, however, it is significant to note that
the constitutional question is decideq ot abstractly, hut on the basis
of the Partieular facty op circumstanees involved, and the conclusive.
ness of the Judicial determination 1S confined tg the particular, op
el.oselyﬁanalogous, facts before the court in said case. It ig not to he
presumed (ag hope pertinent) that the concern of the Legislature for
the publie itterest iy Inconsistent with, or in any way less than, similgy
coneern of the '(.Tni\-'ersity and the Board of Regents fop the public
interest, The contrary, of course, is equally utrne. In point of actual
fact, it must ne breswmed that hoth the Legislatuye and the Board of
Repents, in their respeetive Jurisdietiong and functions, are equally
responsive to publie need and equally responsible to the genery] public
for performance of Services ang action appropriate to the DProtection
and advancement of the publie welfara,

We frirther sSuggest that legistative “checks ang balanees” o the uge
aud expendityye of public fuyds by the Uuiversity of Nevada, per se,
do not necessarily constityte an exeeeding of the Legislature’s consti-
tutional Dowers, nor need they Je violative of the University’s or the
Board of Regenty constitutiong] Suarantees,

Whether the State Pla.nning Board, in exercise of legislatively—
cotrferpred powers, violateg constitutiona] Drovisiong affecting the Uni-
Versity and its Board o Regents, would have to he determined op the
basis of the particular Paets in any given sttnalion, ang not on the
basis of generalitios, (Qep Attorney General Opinion N, 290, dateq
July 23, 1957.)

We {rust that our foreg‘oing observationg sufficiently clarify the
broblem and indicate the basis for the Variong conrclusiony given by ug
to the questions which have heey stubmitted. W further trugg that they
may be helpful ip resolving any differences Presently existing to the
end that the publie interest aund welfare may he advaneed,

Res pectfully sy hmitteq,

Roger D, Forny, Attorney General.
By Jorrx A PorTrg, Deputy Attorney General,

—_—
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147. Net Proceeds of DMines-—Nevada Tax Commisgion. Contract Dletween
owner and contractor whereby contractor mines and stockpiles ore
for a specific amount per ton mined is not a lease. Owner may claim
sums paid to contractor ag actual cost of extracting ore.

Carson Crry, March 22, 1960,

Mz, Riwcwarn C. Yares, Chief Auwditor, Nevade Tax Commission, Car-
son (ity, Nevada.,

STATEMENT OF FACTS

Dear Mr. Yarus:  The Nevada Tron Ore, Ine., a Nevada eovporation,
engaged in the mining of iron ore from its own property and as lessor
of properties in Nevada has entered into a contract with a contractor
for the mining of its ore by such contractor.

Briefly, the terms of the contract require the contractor to mine the
ore of a specified grade and transport the same to a stockpile as directed
by the company. The contractor is required to mine the ore, using
good and miner-like methods, and shall furnish all equipment, material
and labor necessary therefor. The contractor shall also, at his own
expense, obtain and carry public liability and property damage insur-
anee on all equipment, and also obtain and carry Nevada Industrial
Insuranee on himself and all employees. The contractor also covenants
that he will comply with all laws of the United States, the State of
Nevada or any political subdivision relating to mining or otherwise.

The company agreed to pay the contractor a fixed sum, $5.40 per
short. ton of ore mined, weighed and transported to the company stock-
pile,

The company, in filing its statement of gross yield of the mine under
the eontract, claimed as a deduction from the gross yield all of the
payments made to the contractor. The company claimed no additional
deductions over and above expenditures made by the contractor in
accordance with the provisions of the contract. The company did claim
additional cost to it outside of the contraect, i.e., for transportation for,
and cost of reduction of the ore.

QUESTION
Du the terms of the above contraect constitute, in effect, the contrac-
for a lessee or such operator of the mining property required by law
to file with the Tax Commission a statement showing the actual cost
of his operations thereafter claimed by the owner as deductions from
the gross vield by the mine ?

CONCLUSION
No,
ANALYSIS

The terms of the contract do not, in our opinion, create the relation-
ship of lessor and lessee of mining property as usually follows the
execution of leasing of such property whereby the remuneration of the
lessee flows from royalties from the proceeds of the ore mined, and
where the payment of royalties by the lessee to the lessor constitutes a
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deductible item from the gross yield of the lessee. The contract herein
provides for the work and lahop only of the contractor in the mining

conttractor render a report to the Tax Commission.

The Tax Commission is vested by law with broad powers relative to
the taxation of net proceeds of mines, and particularly so if such pro-
ceeds are believed to be escaping taxation. In the exercise of such
power, the Commission may examine the books and records of any per-
son necessary for a proper determination of any question relative
thereto. NRS 360.230, 362.200. Also, in this conneetion, the Commission
is empowered to not only examine bhooks and records of any person
when deemed necessary, but may hold hearings and examine witnesses,
all for the purpose of arriving at the true net proceeds (NRS 362.200).
In brief, the Commission is the judge of the validity and sufficiency of
the statement and report of the mine owner or person returning such
statement or report,

It is, therefore, our opinion that the owner (company in above con-
tract) may contract the work and labor of producing the ore, and use

statement,

The Commission, in its discretion, may accept or reject such state-
ment if it determines it does not comply with the terms of the Net
Proceeds of Mines Tax Act, partienlarly NRS 362.120.

The Commission, in its discretion, may require of the owner (com-
pany) further information,

The Commission is empowered, in its diseretion, to require the “con-
tractor” to file a statement covering the period of time and the prop-
erty, the subject of the owner’s (eompany’s) statement.

Respectfully submitted,

RoaEr D. Forry, Attorney General,
By wW. T. MaruEws, Special Deputy Attorney General.
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148. (See Opinion No. 150, March 30, 1960.) Welfare, State Department of.
Budget Director. Applicable federal and state laws construed 28 pro-
hibiting application of federal funds available for child welfare servy-
ices in supplementation solely of State’s share of nonfederal costs
thereof, and to exclusion of any rights of countles to specific benefit
and share therein, Statutory rules of construction applied to provi-
sions of A. B. 25656 (Chapter 173, 1960 Statutes of Nevada), contain-
ing apparent conflicts in requirements, to establish legislative intent
that counties hereafter shall make payments of 33-1/3 percent of
nonfederal share of all maintenance expenses in specified child wel-
fare services.

Carson C1Tv, March 23, 1960.

Mrs. Barpara C. Covanwnan, Director, Nevada State Welfare Depart-
ment, P, 0. Box 1331, Reno, Nevada.

STATEMENT OF FACTS

Drar Mgrs. CoveHLAN: Certain budgetary questions have arisen
concerning the construetion of Assembly Bill 255, enacted by the 1960
Nevada Legislature and approved by the Governor on March 14, 1360,
with immediate effect. (Chapter 173, 1960 Statutes of Nevada.)

It is indicated that state funds for the Department’s program
for Foster Home Care for Children are rendered insufficient for the
last quarter of 1959-1960 because of the provisions of A. B. 255. A
substantial amount of money to supplement state funds for this pro-
gram might be available from federal sources to the extent of $10,000,
under the Social Security Act, Title 42, Section 721 et seq., as amended,
Federal Code Annotated, p. 156 and 1960 Cumulative Supplement, pp.
35-37.

The federal funds indicated would be available between the dates of
April 1 to June 30, 1960 only. It is not anticipated that any federal
funds (certainly no comparable sum) will he forthecoming or available
in future quarters. No federal subventions were budgeted for 1960-
1961 at all for the Department’s Foster Home Care for Children pro-
gram. (Executive Budget for 1960-1961, p. 1086.)

The Department’s caseload estimate for this program for the quar-
terly period remaining in the 1959-1960 fiscal year, as affected by the
provisions of A. B. 255, may be reflected as follows:

TABLE NO. I
Monthly average Quarterly
per child total
Total ... .. . ... $76.00 $20,140
State* ____ .. e 51.00 18,515
County e 25,00 6,625

*Includes §10,000 from federal source, and $1.00 average per child for special
services.
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Total -
“Federal Sheu'e”**w__,.__m .

Nonfederal Share

State e

County ..~ .

*Includes $1.60 average per ehild
$2,623 of the $10,000 in Tederal runds

program; the remaining $4,377
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TABLE NO. II

Monthiy average Quarterly

per child total

$76.00 $11,323

I 37.74 5,623
. 38.26 5,700
25.51 3,800
_______________ 12,75 1,900

ber month for Special 8ervices, and only
which eould pe utiiized for the indicateqd

would revert o the State General Fund, ag

“earned” by expenditure of state funds fop said program,

Table No. «17 shows that
terly requirement for
sufficient if the

the program,
$10,000 available from federal sorrceg were construed

of $20,140 is the estimated quay-
and that funds therefor would be

the sum

under A, B, 255 insup lementation of state funds,
pPD

Table No. “1L,”
strued under

oh the other
the provisiong of A,
instead of being able to provide for

haud, shows that if said $10,000 is con-
B. 255 ag “foderal share,” then
an estimated 265 children, the

Department could only servjee 149 children, sinee the balance of state
funds on April 1, 1960, will only be $3,800 which, through supplemen-

tation of $1,900 o the part
This aggregate snm of $5,700

aid or assistance to the extent of $5,623
the indicated total of $11,323, or an estimated

of $8.817 in connection with ¢
The foregoing factg suffic

of the countties, would aggregate $5 700,
would render the State eligible for federal
more (“federal share”), for
deficit to June 30, 1960
his program.

ently indicate the basis of the first ques-

tion, hereinafter stated, submitted fop our opinion and advice,

The second question, hereinafter

stated, arises from apparent con-

flicts of lanenage as contained in Seetiong 5 and 7 of A. B. 255 and our

3 B 3 - . 3 . - ? .
advice ang OpInion as to legisiative intent ang construction of sajd
provisions, and the interpretation to be given thereto,

1. Is thepe aty prohibition in ejthep
preventing the application of federal fundg available nnder the

Security Act in supplementat
2. Must Seetion 3, subse
referring

to a county payment of 33 L4 pereent

QUESTIONS

federal or state law legally
Social

ion of gtate funds?

ction 1 of A, B 255 be interpreted ag

of the nonfederal share

of all expenses for “maintenance” for foster home care for children, as

defined in the law?

Yes,
Yes,

To question No. 1.
To question No. 2:
ar

CONCLUSIONS
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ANALYSIS
Section 5, subsection 1, of A. B. 255 provides as follows:

In the case of placement of a child under the provisions of para-
graph (e) of subsection 1 of section 3 of this act, 100 percent of
the nonfederal share of all expenses for special services, and 6624
percent of the nonfederal share of all expenses for maintenance,
shall be paid from moneys which may be provided to the depart-
ment by direct legislative appropriation. Thirty-three and one-
third percent of all expenses for maintenance shall be paid by the
county from which the child was placed. (Italics supplied.)

Paragraph (c) of subsection 1 of Section 3 of the Act (A. B. 255),
referred to above, provides as follows:

The department is hereby authorized and empowered :

1. To provide maintenance and special services to-

(e} Children who are placed by court order in the custody of
the department, and who are placed in foster homes or group care
facilities.

Section 7, subsection 2 of the Act (A. B, 25b), provides as follows:

The proceeds of such tax so collected shall be placed in the indi-
gent fund in the county treasury, out of which the county treas-
urer shall transmit to the state treasurer monthly or quarterly, at
the time required by the rules and regulations of the department,
the full amount necessary to pay 3314 percent of the nonfederal
share of payments for the expenses provided for in section 5 of
this act, incurred by that county, and as certified to him by the
county elerk of that county. (Italies supplied.)

The foregoing provisions of A. B, 255 clearly and definitely fix both
state and county responsibility and obligation in terms of the per-
centages which each shall contribute to the “nonfederal” share of the
costs of the program, namely, two-thirds for the State, and one—thi}-d
for the counties. This means that the eosts to the State and counties
will be such amounts as determined after deduction of available “fed-
eral” funds from the actual costs of the program, with the State then
to pay two-thirds, and the counties one-third, of the nonfederal costs.

Since federal aid is only made available on the basis of an acceptable
state program, it might reasonably be argued that federal funds, wh.ell
available, should be considered in supplementation of state funds, with
the eounties also deriving henefit through reduction in the aggregate
costs of the welfare program. In other words, more speeific apportion-
ment of federal funds as between State and counties for determination
of their respective shares of the costs in each county is not expre-‘._:sly
required by the provisions of A. B. 255, if considered alone and with-
out reference to the Social Security Act, under which federal funds
are made available.

However, since A. B. 255 provides for apportionment of costs on the
basis of a formula expressly predicated on available “federal” and.



As amended jn 1958, Section 723 of the Social Security Act, entitled
“Payment to States,” provides as follows:

(a) From the SUmSs appropriated therefor ang the allotmentg
available under this part * * » the Secretary shall from time to
time pay to each State with a plan for child-welfare services devel-
oped as provided ip this part * * » a1l amount equal to the
federal share * * # as determined undep section 524 (section 724
of this title) of the total sum expended under such plan ( including
the cost of administration of the plan) 4 meeting the costg of
district, County, or other local child-welfare services, * # *,

(Italicg supplied. )

(b) The nmethod of computing and bPaying such amounts ghall
be as follows:

subsection (a).

(2) From the allotment available therefor, the Secretary
shall pay the amount estimated, redueced or ereased, as the
case may be, by any sum (not previously adjnsted under thig
seetion) by which he findg that hig estimate of the amount to
be paid the State fop any prior period under this section wag
greater or less than the amount which should have been paid
thercunder to the State for such prior period. ( Aug, 14, 1935,
¢. 531, Title V. Seet. 523, ag added Ang. 28, 1958, P.I.. 85-840,
Title VI, Sect. 601, 72 Stat. 1052,)

We consider the foregoing provisions of federal law clearly determsi.
native of the question before g,

Mauifestly, the costs of the child-welfarpe Program will vary in the
different counties, Section 723 (a) of the Social Security Act (above)
éxpressly stipulates that federal funds, when available and allotted to
the states, shal] be applied to «* = £ meeting the costs of distriet,

eounty, or other loca) child-welfare Services.” Tt is true that payment

mated needs for the Deriod involved, hut they are adjusted, either
upward or downward, through imerease oy reduction in the amount
granted in subsequent periods, to accord with the amount which a state
“earned,” op was entitled to, on the basis of actuaj caseload or child.
Welfare servieey rendered, not only by the state ag a whole, but algg
by cach of the counties.

Such conelusion g inescapable since the above-citaq federal provision
does not allocate available federal funds to the state share alone of the
Program costs in any given county, but applies equally to the county’s
share,
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Although we are cognizant of state legislative intent (as reflected in
the Executive Budget and A. B. 255) that the benefit contemplated for
counties was provided in reduction of their proportionate share of the
costs of child-welfare services to one-third from the previous two-thirds
share which they were required to pay, in both cases, such ratios were
expressly related to the nonfederal costs involved. There was no express
waiver by the counties of the benefits to which they were eligible under
federal law (Soecial Security Act), nor would any such waiver {even
if it had been made) be effective and valid in view of said federal law.

Notwithstanding the effect upon the statewide program because of
insufficient state funds appropriated therefor, and the relative diffienlty
in accounting thereby entailed, we are compelled to the conclusion that
federal law (Social Security Act) requires specific apportionment of
federal funds available to the costs of child-welfare services in each
of the counties of the State and with both State and counties partiei-
pating in such federal funds.

The foregoing analysis is submitted in support of our affirmative
conclusion that there exists a legal prohibition (in federal law) to
application of any available federal funds in supplementation of state
funds only for the child-welfare services indicated.

The answer to the second question submitted is generally contained
in our foregoing analysis.

It is our considered opinion, based upon what we conceive to be legis-
lative intent and reasonable construction of the provisions of A. B. 255,
that county payments for “maintenance” for foster home care for ehil-
dren shall consist of 3314 percent of the monfederal share of oll
expenses for “maintenance” imvolved in such child-welfare services.
Though undoubtedly somewhat inconsistent with the provisions of the
first sentence of paragraph “1” of Section 5 of A. B. 255, the second
and last sentence in said paragraph is definitely governed by, and
dependent upon, said first sentence, both with respect to context and
meaning. This conclusion is confirmed by the provisions of paragraph 2
of Bection 7, appearing later in the Act, where the respective shares of
the costs for State and counties are unambiguously fixed in relation
to the “nonfederal” share of the costs or share of expenses for the indi-
cated child-welfare services.

Any other construetion would result in a requirement of more nioney
than the estimated actunal costs involved, with the counties contributing
more than their proportionate share as legislatively intended. The fol-
lowing hypothetical example will graphically illustrate such result:

Total monthly average

costperchild . £$100.00
“Federal share” 10.00
“Nonfederal” share ... ... . 90.00
State share (two-thirds) . 60.00

County share
(one-third of “all expenses”) . 33.3314 (one-third of $100.00)

Adding “federal” share ($10.00), state share ($60.00), and “county
share” ($33.3314), we secure a sum of $103.33%4, or $3.3314 more than
the assumed total average cost per child.
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Such a result canuot be attributed to the Legislature, either ag
expressly intended or reasonably implied or inferred, on the basis of
all the provisions of the Act, and its apparent objective, as therein
expressed,

We trust that our foregoing analysis suffees in clarification and
resolution of the hudgetary questions and prohlem posed by A. B. 255,
herein considered.

Respecttully stubmitted,

Roger D, FoLry, Attorney Qencral.
By Jon~x A, Porter, Deputy Attorney General,

149, Fire Protection Districts, County, The North Tahoe Fire Protection Dis-
trict is not a “public employer” within the meaning of the Public
Employees Retirement Act. Its employees not eligible for member-
ship.

Carson Crry, March 25, 1960,

HoxorasLe WeNNeTi Buek, Erecutive Secretary, Public Ewmployees
Betirement Board, Carson City, Nevada.

STATEMENT OF FACTS
Deag Mr. Buek:  The North Tahoo Fire Protection District of
Crystal Bay, Nevada, was oreanized under the provisions of Chapter
+id NRS. It obtains its funds for operation as provided by Sections
474190, 474200, and 474210 NRS. The funds of the district are
andited and paid through the offices of Auditor and Treasurer of
Washoe County.

QUESTION
Does the North Tahoe Fire Proteetion Distriet of Crystal Bay,
Nevada, qualify nnder the law as a “public employer” within the mearn.
ing of the Publie Fuployees Retiventent Aet?

CONCLTSION
We have reached the conelusion that the question must be answered
in the negative,

ANALYSIS

As previously stated the North Tahoe Five Protection Distriet was

oreanized under the provisions of NRS 474.010-474.120. The distriet

I8 governed by a Board of Divectors, selected and empowered as pro-

vided in NRS 474.130-474.180. It obtains its funds to defray the costs

of aperation as provided in NRY 474.190-474.210. Under the provisions
ol NRS 474,160, subsection G, it is provided;

The board of directors shall have the power to and it shall.
I
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Such a result cannot be attributed to the Legislature, either as
expressly intended or reasonably implied or inferred, on the basis of
all the provisions of the Act, and its apparent objective, as therein
expressed,

We trust that our foregoing analysis suffices in clarification and
resulution of the budgetary guestions and prohlem posed by A. B. 255,
heroin constdered.

Respectfully submitted,

Roerr D, Forry, Attorney General.
By Jornix A. Porreg, Deputy Attorney General,

149, Fire Protection Districts, County, The North Tahoe Fire Protection Dis-
trict is net a “public employer” within the meaning of the Public
Employees Retivement Act. Its employees not eligible for member-
ship.

Carson Crry, Mareh 25, 1960,

Hoxoraner KexNeTi BUek, Ercenkve Seceretary, Publie Ewmployecs
Betirement Board, Carson City, Nevada.

STATEMENT OF FACTS
Dear Mg, Buex:  The North Tahoe Fire Protection Distriet of
Crystal Bay, Nevada, was organized under the provisions of Chapter
+74 NRS. [t obtainsg its funds for operation as provided hy Sections
47190, 474200, and 474210 NRS. The funds of the distriet are
atudited and paid through the offices of Anditor and Treasurer of
Washoe County.

QUESTION
Does the North Tahoe Fire Protection District of Crystal Bay,
Nevada, qualify under the Jaw as a “public employer” within the mean-
ing of the Public Employees Retivement Aet?

CONCLUSION

We have reached the conelusion that the guestion must be answered
in the negative,

ANALYSIS

As previously stated the North Tahoe Firve Protection Distriet was

organized under the provisions of NRS 474.010-474.120. The district

s governed by a Board of Directors, selected and empowered as pro-

vided in NRS 474.130-474.7180. Tt obtains its fund_s to defray the costs

of operation as provided in NRS 474.190-474.210. Under the provisionsg
of NRS 471160, subsection 6, it is provided:

The board of divectors shall have the power to and it shall:
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Employ agents and employees for the distriet sufficient to main.
tain and operate the property acquired for the purposes of the
distriet.

Nowhere within the chapter is it provided that the agenfs and
employees of the district shall be employed under the provisions of
Chapter 284 NRS (the Personnel Act).

The board of directors of the district are elected by the qualified
electors of the district. (NRS 474.070, and NRS 47 4.140.) Neither the
State, nor an agency thereof or political subdivision of the State has
any control over such board of directors. Such members are elected,
and inducted into office. Thereafter the board controls and regulates
the district in accordance with the statutory law,

Seetion 286.070 NRS provides:

286.070 1. As used in this chapter, “publie employer” means
the state, one of its agencies or one of its political subdivisions,
irrigation districts ereated under the laws of the State of Nevada,
and the Las Vegas Valley Water District, created pursuant to
Chapter 167, Statutes of Nevada 1947, as amended.

2. State agencies are those agencies subjeet to state control
and supervision, including those whose employees are governed by
chapter 284 of NRS, unless specifically exempted therefrom, and
those which deposit funds with the state treasurer.

The North Tahoe Fire Protection Distriet is not a “state agency’ as
hereinabove defined. Neither is it ineluded within the enumeration of
entities contained in subsection 1, above. Tt is therefore not a “public
employer” within the meaning of Chapter 286 NRS.

The fact that the North Tahoe Fire Protection District is 1ot a pub-
lic employer within the meaning of NRS 286,070, is significant in that
NRS 286.290, subsection 1, provides:

286.290 1. No person may become a member of the system
unless he is in the service of a public employer.

Respectfully submitted,

Roarr D. Forry, Attorney General.
By D. W. Priest, Chief Deputy Attorney General.
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150. - Welfars, State Department of, Budget. Director (Attorney G_e_nera_l Opinion

. ‘No. 148, dated March 23, 1960, supplemented. and amended). Appli-

cable federal and state laws construed as legally Justitying applica-

tion of federal funds. (available because of state  child “welfare

services rendered) in supplementation solely of state’s share of z_ion{

.. federal costs of said services. Counties are not. legally entitled to any

' share or benefit in said federal funds, allocable for administrative -
eXpenses. .. . . ' Co e

_ L , Carsow Crry, March 80, 1960. .
. MRS, BarBara (. Covanraw, Director, Nevada State Welfare Depart.
. ment, P. 0. Box 1331, Reno, Nevada. - . . 0 R
- Dmar Mgrs. CoueHpan: Reference is made to your: letter -dated
48, d , ind ein, on the
- basis’ of "certain additional pertinent facts not previously furnished
o us by you and, therefore, not within our contemplation in eonnec-
_tion with said released opinion, ~ = - T e
- The additional pertinent facts contained in your letter, and verified
- by the Budget Director, may be summarized as follows: - B
1. That the possibly “available” federal funds involved in connee-
tion with the State Welfare Department’s Foster Home Care Program
have already been “earned” and have accrued to the State,
~ 2. That in accordance with established procedures, said “earned”
funds are to be transferred by the State Treasurer from the Federal
.Deposit Aceount to the D partment’s Operating Accounts in reimburse-

ment of state funds previously utilized and a.etua_llj’:eg'xpéngiéd_,f__jl"égu; :

fxly, In compliance with budget appropristions as appro

authorized by the Legisliture,

applied to operating expenses of the Department subsequently incurred,
thus aceruing additional “earned” federal funds, PR D
. 4 That for the fiseal year 1959-1960, due to. the failare properly
to estimate and allow for said federal “earned” funds whieh would
accrue, legislatively-approved allocations " or ‘appropriations for 'the
Department’s administrative expenses have been increased. A
5. That it is such surplus funds which-are sought for use by the
Department.in connection with its-administration of the Foster Home
Care Program, - S o T T
6. That if not authorized and so made available, such funds or the
balance thereof on June 30, 1960, must revert to the State General
7. That the respective counties of the State are neither  charged
- with, nor do they bear any part of the Department’s. administrative
tZpenses; and, that none of the counties are entitled to participate,
_&hare, or have any benefit, in said “earned” federal funds,which_—-have_.
ccrned and must, budgetarily, be allocated for ‘the ' Department’s
dministrative expenses. | RS LESE LT S
As stated, these new and additional facts were ot originally. sub-
‘mitted in your request for our opinion and advice.”As we construe
them, they definitely put an entirely different aspeet on the ‘problem,
Contrary to our expressed views in our released opinion, federal law,.
amely, the Social Security Aet (Title 42, Bection 721 et seq;, as
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amended, Federal Code Annotated, p. 156 and 1960 Cumulative Sup-
plement, pp. 85-37) is neither restrictive nor determinative of the
question raised by such facts. State law ( particularly as amended by
A. B. 255 or Chapter 173, 1960 Statutes of Nevada) is alone applicable
and determinative.

We affirm the conclusion, already stated in our released opinion, that
state law contains no express requirement for any more specific appor-
tionment of federal funds as between the State and the counties for
determination of their respective shares of the costs of the child-welfare
services indicated as involved herein. The additional facts now pre-
sented for consideration definitely show that the “earned” federal
funds must, in fact, be allocated (if at all) fo administrative costs of
the Department, in which costs the counties have no financial or legal
respounsibility. Consequently, the counties are ineligible for, and not
legally entitled to, any share or benefit in such “earned” federal funds,
which have acerued to, and are now vested in, the State alone.

The verified additional facts further indicate that the Iiegislature
approved a specified amount of money for administrative expenses of
the Department for certain child-welfare services. No allowance was
made in the estimated needs of the Department for any acerual of
federal funds as “earned” by the State. In any event, the fact is that
such appropriated state funds and “earned” federal funds, aceruing
and properly allocable to the Department’s administrative expenses,
are legally available to the Department for authorized purposes as
approved by the Legislature, notwithstanding any assumed or actual
budgetary mistake.

Based upon the foregoing new and additional facts and review of
applicable federal and state law thereto, we herewith supplement and
amend the conclusions stated in Attorney General Opinion No. 148,
dated March 23, 1960, in respect of question No. 1, therein stated.

Question No. 1 was stated as follows:

“Is there any prohibition in either federal or state law legally pre-
venting the application of federal funds available under the Social
Security Act in supplementation of state funds ”

In view of the new and additional facts herein stated, this guestion
must properly be answered in the negative. Such conclusion and answer
amends and corrects our said released Attorney General Opinion No.
148, dated March 23, 1960, wherever indicated and appropriate.

The syllabus of said released opinion should, as now pertinent, also
be amended to read as follows:

Applicable federal and state laws construed as legally justifying
application of federal funds (available because of state child-
welfare services rendered) in supplementation solely of State's
share of nonfederal costs of said services; counties are not legally
entitled to any share or benefit in said federal funds, allocable for
administrative expenses.

Respectfully submitted,

Roaer D. FoLry, Attorney General.
By Joun A. Porrer, Deputy Attorney General.
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161. District Attorney, Clark County. Election of Five County Commissioners
in Certain Counties, Chapter 85, 1960 Statutes of Nevada, reviewed
and found to constitute reasonable legislative classification and,
therefore, not violative of any constitutional prohibition. Legislative
Intention held sufficiently clear in said Act to constitute carry-over
incumbent as County Commissioner-at-large at time of 1960 general
clection. Any possible question thereon has been conclusively resolved
by Chapter 213, 1960 Statutes of Nevada. A legislator who voted on
the Act held not rendered ineligible for election to office of County
Commissioner created hereby.

Carson Crry, April 8, 1960,

HonorABLE (GiEORGE Formy, District Attorney, Clark County Court-
house, Las Vegas, Nevada.

STATEMENT OF FACTS

DEAR Mg, FoLey: Assembly Bill 170, dated February 9, 1960, as
amended, has been enacted into law as Chapter 85, 1960 Statutes of
Nevada.,

The Act affects county government by providing for the election of
five county commissioners in counties having 50,000 or more population,
and amends previous law by providing for the number, qualifications
and eleetion of connty commissioners, commissioner districts, members
of boards of county highway commissioners, county boards of hospital
frustees, and certain changes necessitated by the increase in the num-
ber of county commissioners. Further, the Act establishes the procedure
for increasing the number of county commissioners, and makes pro-
vision for certain other related matters,

This office is in receipt of various requests for opinion and adviee
coneerning the constitutionality and construetion and applieation of
said Act, or provisions thereof. These inquiries are embodied or
reflected in the following questions,

QUESTIONS

1. Is Chapter 85, 1960 Statutes of Nevada, violative of any provi-
sion of the Constitution of the State of Nevada?

2. What position or status does Paragraph “2,” Section 3, of Chap-
ter 85, 1960 Statutes of Nevada, establish for a earry-over county
commissioner under the required 1960 general election therein pro-
vided ?

3. Is a legislator who voted on Chapter 85, 1960 Statutes of Nevada
ineligible for election to the office of county commissioner as created
by said Act?

CONCLUSIONS

To question No, 1: No.

To question No. 2: The carry-over county commissioner is legisla-
tively intended to be holding the position and status of county com-
missioner at large in the composition of the board of county
commissioners under and subsequent to the 1960 general election pre-
seribed by the Act.

To question No. 3: No.
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ANALYSIS

Insofar as here relevant, Article IV, Section 20 of the Nevada Con-
stitution provides as follows:

The legislature shall not pass local or special laws * * * regu-
lating the election of county and township officers * * * (Italics
supplied.)

Article IV, Section 21, of the Nevada Constitution, provides as
follows:

In all cases enumerated in the preceding section, and in all
other cases where a general law can be made applicable, all laws
shall be general and of uniform operation throughout the state.

Article TV, Section 25, of the Nevada Constitution, provides as
follows:

The legislature shall establish a system of eounty and township
government, which shall be uniform throughout the state.

Article IV, Section 26, of the Nevada Constitution, provides as
follows:

The legislature shall provide by law for the election of a board
of county commissioners in each county, and such ecounty commis-
sioners shall, jointly and individually perform such duties as may
be preseribed by law.

As may be noted from the above, the only apparent constitutional
inhibition that can be raised against the validity of Chapter 85, 1960
Statutes of Nevada, is that it constitutes “local or special” legislation,
and would not have uniform operation throughout the State. (MeDon-
ald v. Beemer, 61 Nev. 419, 220 P.2d 217.)

The Act contemplates application of its provisions to every county
having a population of 50,000 or more, as determined by the last pre-
ceding national censns of the Bureau of Census of the United States
Department of Commerce, or, in the alternative (until the 1960 decen-
nial census is ecompleted), as determined according to the figures con-
tained in the Bureau of Census document designated Series P25, No.
210, Current Population Estimate. In this respeect, said Aect differs
quite clearly from the law struck down in the above mentioned case of
MecDonald v. Beemer, supra, which was expressly made applicable only
to Washoe County. (Chapter 30, Statutes of Nevada, 1933.)

Reasonable elassification in a legislative acet is not prohibited by a
constitution prohibiting passage of local or special laws, State v. Dono-
van, 20 Nev, 75; Singleton v. Eureka County, 22 Nev. 91, 97 et seq.,
35 Pac, 833; State v. Boyd, 19 Nev. 43, 5 Pac. 735.)

*¥ % % (lassification is permissible under constitutional pro-
vistons forbidding local or special laws, provided not only the law
applies uniformly to all persons in its operation who are in the
same circumstances, but provided there is a rational basis for
putting the persons to whom it applies in a different group from
other persons. Therefore, the rule is settled that a statute relating



REPORT OF THE ATTORNEY GENERATL aB7

to persons or things as ¢ class is a general law, but a statute relat-
ing to particular persons or things of a class is special. Under thig
rule it is apparent that in every case the vice of g law, as a special
law, is that it rests upon a false and deficient classification and
does not embrace all of the class to which it ig naturally related.
(Italies supplied; 12 Am.Jur. 238 et seq., Sections 541, 542, see
cases, Permanent AL R, Digest, Vol. 3, See. 256, p. 229 ot seq.,
A L.R.2d Digest (Vol. 1-50) Sections 150, 151, and eases therein
cited.)

ok ok

The constitutional inhibition of special legislation affecting
counties or municipalities ig frequently obviated by certain elagsi.
fieation of the sub Jeet matter of the legislation, which elassification,
when it bears g reasonable relation to the object of the legislation,
renders unobjectionable laws which otherwise would fall within
the coustitutional inhibition. With respect to legislation relating
to counties and munieipalities, classification according to popula-
tion, although this method amounts to the seleetion of a partienlar
county or ¢ity to which the law shall apply, has long been regarded
a8 & proper basis upon which to predicate what would be considere(
special or Iocal legislation. Some authorities have taken the view
that the population basis is the only reasonable one which may be
used in legislation pertaining to political subdivisions of the state.
(Note, 50 A.LL.R, 1163, citing R.C.L. 819, Sections 67 et seq., and
a number of judicial decisions.)

See: Attorney General Opinion No. 80, dated July 15, 1955, and
Nevada cases eited therein.

Generally, see: May v. City of Laramie, 131 P.2q 300, 58 Wyo.
240; Bedwell v. Board of Trustees, ete,, 166 P.2g 994, 114 Col.
475; Miller v, Jackson, 199 P.2d 513, 116 Kan, 141; County
Com’rs. of Oklahoma County, 257 P.9q 802; City of Lawrence V.
Robh, 265 P.24 317, 175 Kan. 495; Thompson v. Dickson, 275 P.2g
749, 202 Or. 394; State ex rel. Fatzer v, Urban Renewal Agency
of Kansas City, 296 P.24 656, 179 Kan., 435; City of Walnut Creek
v. Silveira, 306 P.2q 453, 47 (2d 804; Haas v, Holloman, 327 P.24
655; City of Kansas City v. Robb, 332 P.2q 520, 183 Kan. 834.

The foregoing sufficiently establishes the rule that a legislature may
make classification of counties on a population hasis if such classifica-
tion is reasonable and intended to have uniform operation upon all
eounties which fall within the classification,

In ovder for a classification of cities (or counties) for purposes
of legislation to be valid under a eonstitutional provision prohibit-
ing special or class legislation, it must be so constituted as not to
preclude additions to the numbers (eities or counties) included
within the classification. (See: Permanent A.ILR. Digest, Vol. 10,
pp. 452, 453, Sections 176, 177, citing Axberg v, Lincoln, 141
A.T.R. 894, 141 Neb. 59, 2 N.W.2q 613; parenthetical words sup-
plied to denote more clearly application herein.)
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That the provisions of Chapter 85, 1960 Statutes of Nevada, othey.
wise constitute proper classification or regulation of the counties to
whieh the Act is made applicable would appear reasonably clear, The
inereased population involved, and the manifold and complex problems
confronting and demanding the consideration of county governing
hoards, as well as the need for representation on said boards of officials
who may be more responsive to the specific needs of the distriets from
which they are elected to office, are matters that should be patent and
readily conceded. In this connection, it is, moreover, proper to note
that the test regarding the reasonableness of any legislative classifica-
tion is not the wisdom thereof, but rather the good faith of the legisla-
tare in making the same. Such good faith is presumed, and, in the
absence of clear contravention of constitutional law, the courts will not
encroach npon legislative prerogatives in such matters.

Article I1, Seetion 1, of the Nevada Constitution grants the franchise
to all United States citizens, 21 years of age or older, with actual state
and district or county residence of six months and thirty days respeec-
tively,

NRS 244.020, as amended, provides that county commissioners shall
be qualified eleetors of their respective counties, except as further
requiring residence under the new Aef in counties of 50,000 or more
population; and NRS 244.025 is now amended so as to be applicable
to counties of 50,000 or more population, regarding which there is
presently required election from among the qualified residents of the
designated districts or areas, by the qualificd electors in such districts
or areas, of county commissioners, conformably with the new provisions
in the Aect.

We find no conflict of the new requirements with constitutional or
statutory provisions respecting districting, residence requirements and
eligibility to office of qualified persons to the offices of county commis-
sioners, or the persons who shall bhe deemed qualified electors in any
election for any of the several offices of the board of county ecommis-
sioners. )

The distribution of representation on the boards of county commis-
sioners of the affected counties on the basis of county seats, unincorpo-
rated area, incorporated cities, and at large, is reasonably designed to
attain more responsive government and representation by officials who
may be cleeted from the specified areas. The requirement of residence
within the area from which any aspirant to office desires election to the
board of county commissioners must also be deemed reasonable as
designed to the same end, or results. Both distrieting and the proeedure
for elections are specifically and plainly spelled out in the Aect; and,
finally, there is no interference with, or any divestment of, office of any
present incumbent, appointed or elected.

We conclude, therefore, that the Act jn question is not a local or
special law, as prohibited by the State Constitution, but a general law
which, in respect of counties of the specified population, will have
general application and operate uniformly throughout the State. Ba_sed
upon said analysis and conelusions, said Act, in our considered opinion,
is not violative of any constitutional provision.
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Addvessing ourselves to the second question herein, it will he noted
that Section 3 of the Act makes mandatory the election at the 1960
general election of one board member who is resident at the county
seat and one hoard member, resident in the unincorporated area of the
county, each for a term of two years, and one board member, resident
at the county seat, and one hoard member, resident in an incorporated
¢ity which is not the county seat, each for a tery of four years.

As a result of such 1960 election, therefore, four of the five desig-
nated commissionery anthorized and required by the Act, and three of
the four specified areas or districts designated to have board represen-
tation, will he accounted for. This leaves the carry-over ineumbent
commissioner as the fifth member of the county board after the 1960
general election, and hoth zu'ithmetically or logically, the member legis.
latively intended to be the at large representative on the board of
county commissioners, since he was eleeted at large ang holds such
office on a county-wide hasis, Thus, districting or apeq, representation,
as called for by the Act, is made complete with the 1960 general elee-
tion,

It confirmation of such legislative intention were needed, it is to be
found in the reguirements established for the 1962 general election,
when three vacancies in commissioner offices are deemed to exist,
namely, the two two-year terms filled by the 1960 election, to provide
representation to the county seat and to the unincorporated area, and
election of the board member to provide representation at large, obvi-
ously intended to g1 the office held by the carry-over commissioner
which was not vacant at the time of the 1960 general election, but
which office ig actually vacant for the 1962 election. Finally, A. B. 268,
submitted subsequent to enactment of A, B. 170 into law (Chapter 85,
1960 Statutes of Nevada), and also approved and signed into law as
Chapter 213, 1960 Statutes of Nevada, expressly confirms such legis-
lative intent.

We conelude, therefore, that the Aet iy sutficiently clear to establish
the fact that the Legislature intended to constitute the carry-over
contmissioner as the at large member of the board of county commis-
sioners at the time of the 1960 general election, Any question thereon
has, in any event, heen entirely dispelled by enactment of A, B. 268
into law as Chapter 213, 1960 Statutes of Nevada,

The third and Iast question included within the scope of this opinion
requires a negative answer ou the basis of the provisions of Artjele
IV, Section 8, of the Nevada, Constitution, namely:

No senator or member of agsembly shall, during the term for
which he shall have heen elected, nor for one year thereafter, he
appointed to any civil office of profit under this state which shall
have been created, or the emoluments of which shall have been
inereased during such term, except such office as may be filled by
elections by the people. (Ttalies supplied.)

We do not find any statutory provision imposing any oreater restrie-
tion on the right of legislators to seek public office, and we therefore
conelude that a legislator who voted on Chapter 853, 1960 Statutes of
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Nevada, is not rendered ineligible for election to the office of county
commissioner as created by said Act.

Respectfully submitted,

Roger D. FoLxy, Attorney General.
By Jou~N A. PorTER, Deputy Attorney General,

162. Btabilization and marketing of fluid milk and funid cream. State Dairy
Commission’s authority to prescribe certain mandatory provisions to
be included in all producer-distributor contracts within the dairy
industry in Nevada.

Carson Crry, March 31, 1960.

Mr. CLARENCE J. Cassapy, Admindstrator-Secretary, Nevada State
Dairy Commission, 830 Byland Street, Reno, Nevada.

STATEMENT OF FACTS

Duar MR, Cassapy: The Legislature in 1955 in its initial Act set-
ting up a State Dairy Commission, and by amendment in 1957 and
1959, has enacted and amended NRS 584.568 and 584.570 providing
certain mandatory provisions which are directed by that body to be
included in all stabilization and marketing plans.

In compliance with the provisions of NRS 584.590, certain hearings
were conducted by the State Dairy Commission in the months of
November and December, 1959, After due deliberation and considera-
tion of testimony presented by witnesses representing all interests of
the dairy industry in Nevada within the various marketing and stabili-
zation areas, the members of the Commission in g meeting duly and
properly called, adopted and enacted marketing and stabilization plans,
which became effective for enforecement purposes on January 1, 1960,

In all of these plans, there is contained the following provisions:

“ARTICLE IV
UBAGE AND QUANTITY DETERMINATIONS
Section A, Usage Determinations:

1. Milk fat or skim milk, or any combination of milk fat and skim
milk, sold or transferred by a distributor to another distributor shall
be presumed to have a Class I usage, unless such selling or transferring
distributor shall furnish satisfactory proof to the Commission that the
usage was other than Class I. Such proof ghall specify the class usage
if other than Class I.

2. A distributor who purchases milk fat or skim milk or any com-
bination thereof from a Grade A producer, including any association
of producers, will keep complete and aceurate records of the usage of
such product, since it shall be presumed that this purchase will have a
Class I usage unless the distributor can furnish satisfactory proof to
the Commission that the usage was other than Class I. Such proof shall
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Nevada, is not rendered ineligible for election to the office of county
commissioner as created by said Aect.

Respectfully submitted,

Rocer D. FoLry, Attorney General.
By Joux A. PorTEr, Deputy Attorney General,

162, Stabilization and marketing of fluid milk and fluid cream. State Dairy
Commission’s authority to prescribe certain mandatory provisions to
be included in all producer-distributor contracts within the dairy
industry in Nevada.

Carson Crry, March 31, 1960.

Mg. Crarence J. Cassapy, Admz’m’stmtor-Secretary, Nevada State
Dairy Commission, 830 Ryland Street, Reno, Nevada.

STATEMENT OF FACTS

Desr Mr. Cassapy: The Legislature in 1955 in its initial Aet set.
ting up a State Dairy Commission, and by amendment in 1957 and
1959, has enacted and amended NRS 584.568 and 584.570 providing
certain mandatory provisions which are directed by that body to be
included in all stabilization and marketing plans.

In compliance with the provisions of NRS 584.590, certain hearings
were eonducted by the State Dairy Commission in the months of
November and December, 1959. After due deliberation and considera-
tion of testimony presented by witnesses representing all interests of
the dairy industry in Nevada within the various marketing and stabili-
zation areas, the members of the Commisgion in a meeting duly and
properly called, adopted and enacted marketing and stabilization plans,
which became effective for enforcement purposes on January 1, 1960.

In all of these plans, there is contained the following provisions:

“ARTICLE 1V
USAGE AND QUANTITY DETERMINATIONS

Section A. Usage Determinations:

1. Milk fat or skim milk, or any combination of milk fat and skim
milk, sold or transferred by a distributor to another distributor shall
be presumed to have a Class I usage, unless such selling or transferring
distributor shall furnish satisfactory proof to the Commission that the
usage was other than Class 1. Such proof shall specity the class usage
if other than Class I.

2. A distributor who purchases milk fat or skim milk or any com-
bination thereof from a Grade A producer, including any association
of producers, will keep complete and accurate records of the usage of
such product, since it shall be presumed that this purchase will have a
Class I usage unless the distributor ean furnish satisfactory proof to
the Commission that the usage was other than Class I, Such proof shall
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specify the clagg usage if other than Class I, however, plant loss will
not exceed one pereent (1%) ang saleg replacements wiJ] not exceed
0ne pereent (19 »
“ARTICLE v
MANDATORY PROVISIONS

As required by Chapter 584, Nevada Revised Statutes, ag amended,
distributors ang retailers are prohibited from engaging in the unfair
practices hereinafter set forth.

Seetion D, _

The purchage of any fhid milk in exeess of two hundred ( 200) gal-
lons monthly from any producer op association of producers unless 5
written contract has been entered into with such producer o associa-
tion of Producers stating the amount of fluid milk to be purchageq for
any period, the quantity of gyeh milk to he paid for as (Clagg Iin

lowing month and the remaindey not later than the 15th day of
said month, the charges for transportation if hanled by the distriby.
tor, and may eontain such other provisiong 4s are not in confliet with
this aet, ang shall contain g Proviso to the effect that the producer
shall not, be obligated to deliver in any calendar month flnid milk to pe

ditcers,
L The written contract that shajj be entered inty with a producer
or association of producers and q distributor w4l wmelude the following

DIovisions s

A Distributor agrees to purehase from Producer, ang Producer
agrees to sell to Distributor,m_.,._-,ﬂ_..,____..lbs. of milk or ____~ lbs. of
milk fat per month, For_ ~Ibs. of mille op__ ™

Ibs, of fat per month, the Distributor agrees to pay the Producer a
Price not less than the minimum price for (lags T milk ag established
by the Nevada State Dairy Commission for the marketing area in
which said milk is purchaged. The amount of milk to be paid for ag
Class T ghal] not bhe less than eighty percent (80%) of the total con-
tractual amonnt,

b, For milk supplied in excagg of contractual amount for Qlasg [
Purposes, the Distributor further agrees to pay acecording to usage of
Such milk, The Price to be paid the Producer for Class IT and 117 usage
shall 1ot he less than the minimum for such Class ag established by
the State Dairy Commission fop the marketing area in which it ig
Purchaged ”
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be ineluded in all producer-distributor contracts as well as other
required conditions.

QUESTION

Do the regulations in question concerning contractual relations of
producers and distributors amount to a violation of the guarantee of
freedom of contract as safeguarded in the Nevada State Constitution
by Article I, Section 8, and also the United States Constitution in the
V and XTV Amendments?

CONCLUSION

The regulations in question do not amount to an illegal and uncon-

stitutional infringement upon the contract rights of producers and

distributors in the milk industry within the State of Nevada as guar-
anteed by the Nevada and United States Constitutions.

ANALYSIS

The general rule is well settled that the right to make contracts is
not absolute. There is no absolute freedom to contract as one chooses,
for the liberty of contract guaranteed by the Constitutions, like the
general concept of liberty thus guaranteed, is freedom from arbitrary
restraint, not immunity from reasonable regulation imposed in the
interest of the community.,

The states may regulate and limit liberty of contract provided
that the limitations imposed are reasonable, Such state regulation
is generally exercised by means of the police power for the promo-
tion of the health, safety, morals and welfare of the inhabitants
of the states. (11 American Jurisprudence, Constitutional Law—
See. 341.)

The production and distribution of fluid milk and fluid eream has
been declared by the Nevada Legislature “to be a business affected with
a public interest,” Nevada Revised Statutes 584.390. Pursuant to this
finding of fact by the Legislature, it passed an Aect in 1955 entitled
“Stabilization and Marketing of Fluid Milk and Cream” being NRS
584,325 to 584.690. In this Act (NRS 584.390) the Legislature declared
its intent as follows:

The provisions of NRS 584.325 to 584.690, inclusive, are enacted
in the exercise of police powers of this state for the purpose of
protecting the health and welfare of the people.

The instant legislative Act then proceeds to provide for the enforce-
ment of the Act, picking of personnel for membership on the Commis-
sion and delegates to the Commission certain powers and authority te
pass regulations, adopt stabilization and marketing plans, conduct
hearings, issue subpenas, summon witnesses and perform other admin-
istrative and quasi-legislative acts. The legislature further stated that
the powers conferred upon the Commission shall be liberally construed.
(NRS 584.415.)

In American Law Reports annotation cited as 119 ALR. 956, the
matter of right of contract is set forth as follows in par. 7 at page 961:
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Liberty of contract and the right to use one’s property as he
wills are fondamenta] constitutional guaranties, but the degree of
suceh gnaranties mugt be determined in the light of goein] and
economic conditions that prevail at the time the guaranty is pro-
Posed to he exereiged rather thau at the time the Constitution was
approved securing it ; otherwige the Power of the legislature
becomes statie and helpless to regulate and exten( themn to new
conditions that constantly apyise,

Constitutional guaranties have never been thought to be immune
from regulation op limitation in the interest of the common good.
When limited, the process has heen evolutionary rather than spon-
taneons. Regulation might bhe appropriately denied today that
could he just ag appropriately granted tomorrow. When the exer-
eise of a constitutional guaranty is limited to such g small sector
of the population that the rights of the public will be Protected
by unrestrieteq competition, the legislature will not generally
attempt to regulate, but when large numbers become involved,
many of whom are tnequal in the race, and thejp economic secu-
rity becomes imperiled through the exercise of what may appear to
be the constitutional right of another, then the legislature hag not
hesitated to step in and regnlate,

The factors determining the regulation of a trade, business or
profession are for legislative determination hut they have generally
been actuated by publie necessity. If done in the exercise of the
police power, the health, morals and welfare must he involved. It
has also been saig that the business regulated must be affected by
or clothed with g public interest, hut regardless of the basis on
which done, if publie necessity requires it would he contrary to

ized society, he swrrenders a measure of hig freedom and the more
thickly that society becomes populated and the more complex its
means of making a ] iving become, the more freedom he must make
up his mind to surrender,

There is no magic in the phrase, “clothed with or affected with
a public interest.” Any business ig affected by a public interest,
when it reaches such proportions that the interest of the public
demands that, it bhe reasonably regulated to conserve the rights of
the public and when this point is reached, the liberty of contract
must necessarily he restricted, If the regulation involves the Ggues-
tion of price limitation, it will pe upheld unless clearly shown to
be arbitrary, discriminating or beyond the power of the legislatnre
fo enforee. Nebbia v, New York, 291 U.8. 502, 54 .04, o085, 78
L.Ed. 940, 89 AL R. 1469; Borden’s Farm Products Co., Tne. v,
Ten Eyck, 297 1.4 251, 56 K.(Ct. 453, 80 L.Eq. 669; West (loast
Hotel Co. v. Parrish, 300 .8, 379, 57 8.Ct. 578, 81 I.Ea. 703, 108
ALR. 1330, Highland Farmsg Dairy v, Agnew, 300 US. 608, 57
S.Ct. 549, 81 T..Fd. 835; Miami Home Milk Producers Association

88
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v. Milk Control Board, 124 Fla. 797, 169 So. 541, See, also, infer-
ences from Eeonomy Cash & Carry Cleaners, Ine. v. Cleaning,
Dyeing & Pressing Board (128 Fla. 408, 174 So. 829), supra;
Coleman, Sheriff v. State ex rel. Lichtenstein (128 Fia. 408, 174
So. 829}, supra; and Bon Ton Cleaners and Dyers, Inc. v, Clean-
ing, Dyeing & Pressing Board (128 Fla. 533, 535, 176 So. 53),
supra.

The above stated limitations upon the right or freedom of contract
was cited verbatum in Robinson v. Florida Dry Cleaning & Laundry
Board, 194 So. 269. A review of the many cases involving the test of
constitutionality of so-called dairy or milk acts shows that the issue
of being deprived of property without due process of law as defined in
the United States Constitution in Sec, 1 of the 14th Amendment and
various comparable sections of the Constitutions of the several states,
has consistently heen raised. The earlier cases dealt with the price
fixing features of the various milk acts, however, recently the attention
of the courts has been directed to the so-called unfair trade practices
sections of the acts.

The “Mandatory Provisions” concerning contractual requirements
contained in the aforesaid stabilization plans were passed pursuant to
NRS 584.570—Mandatory Provisions—Unfair Practices ; Certain Prac-
tices of Distributors Prohibited Whether Plam in Effect or Not,

In two very recent decisions involving a determination of the consti-
tutionality of similar unfair practices provisions, the Supreme Court
of Wisconsin in the cases of Borden Co. v. Donald McDowell and State
of Wisconsin and Wright & Wagner Dairy Co. v. Donald MeDowell and
the State of Wisconsin, cited as 8 Wis.2d 246, 99 N.'W.2d 146, held the
restrictions against the practices to be constitutional. In its opinion,
the court stated,

Respondents contend that these statutes deprive them of free-
dom of contract, a property right. We have often upheld statutes
which restrict long continned freedoms to make contracts in the
course of their business where the legislature has determined that
the public welfare requires restriction.

Governed by such precedents, we conclude that the dairy indus-
try is subject to regulation and has been regulated so by the
legislature for the public welfare for many years. The present stat-
utes seem to us to be of the nature of those which we have pre-
viously sustained as constitutional,

The monopolistic tendenecies in merchandising practices which
the legislature perceived and believed to be inconsistent with the
public welfare were not mere bogies under the bed but were belie.fs
based on facts which reasonable and honest men could entertain
even if other men equally honest and reasonable might see the
facts differently and reach different conclusions, The prohibitory
and regulatory methods chosen by the legislature are not inappro-
priate to the publie purpose sought by the legislature to be accom-

plished.

From the foregoing, it is clear that the provisions in question do not
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violate the due brocess clauses of the United States nor the Nevada
State Constitutions,
Respectfully submitted,

Roezr D. Forgy, Attorney General,

By Josepm J. Kay, Jr., Special Deputy Attorney General
For Nevada State Dairy Commission,.

163. Welfare, State Department of, Budget Director. Chapter 173, 1960 Stat-
utes of Nevada construed. Administration of public assistance pro-
grams listed in said Act, and current and future payments therefor,
to the extent of authorized available funds, unless in clear contra-
vention of express provisions therein, not affected by Act. Apparent
conditional limitations contained in Section 4 of said Act specifically
Pertain to Department “employees” rather than Department ag such,
Contractnal arrangements with Bureau of Indian Affairs providing
for foster home care of Indian children heid not affected by Act.

Carson Ciry, April 15, 1960,

Mrs. BarBara C, CoucHLaN, Dirvector, Nevada State W elfare Depart-
ment, P. 0. Box 1351, Reno, Nevada.

STATEMENT OF FAQTS

DeaArR Mrs., CoucHLAN: Request is made for advice as to the con-
struetion and application of Sections 3 and 4 of Chapter 173, 1960
Statutes of Nevada, as said sections relate to children currently under
care by the State Welfare Department, and also as the provisions
therein contained are legislatively intended to affect services to chil-
dren provided hy the Department in the future.

It is indicated that prior to enactment of Chapter 173, 1960 Statutes
of Nevada, and for the fiscal year 1959-1960, state funds were appro-
priated to the State Welfare Department as follows:

Handicapped Childven . $6,500.00
Child Welfare Services (Unmarried mothers

and children awaiting adoptive placement) . 10,000.00
Foster Home Care.. =~~~ 10,000.00

The fund for Handicapped Children has been used for the purpose
of enabling children throughout the State fo utilize special training
and edueational facilities which were not available in their loeal com-
munities. Legal eustody of said children in the Department has not
heen a prerequisite to such assistance. Payments from this fund were
for foster family care, speeial needs, transportation, and similar sery.
iees. Bleven children are currently receiving such assistance and help.

The Child Welfare Service fund has heen used for maintenance and
medical eare for unmarried mothers and foster home care for children
pending placement in adoptive homes, The children receiving such help
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violate the due process clauses of the United States nor the Nevada
State Constitutions.
Respectfully submitted,

Roeer D. Forgy, Attorney General,
By Josuer JJ. Kav, Jr., Special Deputy Attorney General
For Nevada State Dairy Commission.

153. Welfare, State Department of, Budget Director, Chapter 173, 1960 Stat-
utes of Nevada construed. Administration of public assistance pro-
grams listed in said Act, and current and future payments therefor,
to the extent of authorized available funds, unless in clear contra-
vention of express provisions therein, not affected by Act. Apparent
conditional limitations contained in Section 4 of said Act specifieally
pertain to Department “employees” rather than Department ag such,
Contractual arrangements with Bureau of Indian Affairg providing
for foster home eayre of Indian children held not affected by Act.

Carsow Crry, April 15, 1960.

Mrs. BaArrara C. Covarrax, Divector, Nevada State Welfare Depart-
ment, P. 0. Box 1351, Reno, Nevada.

STATEMENT OF FACTS

Drar Mrs. Covarinax: Request is made for advice as to the con-
struction and application of Sections 8 and 4 of Chapter 173, 1960
Statutes of Nevada, as said sections relate to children currently under
eare by the State Welfape Department, and also as the provisiong
therein contained aye legislatively intended to affect services to chil-
dren provided by the Department in the future.

It is indicated that prior to enactment of Chapter 173, 1960 Statutes
of Nevada, and for the fiscal year 1859-1960, state funds were appro-
priated to the State Welfare Department as follows:

Handicapped Children e e $6,500.00
Child Welfare Services (Unmarried mothers

and children awaiting adoptive placement)._. 10,000.00
Foster Tlome Care . e 10,000.00

The fund for Handicapped Children has been used for the purpose
of enabling children throughout the State to utilize special training
and educational facilities which were not available in their loeal com-
munities. Legal custody of said children in the Department has not
heen g prerequisite to such assistance. Payments from this fund were
for foster family care, special needs, transportation, and similar serv-
iwes. Bleven children are currently receiving such assistance and help.

The Child Welfare Service fund has been used for maintenance and
edical eare for unmarried mothers and foster home care for children
pending placement in adoptive homes. The children recetving such help
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and assistance eurrently number 37 , and have either been relinquisheqd
by the natural parent(s) to the Department for adoptive placement,
or are in the Department’s custody as a result of court action prior to,
or following, termination of parental rights.

The Foster Home Care fund has been used to pay part of the cost
of such care for children who had to be cared for away from their own
homes and who eould not benefit from group care. Counties paid $50
per month (the same amount paid by eounties for a child in the Nevada
Children’s Home), and the remaining cost, ineluding medieal care, has
been met out of this fund. The Department either has custody for each
such child or a voluntary agreement with the child’s parents. Twenty-
nine children are currently receiving assistance from this fund.

Since 1951, under an approved contractual arrangement with the
Bureau of Indian Affairs, the Department has also furnished foster
home care to Indian children certified to it by the Commissioner of
Indian Affairs or his authorized representative. A total of 56 children
are currently in foster homes under this program, the expenses for
which are borne by the Bureau of Indian Affairs,

Insofar as here pertinent, Section 34, Chapter 250, 1960 Statutes of
Nevada, authorized appropriations to the State Welfare Department
of the following sums for the ensuing fiscal year:

Handicapped Children e $14,370.00
Child Welfare Services.. . 16,872.00
Foster Home Care. . . 67,500.00

Insofar as here pertinent, Section 1, Chapter 262, 1960 Statutes of
Nevada, authorized appropriations to the State Welfare Department
of the following expenditures for the ensuing fiscal year:

Foster Home Care. $31,950.00
Foster Home Care for Indian Children. .. 40,000.00

As indicated, both of these last two mentioned laws become effective
as of July 1, 1960,

Chapter 173, 1960 Statutes of Nevada (the law containing the see-
tions submitted to us for statutory eonstruction) became effective upon
bassage and approval, namely, March 14, 1960.

QUESTIONS

1. Can the State Welfare Department legally continue to make pay-
ments on behalf of children currently receiving assistance on the basis
of the various aunthorized programs in effect prior to enactment of
Chapter 173, 1960 Statutes of Nevada?

2. Do the provisions of Chapter 173, 1960 Statutes of Nevada, pros-
pectively prohibit the State Welfare Department from furnishing fos-
ter home care to Indian children pursuant to contractual arrangements
with the Bureau of Indian Affairs? -

3. Is the State Welfare Department prohibited from rendering
future services under its various programs as heretofore except in
strict compliance with the conditions as to method of initial referral
set forth in Section 4, Chapter 173, 1960 Statutes of Nevada ?
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CONCLUSIONS
To question No. 1. Yes.
To question No, 2. No.
To question No. 3. No,
ANALYSIS

Seetion 3, Chapter 173, 1960 Statutes of Nevada, insofar as here

pertinent, provides as follows:

The department ig hereby authorized and empowered

L To provide maintenance and special services to:

(a) Unmarried mothers and children awaiting adoptive place-
memt,

(b) Handicapped childven who are receiving specialized care,
training or education.

(e) Children who are placed by court order in the custody of

the department and who are placed in foster homes op group care
facilities,

Section 4, Chapter 173, 1960 Statutes of Nevada, provides ag follows:

Nothing in thig or any other law shall he construed as anthoriz-
ing any employee of the department to provide maintenance and
special serviees for any child or youth except: '

1. Upon the request of a ehild or Youth whom the department
determines to he emaneipated; or

2. Pursuant to court order or request; or

3. Upon referral of appropriate law enforcement officials for
emergency care,

Our attention has beon called to the fact that a nmore comprehensive
Inll, intended to provide & sufficient legal hase for public child welfare
and youth services, lamely, Assembly Bill 27, had been submitted to
the 1960 legislative session. However, when it appeared unlikely that
such measure might e cnacted because of ity comprehengive scope, it
was decided to submit g substitute bill, hamely, Assembly Bil 255,
now Chapter 173, 1960 Statutes of Nevada, less comprehensive in
scope, and for the most part, excerpted from Assembly Bill 27, even
to the extent of identiea) language employed,

Careful review of the Drovisions of Assembly Bill 27 (which failed
of enaetment) diseloses that in addition to the three methods of initial
referral contained in Seetion 4, Chapter 173, 1960 Statutes of Nevada,
supra, Section 30 (of Assembly Bill 27) also incliudeqd the following:

(a) Upon the request or with the consent of hig barent, guardian
or enstodian, or of the person serving in loco parentis ; and where
care is to be provided for sueh child or youth ontside of his own
home such reguest shall be in writing and signed by hig parent or
guardian * # »

Section 27, subsection 2, of Assembly Bill 27 contained the following
mrohibition :

No officer or employee of the department may aceept appoint-
ment as the guardian of a child or youth whose legal custody is
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vested in the department, except when parental rights have been
terminated and the department has been authorized to place the
child or youth for adoption.

The questions submitted to us for determination obviously stem from
the failure to include in Chapter 173, 1960 Statutes of Nevada, the
above-quoted excerpts from Assembly Bill 27 which failed of enact-
ment,

It is properly indicated that, prior to enactment of Chapter 173,
1960 Statutes of Nevada, it was not legislative intent to limit serviees of
the Department to handicapped children, unmarried mothers, and chil-
dren awaiting adoptive placement to the three conditions of referral pro-
vided in Section 4 of said Act. In point of actual fact, we are informed
that the majority of payments currently being made and pending in
these three categories involve cases where the initial request did not
come from an emancipated child or youth, are not pursuant to court
order or request, or were not referred by an appropriate law enforce-
ment official. Nor have the children in such three categories (unmarried
mothers under 21 years of age, children awaiting adoptive placement,
or handicapped children) been placed in the custody of the Depart-
ment by eourt order, except in a few instances,

Specifically, therefore, the basic two-fold question which must first
be resolved is whether the Legislature, by approval of Section 4 of
Chapter 173, 1960 Statutes of Nevada, intended to effeet any change
In policy concerning eligibility for public assistance on the part of any
or all of the three categories embraced within the provisions of the Act:
or, whether the Legislature intended to restrict the jurisdiction of the
Department in the granting of such public assistance to the enumerated
conditions of initial referral listed in Section 4.

We are of the considered opinion that the foregoing basic two-fold
question must be answered in the negative as to both aspects thereof.

Construed strictly and oul of context with other provisions of the
Act, it would reasonably appear that the conditions set forth in Section
4 thereof would, for example prohibit the Department from placing
children in foster care awaiting adoptive placement where the natural
parent has relinquished the child to the Department for adoption but
no court order has been entered or request made for said placement.
(See Section 4, 1960 Statutes of Nevada, supra.) Such a construction
would obviously be in conflict with other express provisions in the Act
authorizing such services on the part of the State Welfare Department,
and would very considerably impair the efficacy of the Department’s
program for such services for which the Legislature saw fit expressly
to approve certain appropriations and expenditures. (See Statement
of Facts, supra.)

It may be noted that administrative boards, agencies, and depart-
ments are limited by statutes creating them to those powers conferred
upon them expressly or by necessary or fair implication. (42 Am.Jur.
316 et seq.) In the matter under consideration, the Legislature has
authorized the State Welfare Department to administer certain pro-
grams of public assistance and has specifically appropriated public
funds for said programs. (Supra) Under such circumstances, any and
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all powers reasonably necessary to give effect to such legislative pur-
pose, and intent, must, therefore, be presumed, unless in clegy contra-
vention of expregg legislative prohibition Or restrietion,

The foregoing conclusion is further predicated on the following
rules of statutory construction, deemed too well-established to require
any extensive citation of authorities:

The meaning of words used in statute may be sought by exam-
ining context ang by considering veason o spirit of law op causes
which induceqd legislature to enact it, and entire subject matter
and poliey of law may be invoked to aid in its interpretation.

Statutes should he S0 construed as to avoid absurd results,

The primary rule for construction of statute s to ascertain
intention of legislature in enacting same, and intent, when ascer-
tained, will prevail over literal senge,

When construing statute, purpose of law is to be kept in view
and statute given fajp and reasonable construction with view to
effecting ity purpose. (See: Western Pac. R. R. v. State, 241 P.2q
846, 69 Nev. 66.)

Moreover, carefyl reading of Section 4 of Chapter 173, 1960 Statutes
of Nevada, supre, discloses that the limitations therein contained are
not expressly imposed upon the Department ag such, but, n. fact, spe-
cific refevence ig made to “* # any employee of the department
L ! respect of the restrietive conditions under which mainte.
hance and special servicesg may be provided to any child or youth; in
other words, such limitation may reasonably he considered as prohibit.
ing, for example, an employee of the Department from serving in the
role of a fostep parent of a child op youth eligible for ang receiving
assistance from the Depa,rtment, in the absence of a court order or
tequest, or referra] by an appropriate law enforcement officer for
emergeney care,

In this connection, the express corresponding prohibition contained
in Assembly Bill 27 (which failed of enactment) under Seetion 27, sub-
section 2 suprae, would appear to Support our conclusion that the
conditional limitationg were not legislatively intended to be compre-
hensively applicable to the Department’s Jurisdicetion and authority to
grant assistance to unwed mothers and children placed for foster caye
and awaiting adoption who have been relinquished to the Department,
prior to the entry of any court orders. Otherwise, how could the
Department properly and effectively CAarry out the legislative mandate
contained in Section 3(a) of Chapter 17 » 1960 Statutes of Nevada?
The same argument would appear to be also and equally valid in respect
of services to handicapped children. (Section 3(b) of Chapter 173,
1960 Statutes of Nevada. )

We find little merit to the suggested construetion that the conditional
limitations contained in Section 4 of the Act be viewed a8 restrictions
applicable only to Section 3(¢) of the Aect, that 18, to children of whom
the Department has enstody and requiring placement, in foster homes
Or group care facilities,

Undoubted]y, the referral conditions contained in Section 4, para-
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graphs “2” and “3"” of the Act are appropriate since the situations
involved in such cases generally require coordinate and cooperative
action on the part of the Department and the courts. In some cases'
(generally, in delinquency situations), Section 4 would also have appli-
cation to emanecipated children or youths, for the reasons already
mentioned. However, there might be cases of emancipated children or
youths, who were not delinquent, and over whom, therefore, the courts
would have no apparent jurisdietion, but who, nevertheless, required
help or assistance which the Department is authorized to provide under
the Aet. No court order would necessarily be involved or required in
such cases for placement of an emancipated child or youth in a foster
home or group care facility. To such extent, therefore (even though a
very limited one), such emancipated children or youths would not be
embraced in the category established by Section 3(c) of the Act, and
the conditional limitations of Section 4 thereof would not be strietly
applicable. As provided in Section 4, paragraph “1” of the Act, the
Department would, however, have jurisdiction and authority to grant
help and assistance in such cases upon the mere “request” of an eman-
cipated child or youth. (Section 4, paragraph “1,” of the Act.)

More substantial legal objections against this last suggested construc-
tion are the following:

1. There is no express language in the Act itself to indiecate
that the conditional restrictions contained in Section 4 shall only
be applicable to Section 3(c}, and not all of Scetion 3 of the Act.

9. Such construction (of a limited application of the conditions
imposed by Section 4 of the Act) provides no answer whatsoever
to the question as to the legal base on which the Department can
render assistance and services to unmarried mothers and children
awaiting adoptive placement and to handicapped children. (Sec-
tion 3(a), (b) of the Act, supre.)

In our frank view, it is most probable that the Legislature inadvert-
ently omitted to include the following provision when it decided to
abandon Assembly Bill 27 for the shorter and less comprehensive
Assembly Bill 255 (Chapter 173, 1960 Statutes of Nevada):

Upon the request or with the congent of his parent, guardian
or custodian, or of the person serving in loco parentis; and where
care is to be provided for such child or youth outside of his own
home such request shall be in writing and signed by his parent or
guardian. (Section 30(a), Assembly Bill 27 which failed of enact-
ment.)

Except for the omission of the foregoing provision, the eonditional
limitations contained in said Section 30 of Assembly Bill 27 are identi-
cal to those listed in Section 4 of Chapter 173, 1960 Statutes of Nevada.

Turther, it is our opinion that the prohibition imposed on “* * ¥
any employee of the department to provide maintenance and special
services for any child or youth * * *? (as contained in Section 4 of
Chapter 173) was legislatively intended to preserve the prohibition
which was previously set forth in Section 27, paragraph “2” of Assem-
bly Bill 27, which was abandoned for the substituted Chapter 173, 1960
Statutes of Nevada.
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Our construetion results in no violence to the litera] language of the
Act. 1% is based upon statutory construction which gives reasonable
effect to the prohibition imposed upon Department employees, It rea-
sonably maintains and retaing legislative intent and the entire purpose
and policy of the Aect, And, finally, the Act, as so construed, is suscep-
tible of proper and effective implementation by the State Welfare
Department in connection with the various public assistance programs
of said Department, both currently being administered and legislatively
authorized for the ensuing fiscal year, for which the Legislature has
seen fit to provide hy appropriation of public funds.

A careful review of Chapter 173, 1960 Statutes of Nevada fails to
disclose any provision which in any way affects the foster home pro-
gram for Indian children on the basis of contractual arrangements
with the Bureau of Indian Affairs already authorized and currently
in effect. The Act has no effect on said program for the ensuing fiscal
vear beginning July 1, 1960. In faet, the appropriation of $40,000 for
Department use on behalf of Indian children (authorized by Section 1,
Chapter 262, 1960 Statutes of Nevada) must be considered recognition
and assumption of state vesponsibility to provide for Indian children
to the extent of such sam, apart from any assistance financed with
federal funds, throngh contractual arrangements with the Bureau of
Indian Affairs.

Summarizing from our foregoing analysis, we conclude as follows:

1. The State Welfare Department may legally continue to make
payments on behalf of the children currently being serviced on the
basis of its programs for unmarried mothers and children awaiting
adoptive placement; for handicapped children recelving specialized
vare, training or education; and for children in its custody pursuaant
to court order, and receiving foster home or group facility care, and to
the extent of anthorized availahle funds therefor,

2. The provisions of Seetion 4, Chapter 173, 1960 Statutes of
Nevada, though applicable to children receiving eurrent care and assist-
ance under the various programs cnumerated above, do not prohibit
payment by the Department, becanse the initial referrals of said chil-
dren were not in accordance with the three methods outlined therein,
Said conditional limitations are not restrictions upon the Department
as such, but upon Department employees.

3. The Department’s future services in the various categories and
publie assistance programs ennmerated in Section 3, Chapter 173, 1960
Statutes of Nevada, are not affected in any material manner, except
only as specifically and expressly provided by the conditional limita-
tions contained in Section 4 of said Act. To the extent of authorized
and available appropriated publie funds, the Department may provide
future services to children and youths under the enumerated programs.

Since our advice and opinion have heen specifically requested as to
the construction and applieation of Sections 3 and 4 of the Aect, we
have made no review of the other provisions therein to determine their
effect, if any, upon future services under these programs.

Contractual arrangements with the Bureau of Indian Affairs

providing for foster home care of Indian children are not affected by
the Act,
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We frust that the foregoing analysis and conclusions sufficiently
clarify and answer the various questions submitted to us and prove
helpful to you.

Respectfully submitted,

Rocer D. FoLuy, Attorney General.
By Jonn A, Porrrr, Deputy Attorney General,

164. Health, State Department of. Chapter 265, Statutes 1960—“Nevada Boat
Act”, constrned, State Department of Health required to promulgate
& regulation for treatment of sewage from marine toilets, and may
forbid that such sewage be discharged into the lakes and streams of
Nevada,

Carson Crry, April 29, 1960.

Mr. W. W. WarrE, Director, Division of Public Health Engincering,
Nevada State Department of H calth, 755 Ryland Street, Reno,
Nevada.

STATEMENT OF FACTS

Dear Mr. WHiTE: The Legislature of 1960 enacted A. B. No. 10,
approved March 17, 1960, which has become Chapter 265, Stats. 1960,
to be known as “Nevada Boat Act.”

Sections 1 to 26 thereof, not pertinent herein, appertain to the pro-
teetion of persons and property in the ownership and operation of
boats and vessels. Sections 27 to 30 appertain to conserving and retain-
ing the cleanliness and purity of the public waters, as effected by the
discharge of human body wastes, through boating upon the publie
waters.

Seetions 27 to 30, inclusive, provide:

See. 27.  As used in sections 27 to 30, inclusive, of this act:

1. “Boat” means any vessel or watercraft moved by oars, pad-
dles, sails or other power mechanism, inboard or outboard, or any
other vessel or structure floating upon the water whether or not
capable of self-locomotion, including houseboats, barges and simi-
lar floating objects.

2. “Marine toilet” means any toilet on or within any boat.

3. “Sewage” means all human body wastes.

Sec. 28. 1. No marine toilet on any hoat operated upon waters
of this state shall be so constructed and operated as to discharge
any tnadequately treated sewage Into such waters directly or indi-
rectly.

2. No boat shall be so equipped as to permit discharge from or
through its marine toilet, or in any other manner of any inade-
quately ireated sewage at any time into waters of this state, nor
shall any container of madequately treated sewage be placed, left,
discharged or caused to be placed, left or discharged in or near
any waters of this state by any person at any time whether or not
the owner, operator, guest or occupant of a boat.
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We trust that the foregoing analysis and conclusions sufficiently
clarify and answer the various questions submitted to us and prove
helpful to you.

Respectfully submitted,

Roczr D. Forry, Attorney Generol,
By Jonx A. Por1Er, Deputy Attorney General,

164. Health, State Department of. Chapter 265, Statutes 1960—“Nevada Boat
Act”, construed. State Department of Health required to promulgate
a regulation for treatment of sewage from marine toilets, and may
forbid that such sewage be discharged into the lakes and streams of
Nevada.
Carson Crry, April 29, 1960.

Mr. W. W. Warre, Director, Division of Public Health Engineering,
Nevada State Department of Health, 755 Ryland Street, Reno,
Nevada.

STATEMENT OF FACTS

Dear Mr. Wurre:  The Legislature of 1960 enacted A. B, No. 10,
approved March 17, 1960, which has become Chapter 265, Stats. 1960,
to be known as “Nevada Boat Act.”

Sections 1 to 26 thereof, not pertinent herein, appertain to the pro-
tection of persons and property in the ownership and operation of
boats and vessels. Sections 27 to 30 appertain to conserving and retain-
ing the cleanliness and purity of the public waters, as effected by the
discharge of human body wastes, through boating upon the public
waters.

Sections 27 to 30, inclusive, provide:

See. 27.  As used in sections 27 to 30, inclusive, of this act:

1. “Boat” means any vessel or watercraft moved by oars, pad-
dles, sails or other power mechanism, inboard or outboard, or any
other vessel or structure floating upon the water whether or not
capable of self-locomotion, including houseboats, barges and simi-
lar floating objects.

2. “Marine toilet” means any toilet on or within any boat,

3. “Sewage” means all human body wastes.

See. 28. 1. No marine toilet on any boat operated upon waters
of this state shall be so constructed and operated as to discharge
any wnadequately treated sewage into such waters directly or indi-
rectly,

2. No boat shall be so equipped as to permit discharge from or
through its marine toilet, or in any other manner of any snade-
quately treated sewage at any time into waters of this state, nor
shall any container of madequately treated sewage be placed, left,
discharged or cansed to be placed, left or discharged in or near
any waters of this state by any person at any time whether or not
the owner, operator, guest or oceupant of a boat.
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See. 29.  Any marine toilet located on or within any boat oper-
ated on waters of thig state shall have securely affixed to the
interior diseharge opening of such toilet a snitable treatment device
in operating condition, construeted and fagtened in accordance
with regulations of the state department of health or some other
treatment facility or method authorized by regulation of the state
department of health. All sewage passing into or through such
marine toilets shail pass solely through such devices,

See. 30, 1. Every sheriff and other peace officer of this state
and its politieal subdivisions shall enforece the brovisions of thig
chapter and may stop and hoard any vessel sabject to the provi-
stons of thig chapter,

2. Game wardens of this state may enforee the provisions of
this chapter when such enforcement ean he conveniently aecom-
phished, and such enforcement shall be incidental to the duties of
game wardens to enforce the brovisions of Title 45 of NRS.

3. All boats located ipon waters of this state shall he stbjeet
to inspection by the department or any lawfully designated agent
or inspeetor thereof at any time for the purpose of determining
whether such boat ig equipped in compliance with the provisions
of this chapter,

4. All boats located upon waters of this state shall he subject
to tnspection by the state department of health or any lawfully
designated agent or inspector thereof at any time for the purpose
of determining whether such boat ig equipped in compliance with
the provisions of sections 27 to 30, inclusive, of this aet.

Sec. 31. The department may ecarry out the provisions of this
chapter by appropriate regulations. (Ttalieg supplied.)

Section 445.010 NRS forbids the pollution or defiling of the waters
of any streams or lakes of Nevada, in broad terms and makes the vipla-
tion thereof g misdemeanor,

Section 445.080 N RS, and subsequent sections, delegate broad powers
to the State Department of Health in regard to protection of the purity
of the water in Lake Tahoe, and generally prohibit the discharge of
sewage into the lake. These sections also give hroad powers to the
department as regards the Nevada watershed to the end that the lake

shall not he contaminated from refuse originating in Nevada,

QUESTIONS

1. Does Chapter 265, Statutes 1960, mandatorily require of the
State Department of Health that it promulgate a regulation for the
treatment of wastes or sewage from marine toilets ? _

2. If regulation is promulgated by the State Department of Health,
45 to the treatment of wastes or sewage from a marine toilet will the
application of such regulation be restricted to the waters of Lake
Tahoe ?

3. Is the State Department of Heaith authorized to require such
Wastes or sewage to be stored upon the hoat and thereaftey discharged
fipon adjoining land?

. Ts the State Department of Health authorized to prohibit the
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discharge of treated wastes from a marine toilet into the waters of
Liake Tahoe?

5. In what way or manner may the regulations of the Nevada State
Department of Health, under questions here propounded, be made
effective as to the entire Liake Tahoe area, in light of the fact that a
part of Lake Tahoe lies within the State of California?

CONCLUSIONS

Question No. 1:  Yes.

Question No. 2: No; the regulation would be applicable to the entire
State.

Question No. 3:  Yes.

Question No. 4:  Yes.

Question No. 5: By persuasion and cooperative effort through an
interstate compact and/or by statute of California and/or county ordi-
nances of the adjoining California counties, as more fully discussed in
the opinion,

ANALYSIS :

We first observe that Chapter 265, Statutes 1960 is valid under the
police powers of the State for the protection of the public health and
welfare, and as such must be liberally construed to effectuate its pur-
poses. Secondly, we observe that the provisions of Chapter 265, insofar
as protection of purity of water is concerned, has application to the
regulation of marine toilets for all waters of Nevada and not particu-
larly to the Lake T'ahoe area, and that the provisions of this chapter
are consonant and in harmony with NRS 445.010 and NRS 445.080
et seq. In all of these statutes the Legislature has manifested concern
for the protection of the purity of the water, but in the latter statute
(Ch. 265, 1960) the Legislature has shown concern in respect to the
ever-inereasing hazard of defilement of our waters by the use of boats,
some of which are luxurious craft and practically constitute a home
afloat.

Qection 31 of Chapter 265, Statutes 1960, authorizes the State
Department of Iealth to make appropriate regulations to carry out
the provisions of the chapter.

Although the Legislature has provided that “inadequately treated”
sewage shall not be discharged into the waters of the lakes and streams
of the State, it has not provided that the State Department of Health
promulgate a regulation to provide that when sewage is adequately
treated it may be discharged from a marine toilet into the lakes and
streams of Nevada. The Legislature has thus designated a minimum
standard for the protection of purity of waters and nothing more. The
Legislature has thus recognized that this question of manner of treat-
ment of sewage and disposal thereof, in the protection of publie health
and safety, requires periodie review and specialized training and facili-
ties, and after noting the problem, delegating the authority, and setting
up minimum standards, it has left the details to the diseretion of the
State Department of Health,

Under Section 29, and subseetion 4 of Section 30, of Chapter 265,
Statutes 1960, it is clearly provided that the State Department of
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Health shall provide a regulation for the treatment of wastes or sewage
from marine toilets.

Chapter 265, Statutes 1960, is not, by its termg limited to navigation
on Liake Tahoe, Any regulationg promulgated by the State Department
of ealth, respecting the treatment and disposition of sewage from a
marine toilet, made pursuant to the statute, will, therefore, apply to
the entire State of Nevada, and to that portion of Take Tahoe which
lies within the State of Nevada, .

Although the statute aunthorizes and requires the State Department
of Health to bromulgate regulations respecting (1) the treatment of
wastes from a maprine toilet, and provideg that (2) no inadequately
treated Sewage from a marine toilet may he placed, left or discharged
in or near the waters of thig State, it does not provide or require of
the State Department of Health that it Promulgate g regulation to
bermit the disposal of adequately treated Sewage and waste into the
waters of the State In short the Department must provide for the
treatment of wastag from a marine toilet, and it ig permitted to provide
for the discharge into the waters of Sewage after it ig adequately
treated, but it may reject the idea of permitting the discharge of ade.

If the State Department of Health shoulq determine to permit ade-
quately treated Sewage or waste from g marine toilet to e discharged
into Lake Tahoe, it would ereate for itgelf and for peace officers gen-

It follows from the foregoing that the State Department of Health
is authorized to bromulgate a regulation to prohibit the discharge of
all sewage or wastes from a marine toilet, including adequately treated
wastes, into all of the waters of the State,

One other question remains, and thig involves the problem of inter.
state cooperation, respecting the purity of the waters of Lake Tahoe,
A part of the lake lies in the State of Nevada and a part thereof lieg
in California, Residents of Nevada ang residents of California have
ownership of lang fronting the Iake and the temptationg and oppor-
tunities to defile the purity of the water of the lake are common to
residents and guests of both states, Bither state could be greatly
injured by neglect of recognition of thig mutual problem by the resi-
dents and guests of the other state,

Your communieation to ug recognizes that hoth states are in aceord
as to the necessity of an interstate compaet. Also that the governing
bodies of the counties of California with Lake Tahoe frontage have
embodied the Nevada law by county ordinances and havye manifested
4 desire of fully Cooperating for the attainment of mutually desirable
objectives, We entertain no doubts hut that California officials anqg
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residents are equally coneerned as to the protection of the cleanliness
and purity of this water and we doubt not but that they will cooperate
with us in every respect. Should statutes of the State of California be
required, I have no doubt that the individuals coneerned in the area
of the lake will urge their enactment,

Respectfully submitted,

Roaer D. FoLey, Attorney General.
By D. W. Prizsr, Chief Deputy Attorney General.

155. Nevada Tax Commission, Department of Motor Vehicles. NRS Chapter
482 construed relative to collection of Personal property taxes on

house frailers. Based upon differences in primary function, use and

burpese and applicable statutory provisions, Motor Vehicle Depart-
ment is proper agency to collect such taxes on house trailers moving
on public highways; county assessors are proper public officials to
collect such taxes when house trailers are not being moved on public
highways but are stationary in trailer courts and used for residential
purposes,

Carson Crry, May 12, 1960.

Mz. R. E. Caniy, Secretary, Nevada Tax Commission,
Mz. Lovis P. Spirz, Director, Department of Motor Vehicles, Carson
City, Nevada.

STATEMENT OF FACTS

GENTLEMEN: Differences of opinion have arisen as to whether the
Department of Motor Vehicles or the various county assessors should
collect personal property taxes on house trailers,

Requests have been made for an opinion regarding the construction
of NRS Chapter 482, particularly NRS 482.135, 482,205, 482.260 and
482.397 with respeet to the party charged by law with the duty of
collecting taxes:

(A) On house trailers used or moved on the public highways; and
(B} On house trailers used and occupied as dwellings in trailer parks.

QUESTIONS
1. Should the Department of Motor Vehicles or county assessors
collect the personal property taxes on house trailers used or moved on
the public highways ¢
2. Should the Department of Motor Vehicles or county assessors
colleet the personal property taxes on house trailers occupied as dwell-
ings in trailer parks or elsewhere?

CONCLUSIONS

To question No.1: The Department of Motor Vehicles.
To question No. 2: County assessors.

i
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residents are equally concerned as to the protection of the cleanliness
and purity of this water and we doubt not but that they will cooperate
with us in every respect. Should statutes of the State of California be
required, I have no doubt that the individuals conecerned in the area
of the lake will urge their enactment.

Respectfully submitted,

Rocer D. Forry, Attorney General.
By D. W. Prinsr, Chief Deputy Attorney General.

155. Nevada Tax Commission, Department of Motor Vehicles. NRS Chapter
482 construed relative to collection of bersonal property taXes on
house trailers. Based upon differences in primary function, nse and
purpose and applicable statutory provisions, Motor Vehicle Depart-
ment is proper agency to collect such taxes on house trailers moving
on public highways; county assessors are proper public officials to
collect such taxes when house trailers are not being moved on public
highways but are stationary in trailer courts and used for residential
purposes,

CarsonN Crry, May 12, 1960.

Mr. R. E. Caniwy, Secretary, Nevada Tax Commission.
Mr. Louis P. 8pirz, Director, Department of Motor Vehicles, Carson
City, Nevada.

STATEMENT OF FACTS

GeNTLEMEN: Differences of opinion have arisen as to whether the
Department of Motor Vehicles or the various county assessors should
collect personal property taxes on house trailers,

Requests have been made for an opinion regarding the construction
of NRS Chapter 482, particularly NRS 482,135, 482.205, 482.260 and
482.397 with respect to the party charged by law with the duty of
collecting taxes:

(A) On house trailers used or moved on the public highways; and
(B) On house trailers used and occupied as dwellings in trailer parks.

QUESTIONS
1. Should the Department of Motor Vehicles or county assessors
collect the personal property taxes on house trailers used or moved on
the public highways ?
2. Should the Department of Motor Vehicles or county assessors
collect the personal property taxes on house trailers occupied as dwell-
ings in trailer parks or elsewhere ?

CONCLUSIONS

To question No. 1:  The Department of Motor Vehicles.
To question No. 2:  County assessors.

\
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ANALYSIS

4

A trailer is a vehicle within the meaning of NRS Chapter 482,
NRS 482.135 reads as follows:

482.135 “Vehicle” Defined. “Vehicle” means every device in,
upon or by which any person or property is or may be transported
or drawn upon a publie highway, excepting devices moved by
human power or used exclusively upon stationary rails or tracks,

NRS 482,125 states in terms that a trailer is a vehicle.

Applieation must be made to the department for registration before
same can be operated wpon any public highway in thig State. (NRS
482.205.)

The word “Department” means the Department of Motor Vehicles
(NRS 482.025). Even though aectual collection of the license fee may

county in which the applicant resides. (NRS 482.260, subsection 1(h).)
This provision of the law remains unchanged by Statutes of Nevada
1960, Chapter 88,

This conclusion ig strengthened by consideration of NRS 482.180,
subsection 3, which provides for certification by the department to the
State Board of Examiners of the amount of personal property taxes
eollected each month by the department for each county and Payment

The answer to question 1 appears to be abundantly plain.

B

The guestion of collection of personal property taxes on trailers,
house trailers and mobile homes oceupied as dwellings in trailer parks
presents a little more difficulty.

Posited that a trailer, house trailer or mobile home is oy may be a
“vehicle” under certain conditions (NRS 482.125, 482.135, 482.205)
what change, if any, takes place when the wheels are removed and the
trailer, house trailer op mobile home is placed upon blocks or a more
Permanent foundation in a trailer park or elsewhere ?

The device is still one in which persons or broperty may be trans-
ported upon a publie highway. Very little change would be required to
reverse the process of installing the trailer in a trailer park. Wheels
could again be placed on the trailer, the blocks or other foundation
removed and the device made ready for highway travel.

This, however, does not, in and of itself, solve the problem of tax
collection. Reference must be had once more to the statute.

NRS 482.205 reads as follows:

482.205 'What vehicles shall be registered. Every owner of g
motor vehiele, trailer or semitrajlor wtended to be operated upon
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any highway in this state shall, before the same can be operated,
apply to the department for and obtain registration thereof,
( Emphasis supplied.)

Insofar as intention can be gleaned objectively and from outward
manifestations, there would seem to be no indieation of contemplated
use on a public highway where blocks or some other foundation takes
the place of wheels on a house trailer,

Further, the definition of “House Trailer” in NRS Chapter 484
dealing with traffiic laws definitely eontemplates the possibility of use
as & conveyance. Thus, NRS 484.0025 reads in part as follows:

484.0025 “House trailer” defined. “House trailer” means:

1. A trailer or a semitrailer which is designed, constructed
and equipped as a dwelling place, living abode or sleeping place,
either permanently or temporarily, and is equipped for use ag a
conveyance on streets and highways; * * # (Balanee of section
not involved in thig discussion. )

Accordingly, the fact that such trailer may be equipped with wheels
is but one factor in determining intention to use same on the highway.
This brings us to evaluation of that portion of the statute which is
deemed coneclusive in resolving the question at hand,

NRS 482.397, so far as relevant, reads as follows:

482.397 Registration of residence trailers not used upon high-
ways; issuance, display of number plates; disposition of fees;
penalties.

1. The owner of a trailer not used upon the highways of the
state, but used as a residence or dwelling by any person, shall
annually, on or before July 1, apply to the department for & trajler
registration certificate and number plate.

2. The department shall issue a trailer registration certificate
and number plate, and charge and collect a fee therefor in the
sum of $1, upon proof that all personal property tazes levied
against such trailer and its contents have been paid. (Emphasis
supplied.)

% % %

4. All fees collected pursuant to the provisions of thiy seetion
shall he deposited in the state highway fund.

LI

This section provides very definite criteria applicable to the situation.
If the trailer or house trailer is used as a residence or dwelling but not
upon the highways, the registration fee is $1 rather than the higher fee
charged for trailers classed as vehicles even though the latter may also
be equipped with household appliances used for living purposes. (See
NRS 482.480, subsections 3,4, 5 and 6,) -

The registration fees collected on trailers properly classified as vehi-
cles are required to be deposited in the state treasury in the motor
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vehicle fund (NRS 482.180, subsection 1). Registration feeg collected
on trailers used as dwellings must he deposited in the state highway
fund. (NRS 482,397, subsection 4.)

On trailers used on the public highways the Motor Vehicle Depart-
ment is expressly directed to collect the personal property tax on the
vehicle as agent for the several counties ( NRS 482.260, subsection 1 (b))
and to certify monthly to the State Board of Hxaminers the amount
collected for each county (NRS 482.180, subseetion 3) so that same may
be paid in the same manner as other claims against the State,

On trailers used asg a residence or dwelling the department is not
given any authority express or implied to eollect personal property
taxes for any county, On the contrary it is expressly enjoined from
issning the registration certificate and number plate required by law
until all Property taxes levied against the trailer and its contents have
been paid. (NRS 482.397, subsection 2.)

By whom mmnst such tax levy be made and collection enforced?
Obviously by the county assessor whose offcial receipt would then
constitute the proof of payment without which the department may
not issue its trailer (i.e. house trailer) registration certificate and num-
ber plate,

Respectfully submitted,

Roaer D, Fovey, Attorney General.
By N. H. SAMUELSON, Deputy Attorney General,

———

1566. Park Commission, State, “Legislative approval’ as regards acquisition of
broperty by commission construed and limited, (Chapter 176, Statutes
1960.)

Carson Crry, May 17, 1960,

MR, WinLisa J, Hagn, Director, State Park Commission, Carson Crty,
Nevada.,
STATEMENT OF FACTS

Dear Mg, Hagr: O February 4, 1960, Mr. Fritz 1., Kramer, Chair-
man of the State Park Commission, directed g letter to the Chairman
of the Board of Trustees of the Max (. Fleischmann Foundation of
Nevada, in which he set forth the need of fands by which to CATTY On
a detailed study of the park potential of the State of Nevada. He
Supported his letter with his Summary of What is Requested, and a
Budget Sheet in which he showed a proposed expenditure of $24,049
by the use of which jt was proposed to survey the park potential of the
State of Nevada,

On Mareh 24, 1960, Mr. Julius Bergen, the Viee Chairman of the
Foundation, responded to the effect that by unanimous vote the Board
of Trustees of the Foundation had allowed the grant of $24,049 and
enclosed a check for that amount. He also enclosed a leaflet containing
@ report as to how funds granted are to be expended, as well as policy
concerning publicity,

34
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vehicle fund (NRS 482.180, subsection 1). Registration fees collected
on trailers used as dwellings must he deposited in the state highway
fund. (NRS 482.397, subsection 4.)

On trailers used on the publie highways the Motor Vehicle Depart-
ment is expressly directed to colleet the personal property tax on the
vehiele as agent for the several counties (NRS 482.260, subsection 1(b}))
and to certify monthly to the State Board of Examiners the amonnt
collected for each county (NRS 482.180, subsection 3) so that same may
be paid in the same manner as other claims against the State.

On trailers uged as a residence or dwelling the department is not
given any authority express or implied to collect personal property
taxes for any county. On the contrary it ig expressly enjoined from
issuing the registration certificate and number plate required by law
until all broperty taxes levied againgt the trailer and its contents have
been paid. (NRS 482.397, subsection 2.)

By whom must suel tax Tevy be made and collection enforced?
Obviously by the coulty assessor whose official receipt would then
constitute the proof of payment without which the department may
not issue its trailer (i.e. house trailer) registration certificate and num-
ber plate.

Respectfully submitted,

Roaer D, Forgy, Attorney Qeneral,
By N. H. SAMUELSON, Deputy Attorney General.

—_——

156. Park Commission, State, “Legislative approval’ as regards acquisition of
broperty by commission constrited and limited, (Chapter 17s, Statutes
1960.)

Carson Ciry, May 17, 1960,

Mr. WiLLras J, ITarer, Director, State Park: Commission, Carson City,
Nevada.,
STATEMENT OF FAQTS

DEar Mr. Harr: On February 4, 1960, Mr. Fritz I, Kramer, Chaiy-
man of the State Park Commission, directed a letter to the Chairman
of the Board of Trustees of the Max (., Fleischmann Foundation of
Nevada, in which he set forth the need of funds by which to earry on
& detailed study of the park potential of the State of Nevada. He
supported his letter with hig Summary of What ig Requested, and a
Budget Sheet in which he showed a broposed expenditure of $24,049
by the use of which it Was proposed to survey the park potential of the
State of Nevada.

On March 24, 1960, Mr. Juling Bergen, the Vice Chairman of the
Foundation, responded to the effect that by unanimous vote the Board
of Trustees of the Foundation had allowed the grant of $24049 ang
enclosed a check for that amount. He also encloged 2 leaflet containing
a report as to how funds granted are to be expended, as well as policy
coneerning publicity.

39
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Section 407.060 NRS contains provisions for the appointment of g
Director of the State Park Commission, provides for the manner of
appointment, and regulates the matters of salary, expenses and duties,

Section 407.070 NRS provides the powers and duties of the State
Park Commission. This seetion was amended by Chapter 176, Statutes
1960, effective March 14, 1960, which contains new material in subsec-
tion 5, which reads as follows:

5. The state park commission may acquire real or personal
property in its own name, by gift, devise or bequest, with the con-
sent of the state hoard of finance, subject to final approval by the
state legislature.

The check heretofore mentioned is in the possession of the said Com-

mission, although as formerly shown it was written and delivered after
the effective date of Chapter 176, Statutes 1960,

QUESTION

May the State Park Commission dispense the sum received in accord-
ance with the conditions and provisions of the grant, if the consent of
the State Board of Finance is first had and obtained, without the neces-
sity of delaying for and obtaining the approval of the State Legisla-
ture ! .

CONOLUSION

Section 407.060 NRS contains ample authority for the Commission
to perform the things outlined in the proposal to the Foundation.
Certain limiting factors exist, namely: The consent of the State Board
of Finance must be obtained. In the performance Seection 407.060 NRS
must be complied with. The specifications of the proposal to the Foun-
dation, and the specifications of its leaflet, must be complied with. By
compliance with these three factors the program may be executed and
the money expended.

ANALYSIS

Among other things, NRS 407.060, subsection 3, provides that the
Director’s duties shall include:

(¢} Making a biennial report regarding the work of the commis-
sion and such special reports as he may consider desirable to the
commission and the governor.

(d) Hiring employees with the consent of the state park com-
mission whom he econsiders necessary and as allowed under the
provisions of the biennial budget of the commission.

(e) Performing any other lawful acts which he may consider
necessary or desirable to carry out the purposes and provisions of
this chapter.

Having established that the Director has the authority to employ
the help and expend the money for which the gift was made by the
Foundation to the Commission, one question remains, viz: Must the
time table set out by the Commission in its application for the grant
be defeated by the requirement of legislative approval, thus to defeat
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the grant and require the Commission to return the check, or may the
legislative approval be presumed and inferred, and thus dispensed
with?

A careful examination of the leaflet referred to by the Foundation
at the time of the grant fails to show that conditions have been pro-
vided by the Foundation which are beyond the power of the Commis.
sion to meet. As a matter of fact, the few conditions are very liberal,
We have concluded from studying the leaflet that if the gift must fail

conditions imposed by the Foundation, but from an interpretation of
the statute of 1960, heretofore mentioned.

The Commission has, of course, placed restrictions upon the gift by
way of the representations to the Foundation as to the manner in which
the same would be expended, if granted. These restrictions include a
schedule, i.e., time table for the performance of the contemplated sur-
vey. Although delayed, that time table can be met if the Commission
is now authorized to proceed. It cannot be met if the Commission i
delayed until the Legislature reconvenes. Under the facts and condi-
tions heretofore set out there is no possibility of any liability on the
part of the State, if the Commission be authorized to proceed with the
exeention of the original plan in making the park survey.

This brings us to a construction of Chapter 176, Statutes 1960.

What is the meaning of the language “subject to the final approval
of the state legislature,” respecting the power of the Commission to
accept a gift of real or personal property ? We believe the meaning to
be this: That if any liability, actual or contingent, is involved or if
any diseretion must be exercised by way or releasing or relinquishing
property, privileges, immunities or anything of value, in exchange for
the aequisition of the property, real or personal, then final approval by

from harm, but did not intend to immunize it from benefits,

In passing, if we had coneluded otherwise, the provision under
serutiny would be of doubtful constitutionality, under the provisions
of Section 1 of Article III, in that it wounld violate the division of

The Commission must recejve the consent of the State Board of
Finance to its program as submitted to the Foundation, as provided in
Chapter 176, Statutes 1960, after which it is authorized to proceed
with its program.

Respectfully submitted,

Roerr D. ¥orgy, Attorney General,
By D. W. Prigsr, Chief Deputy Attorney General.
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157. Health, State Department of, Division of Public Health Engineering,
Promulgation of administrative rules and regulations by reference,
Constitutional and statutory restrictions construed asg requniring spe-
cific and explicit adoption of rules and regulations, the violation of
which entails fine or imprisonment; especially 50, when applicable law
requives filing of copies of any such rules and regulations with the
Secretary of State, publication thereof, and issuance of same in pam-
phlet form for distribution to local health officers and citizens of the
State.

Carson Crry, May 27, 1960.

Mr. W. W. Warrs, Director, Division of Public Health Engineering,
Nevada State Department of Health, 755 Ryland Street, Reno,
Nevada.

STATEMENT OF FACTS

Desr Mr. Wuite: Tt is desired to promulgate and make effective
for Nevada produced or processed meats certain definitions, standards,
requirements and practices embodied in “Regulations Governing Meat
Inspection of the United States Department of Agriculture” presently
‘applicable to all meat produced or processed out of state, so as to
secure uniformity in such standards and practices,

QUESTIONS

1. May such desired federal regulations governing meat inspection
be legally adopted by reference ¢

2. Must sueh desired federal regulations governing meat inspection
be specifically adopted for each of the items requiring regulation or
control ?

CONCLUSIONS

1. No.

2. Yes.

ANALYSIS

Administrative rules and regulations which have been duly adopted
have the effect of law, unless inconsistent with or contrary to express
statutory provision. “The scope and extent of the power of administra-
tive authorities to enact rules and regulations is (however) limited by
Federal and State Constitutions and the statutes granting them such
power.” (42 A.J. 358 et seq.)

Since administrative rules and regulations, when duly adopted, have
the effect of law, any constitutional restrictions pertaining to incorpo-
ration into a new statute of the provisions of other statutes by refer-
ence and adoption must be deemed equally applicable to “reference”
rules and regulations. (50 A.J. 57, 195.)

Article 1V, Section 17, Nevada Constitution, provides as follows:

Each law enacted by the legislature shall embrace but one sub-
jeet, and matter properly conneeted therewith, which subject shall
be briefly expressed in the title; and no law shall be revised or
amended by reference to its title only; but in such case, the act as
revised, or section as amended, shall be recnacted and published
af length. (Emphasis supplied.)
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As here pertinent, NRS 439.200, among other matters, provides as
follows:

1. The state board of health shall have the power by affirmative
vote of a majority of its members to adopt, promulgate, amend
and enforee reasonable rules and regulations consistent with law.

2. Suech rules and regulations shall have the force and effect of
law and shall supersede gl] loeal ordinances and regulations here-
tofore or hereafter enacted inconsistent therewith.

3. A copy of every regulation adopted by the state board of
health, giving the date that it takes effect, shall be filed with the
secretary of state, and copies of the regulations shall be published
immediately after adoption and issued in pamphlet form for dis-
tribution to local health officers and the citizens of the state.
( Emphasis supplied.)

In the instant case, 1t is apparently desired to adopt and make appli-
cable to Nevada produced or processed meats various regulatory pro-
visions set forth and contained in approximately 13 pages out of the
242 pages of the Federal Regulations Governing Meat Inspection. It
is, of course, not only conceivable but algo probable that the specific
federal regulations involved may hereafter be modified, amended or
repealed. Tt is always quite diffieult to make provision in “reference”
statute or rule and regulation against such contingent changes, The
consequences of such difficulty can, perhaps he appropriately illnstrated
hy the following qunotation:

Where one statute adopts the particular provisions of another
by a specific and descriptive veference to the statute or provisions
adopted, such adoption takes the statute as it exists at the time of
adoption and does not inelude subsequent additions or modifica-
tions of the statute so taken unless it does so by express intent.
(Hassett v. Welch, 303 .8, 303, 82 L.Ed. 858, 58 S.Ct. 309.)

It may also be presumed that violations of administrative rules and
regulations entail certain penalties. In thig counection, the requirement
of notice, actual or constructive, to satisfy the constitutional guarantee
of “due process” assumes inereased importance. Required publication of
administrative rules and regulations in order to provide them with
legal effectiveness, ig only questionably fulfilled by publication of
“reference” rule or regulation necessitating resort and reference to
federal rules and regulations which may be involved, to determine the
specific compliance demanded of state {Nevada) residents. (See in
general: Attorney General Opinions A—56, March 9, 1940, and No. 216,
October 8, 1956.)

We believe that the relatively few observations set forth above suffi-
ciently snggest some of the reasons and justification for the constitu-
tional restriction relative to statutes ahove cited, and the principle
embodied therein which we submit is equally applicable to “reference”
administrative rules and regulations,

In our considered opinion, we believe that the desired particular
federal rules and regulations proposed for adoption and application to
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Nevada producers or processors should be specifically and explicitly
promulgated by the State Department of Health in each instanece.

We trust that the foregoing sufficiently answers your question and
proves helpful in the proper solution of the problem.

Respectfully submitted,

Roaer D. FoLEY, Attorney General.
By Jonn A. PorTER, Deputy Attorney General.

158, School Burvey Commitiee, Nevada 8tate, Budget Director, State Comp-
troller, Chapter 490, 1959 Statutes of Nevada and Chapter 183, 1960
Statutes of Nevada construed. Auny balance in funds appropriated
under the 1959 Act, remaining unexpended ag of January 15, 1960,
held to have reverted to the State’s general fund, and not available
in gupplementation of appropriated funds under the 1960 Act.

Carson Crry, May 27, 1960.

Mz. Nei. D. Humpagsy, Budget Director, State of Nevada, Carson
Cily, Nevada.

STATEMENT OF FACTS

Dear Mr. HuMpHREY: Some question appears to have arisen with
respect to the reversion, as of January 15, 1960, of any balance then
unexpended, of the $20,000 appropriated by the Legislature to finance
the investigation of financial and administrative problems of Nevada
public elementary and high schools, and rendition of report and recom-
mendations based on such investigation and survey. (Chapter 490, 1959
Statutes of Nevada.)

The duly appointed School Survey Committee is desirous of utilizing
whatever balance existed as of January 15, 1960 for additional admin-
istrative expenses necessarily incurred, and to be incurred, in connec-
tion with additional supplementary work as authorized under the
provisions of Chapter 183, 1960 Statutes of Nevada.

The problem and question as to whether the use of such balance of
the $20,000 originally appropriated, therefore, necessarily involves the
statutory construction of both said Aects by this office pursuant to
request submitted therefor.

QUESTIONS

1. In view of the provisions of Chapter 490, 1959 Statutes of
Nevada and Chapter 183, 1960 Statutes of Nevada, must any balance
remaining from the appropriated funds under the first Act as of
January 15, 1960, revert to the State’s general fund?

9. May such balance, as above-described, if any, be applied to pay-
ment of necessary administrative expenses incident to performanece of
the objectives authorized under Chapter 183, 1960 Statutes of Nevada?



614 REPORT OF THE ATTORNEY GENERAL

Nevada producers or processors should be specifically and explicitly
promulgated by the State Department of Health in each instance.

We trust that the foregoing sufficiently answers your question and
proves helpful in the proper solution of the problem.

Respectfully submitted,

Rocer D. FoLeY, Attorney General.,
By JorN A. PortER, Deputy Attorney General,

168. School Survey Committee, Nevada Btate, Budget Director, State Comp-
troller. Chapter 490, 1959 Statutes of Nevada and Chapter 183, 1960
Statutes of Nevada construed. Any balance in funds appropriated
under the 1959 Act, remaining unexpended as of January 15, 1860,
held to have reverted to the State’s general fund, and not available
in supplementation of appropriated funds under the 1960 Act.

Cagrson Crry, May 27, 1960.

Mr. Nem D. Humparey, Budget Director, State of Nevada, Carson
City, Nevada.

STATEMENT OF FACTS

Drar Me. Humpurey: Some guestion appears to have arisen with
respect to the reversion, as of January 15, 1960, of any balance then
unexpended, of the $20,000 appropriated by the Legislature to finance
the investigation of financial and administrative problems of Nevada
public elementary and high sehools, and rendition of report and recom-
mendations based on such investigation and survey. ( Chapter 490, 1959
Statutes of Nevada.)

The duly appointed School Survey Committee is desirous of utilizing
whatever balance existed as of January 15, 1360 for additional admin-
istrative expenses necessarily incurred, and to be incurred, in connec-
tion with additional supplementary work as authorized under the
provisions of Chapter 183, 1960 Statutes of Nevada.

The problem and guestion as to whether the use of such balance of
the $20,000 originally appropriated, therefore, necessarily involves the
statutory construction of both said Acts by this office pursuant to
request submitted therefor.

QUESTIONS

1. In view of the provisions of Chapter 490, 1959 Statutes of
Nevada and Chapter 183, 1960 Statutes of Nevada, must any balance
remaining from the appropriated funds under the first Aect as of
January 15, 1960, revert to the State’s general fund ?

2. May such balance, as above-deseribed, if any, be applied to pay-
ment of necessary administrative expenses incident to performance of
the objectives authorized under Chapter 183, 1960 Statutes of Nevada?
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CONCLUSIONS
To question No. 1. Yes.
To question No, 2. No.

ANALYSIS

As herein pertinent, Chapter 490, 1959 Statutes of Nevada, among
other matters, provided as follows:

X

Whereas, A re-evaluation and reappraisal of Nevada’s public
school problems is now necessary to inquire into the problems of
efficiency and economy of the public school program; now, there-
fore,

The People of the State of Nevada, represented in Senate and
Assembly, do enact qs follows:

Section 1. The governor is hereby authorized to appoint a com-
mittee or fact-fin ing body for the burpose of making surveys,

Sec. 2, Any committee or fact-finding body appointed by the
governor shall report in writing to the governor and the legisla-
ture not later than J anuary 15, 1960,

Sec. 8. For the purpose of defraying the expense of such inves-

mg unexpended on January 13, 1960, shall revert to the general

L I

As herein pertinent, Chapter 183, 1960 Statutes of Nevada, among
other matters, provided ag follows:

Whereas, Under the provisions of chapter 490, Statutes of
Nevada, 1959, the governor was authorized to appoint a faect-
finding body to investigate financial and administrative problems
of publie elementary and high schools of Nevada; and

* ok %

Whereas, the sum of $20,000 appropriated by the 49tk session of
the Nevada legislature is insufficient to enable the fact-finding
body to tabulate and distribute the acquired data, and make rec-
ommendations to the state board of education and hoards of trus-
tees of school districts; now, therefore,

The People of the State of Nevada, represented in Senate and
Assembly, do enact as follows:
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Section 1. For the purpose of supplying to each county school
district a report of the statisties and other information applicable
to such distriet acquired by the fact-finding body appointed pur-
suant to chapter 490, Statutes of Nevada 1959, there is hereby
appropriated from the general fund in the state treasury the sum
of $5,000, out of which the governor is authorized to pay such part
of the expenses as he may deem proper. Any moneys hereby appro-
priated remaining unexpended on January 15, 1961, shall revert
to the general fund on that date.

® ¥ Ok

‘We are appreciative of the fact that the legislative intent and pur-
poses of both Aets relate to maximum utilization of the results of the
survey authorized under the 1959 Aect, throngh preparation and rendi-
tion of certain reports with recommendations. Involved in the fulfill-
ment and realization of such purposes and objects, are necessary
incidental administrative expenses. The 1960 Act definitely shows that
the Legislature intended that the appropriation of $5,000 thereunder
was in supplementation of the $20,000 appropriated under the 1959
Act, which had been determined to be insufficient for accomplishment
of all of the related purposes under both Acts. Some argument could,
therefore, be made that, to the extent necessary, the 1960 Act be deemed
to supersede or repeal the 1959 Act, in order to effect the combined
purposes of both Aects.

We are coghnizant of the well-settled rules of statutory construction
that it is legislative intent which should govern. Also, that the meaning
of words used in a statute may be sought by examination of their con-
text, and consideration of the reason or spirit of the law or the causes
which induced the Legislature to ehact it and that the entire subject
matter and policy of the law may be invoked to aid in its interpreta-
tion. Moreover, statutes should be construed as to avoid absurd results,
and legislative intent, when ascertained, may prevail over the literal
sense, to effect legislative purpose. (State v. Corinbilt, 72 Nev. 202;
Western Pac. R. R. v. State, 69 Nev, 66.)

It appears that the $5,000 appropriated under the 1960 Act will be
required to effect the professional aspects of the survey, and that the
incidental administrative expenses necessarily involved in such work
can only be met out of the unexpended balance remaining from the
$20,000 appropriation under the 1959 Aect. County school distriets
desiring to participate in the results of the authorized projected addi-
tional survey are to pay the costs thereof themselves. Viewed as reme-
dial legislation, which it undoubtedly is, the 1960 Act must be liberally
construed. The specific question before us is whether said Act may be
so eonstrued as to effect repeal of the explicit requirement that “Any
moneys * * * unexpended on January 15, 1960, shall revert to the
general fund on that date,” as contained in the 1959 Act.

The 1960 Act contains no express provision of repeal with reference
to the 1959 Act. Any repeal of the reversionary requirement contained
in the 1959 Act would, therefore, have to be based on implication, or
reasonable intendment. Except where inconsistent or contradictory, so
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that legislative intent cannot be maintained and given equal effect,
vepeals by implication are not favored under the law. In the instant
case, the sole legal justification for repeal by implication does not exist:
both the 1959 and 1960 Acts are clear, definite, and not mutually con-
tradictory. In actual fact, each can be given full legislative effect within
the scope of the express provisions without any confliet whatsoever,
even though funds appropriated may fall short of the costs actually
entailed in the anthorized work. However, such deficiency would be a
matter of legislative error in Judgment in funds appropriated, which
can be remedied hy legislative action hereafter, if necessary, Certainly,
it does not have any bearing on the legal question addressed to s.

There is an additional weakness in any construction of a repeal by
unplication. The 1960 Aot was actually approved on March 14, 1960,
almost two months later than January 15, 1960, the date prescribed
for reversion of ally unexpended balance to the general fund under the
1959 Act. If the 1960 Act had been approved prior to January 15,
1960, a more cogent legal argument for repeal by implication eould
undoubtedly be made, However, such argument is not available in the
actual circumstances here involved, and the termination date for use
of any unexpended balanee in funds appropriated under the 1959 Act,
is expressly and legally determined as Jannary 15, 1960 by the Legis-
lature, and no later.

It is our considered advice, therefore, that any unexpended balarnce
of the funds appropriated under the 1959 Aet must be deemed to have
reverted as of January 15, 1960 and that it eannot be used in supple-
mentation of the funds appropriated under the 1960 Aet,

Respectfully submitted,

Roerr D. FoLzy, Attorney General,
By Joux A, PorTER, Deputy Attorney General.
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169. Nevada State Hospital. Appleable law held clearly to evidence legislative
intent to establish, maintain and operate Hospital facilities primarily
for benefit of Nevada residents, Hospital superintendent held author-
ized to exclude voluntary nonresident applicants and to effect transfer
of voluntary or involuntary nonresident patients in proper circum-
stances. Hospital superintendent held authorized to establish and col-
lect costs for subsistence and care of voluntary, resident and
nonresident patients at different per diem rates, Per diem rate charged
involuntary, court-committed patients, whether residents or nonresi-
dents of Nevada, held legally required to be the same and uniform.

Carson Crry, May 27, 1960,

Dr. SNy J. TimiM, Superintendent, Nevada State Hospital, P. O.
Box 2460, Reno, Nevada.

STATEMENT OF FACTS

Dear Dr. Tinuim: It appears that the Nevada State Hospital has
billed the Veterans Administration at the per diem rate of $8 per day
for nonresidents of Nevada, and at the per diem rate of $4.25 per day
for Nevada residents.

The Veterans Administration raises no question conecerning the rea-
sonableness of the rate charged for nonresidents of Nevada, but does
inquire as to whether legal authority exists for the Nevada State Hos-
pital to require payment of different per diem rates by Nevada residents
and nonresidents of the State. In this connection, our attention is spe-
cifically invited to NRS 433.410 which, as here pertinent, provides as
follows:

1. The daily or monthly rate for the subsistence and care of
committed persons shall be determined by the superintendent and
shall be payable monthly in advance. The optimum rate shall
approximate the actual average per diem cost per capita for
patients confined in the hospital for the previous year ending on
June 30. (Italies supplied.)

# % Xk

Briefly, it is the position of the Veterans Administration that the
foregoing Nevada statutory provision directs the establishment of a
per diem rate which shall be applicable to resident and nonresident

patients alike,
QUESTION

May Nevada State Hospital establish different per diem rates respect-
ing eosts for subsistence and care to be paid by resident and nonresi-
dent patients at said hospital ?

 CONCLUSION
Asg limited and qualified herein: Yes.

ANALYSIS
NRS 433.330, relating to “Admission of voluntary patients,” insofar
as here pertinent, provides as follows:
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1. The superintendent may receive in the hospital as a volun-
tary patient any person in need of care and treatment in such
hospital, and who is o resident of this state as defined in this
chapter, upon receipt of a written application for the admission of
the person into the‘hospital for eare and treatment mace in accord-
ance with the following requirements * * *, (Italies supplied. )

NRS 433.340, relating to “Payments for support of voluntary
patients,” ag here pertinent, provides as follows:

The daily or monthly rate for the care, support and maintenance
of voluntary patients shall be determined by the superintendent,
and shall be payable to the hospital in advance * * *

As set forth above in the “Statement of Faets,” NRS 433.410 relates
to court-committed, or involuntary, patients of the Nevada State Hos-
pital. NRS 433.370, 433.380, 433.390, 433.400, 433.420, 433.480, and
433.490 provide for the collection of costs of subsistenee, care and
treatment of such court-committed op tnvoluntary patients from legally-
responsible relatives, and guardians or administrators of such patients.

NRS 433.580 and 433.590 relate to repatriation of nonresident and
resident patients, and for pPayment of repatriation expenses, of hoth
voluntary and involuntary, or court-committed, patients.

The Act regulating the administration of the Nevada State Hospital
generally and substantially evideneces legislative intention to differen-
tiate between (1) voluntary, and court-committed or involuntary
patients; and (2) to make a distinetion between resident and nonresi-
dent patients at the Hospital, and to provide for the repatriation of
nonresident patients to their states of residence. Such distinctions and
classifications in the field of public assistance are entirely proper and
valid, and support the view and position of the superintendent, Nevada
State Hospital, that such institution is primarily intended for the
accommodation and care ang treatment of resident patients, and not
nonresidents who, becanse they do not generally pay taxes and support
such Hospital, eannot elaim, and are not entitled to equal rights to
available Hospital facilities. Tn short, we are of the opinion that if
voluntary nonresident, patients are charged a higher per diem rate
than voluntary, resident patients, such difference in rate charged con-
stitutes classification which is entirely proper and valid, rather than
diserimination j ustifying legal redress.

We are informed that although the differential in per diem rates
charged resident and nonresident voluntary patients has been in effect
for a substantial period of time, no similar gquesfion was previously
raised.

Sufficient data has not been made available to determine whether
the referrals made by Veterans Administration to the Hospital involve
“voluntary” patients. We have assumed such to be the cage, If, how-
ever, there are involved involuntary, or court-committed, patients, then
the daily or monthly rate charged for their care and treatment must
he the same under the express provisions of NRS 433.410, above quoted.
Voluntary patients alone, whether resident or nonvesident, come within
the provisions of NRS 433.340, and authorized permissible classification
by the superintendent of the Nevada State Hospital. Support for our
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view is to be found in the fact that there would otherwise be no need
for two separate provisions regulating the charges which might be
assessed against patients, and the manner of determining the amount
of such per diem charge in the ease of inveluntary, or court-committed
patients.

More specifically, if there is involved a veteran, nonresident “involun-
tary’’ (court-committed) patient, then the per diem charge must be the
same as for “involuntary” (court-committed) resident (whether veteran
or nonveteran) patient. However, the superintendent of the Nevada
State Hospital, with respeet to nonresident (both voluntary or invol-
untary) patients, may, if a veteran is involved and eligible, effeet his
transfer to a United States Veterans Administration Hospital or facil-
ity (NRS 433.533), or effect his repatriation to his state of residence.
(NRS 433.580.) '

Tn econclusion, it is our advice that per diem charges by the Nevada
State Hospital be in accordance with the views herein stated.

Respectfully submitted,

Rocer D. FoLEY, Attorney General.
By Joun A. PorTER, Deputy Attorney General.

160. University of Nevada, Budget Director, Comptroller. Applicable statutes
reviewed and construed to authorize retention of any unexpended
balance of appropriated moneys in the revolving Western Interstate
Commission for Higher Education fund, rather than reversion of any
such mnexpended balance to the State’s general fund. Legislature by
1960 amendment has provided legal authorization for modification of
previously executed contracts, so as to require reduced payments by
recipients of state financial educational assistance.

Carson City, June 7, 1960.

Dr. CuARLES oJ. ARMSTRONG, President, University of Nevada, Eeno,
Nevada.

STATEMENT OF FACTS
Drsr Dr. Armsrronag: Chapter 321, 1959 Statutes of Nevada,
authorized participation in the Western Regional Higher Eduecation
Compact (WICHE), and appropriated the sum of $25,000 for a special
fund to enable the State of Nevada to carry out its obligations there-
under.
Seection 2 of said Act provides as follows:

Any moneys remaining in such fund at the end of any fiscal
year shall continue as a part of such fund and shall not revert to
the general fund in the state treasury.

The general appropriation Act for the fiscal year 1960-1961 (Chap-
ter 250, 1960 Statutes of Nevada), by Section 29 thereof, appropriated
the sum of $15,000 for such state participation in the Compact. Seetion
60 of this Act provides that:
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view is to Le found in the fact that there would otherwise be no need
for two separate provisions regulating the charges which might be
assessed against patients, and the manner of determining the amount
of such per diem charge in the case of involuntary, or court-committed
patients.

More specifically, if there is involved a veteran, nonresident “involun-
tary” (court-committed) patient, then the per diem charge must be the
same as for “involuntary” (court-committed) resident (whether veteran
or nonveteran) patient. However, the superintendent of the Nevada
State Hospital, with respect to nonuresident (both voluntary or invol-
nntary) patients, may, if a veteran is involved and eligible, effect his
transfer to a United States Veterans Administration Hospital or facil-
ity (NRS 438.535), or effect his repatriation to his state of residence.
(NRS 433.580.)

Tn conclusion, it is our advice that per diem charges by the Nevada
State Hospital be in accordance with the views herein stated.

Respectfully submitted,

Rocer D. FovLey, Attorney General.
By Jonx A. PorTER, Deputy Attorney General.

160. TUniversity of Nevada, Budget Director, Comptroller. Applicable statutes
reviewed and construed to authorize retention of any unexpended
balance of appropriated moneys in the revolving Western Interstate
Commission for Higher Education fund, rather than reversion of any
such unexpended balance to the State’s general fund. Legislature by
1960 amendment has provided legal authorization for modification of
previously executed contracts, so as to require reduced payments by
recipients of state financial educational assistance,

Carson City, June 7, 1960.

Dr. Cuarces J. Armsrrona, President, University of Nevada, Eeno,
Nevada.

STATEMENT OF PACTS
Dear Dr. Armstrong: Chapter 321, 1959 Statutes of Nevada,
authorized participation in the Western Regional Higher Education
Compact (WICHE), and appropriated the sum of $25,000 for a special
fund to enable the State of Nevada to carry out its obligations there-
under.
Section 2 of said Act provides as follows:

Any moneys remaining in such fund at the end of any fiscal
year shall eontinue as a part of such fund and shall not revert to
the general fund in the state treasury.

The general appropriation Act for the fiscal year 1960-1961 (Chap-
ter 250, 1960 Statutes of Nevada}, by Section 29 thereof, appropriated
the sum of $15,000 for such state participation in the Compaect. Section
60 of this Act provides that:
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Except as otherwise provided by law, on July 1, 1961, any
unexpended balances of the appropriations herein made shall
revert to the fund from which appropriated.

Chapter 209, 1960 Statutes of Nevada, amended NRS 397.060 relat-
ing to contraets between the State and Nevada students for education
in out-of-state institutions under the WICHR program, by limiting
the amount of money which such students must repay. Such amend-
ment, effective upon passage and approval, has raised some question as
to its effect on a number of contracts entered into with Nevada, students
under the 1959 Aet.

QUESTIONS
L Must any balance remaining unexpended of the $15,000 appro-

priated under Chapter 250, 1960 Statutes of Nevada revert to the
general fund on July 1, 19619

which students must repay under the WICHE program, be construed
to have retroactive effect so ag to authorize modifieation of contracts
made and executed under the provisions of the 1959 law (NRS
397.060) ¢
CONCLUSIONS
To question No. 1:  No.
To question No. 2:  For reasons herein stated; YVes,

ANALYSIS

Chapter 321, 1959 Statutes of Nevada, expressly and specifically
established and authorized a revolving fund for state participation in
the WICHE program. The continued existence of such a revolving
fund is an essential condition to the suecessful administration of the
WICHE program, which involves certification of students to out-of-
state institutions more than a year in advance of their admission to
professional schools. Under such cireumstances, it is manifestly impos-
sible to know the amount of the funds whiceh may be committed at any
one period of a fiscal Year until students have actuaily been admitted
and enrolled in the professional schools of their choice.

While it may be true that the appropriations Act of 1960 (Chapter
250, 1960 Statutes of Nevada), by Section 60 therein, makes reversion
of any balances remaining unexpended on J uly 1, 1961 generally appli-
cable, 50 as to appear to include the $15,000 authorized for the WICHE
program, such, in legal effect, is not the case. As expressly stated,
“Except as otherwise provided by law * # #» provides the legal basis
for exception or exemption of any such reversion of unexpended bal-
ance in the case of WICHRE funds, on the basis of the provisions of
Seetion 2, Chapter 321, 1959 Statutes of Nevada,

It is our opinion, therefore, that onr stated conelusion to the Arst
question is entirely proper and legally valid,

With respect to Chapter 209, 1960 Statutes of Nevada, and its pos-
sible application retroactively to contracts breviously made, it may be
noted that said Aect is remedial in nature and should, therefore, be
liberally construed. Moreover, it expressly provides for immediate
effectiveness upon enactment, so that, performance of repayment by
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recipient students furnished state financial educational assistance, shall
be regulated and determined as fixed and preseribed by the Legislature,
and in effect at the time of performance. While the State could not
increase the contractual obligation assumed by such students, the Legis-
lature has authorized waiver by the State of a part of the repayment
due from such persons at the time when they would be obligated there-
for, under the 1960 Act. In short, the regulatory legal provisions appli-
cable at the time of performance may, therefore, be properly deemed
effective and controlling.

We are of the opinion that the University may, therefore, legally
enter into modified or new contractual agreement with any student
receiving assistance under the WICHE program to provide for repay-
ment and performance as provided in Chapter 209, 1960 Statutes of
Nevada. :
Respectfully submitted,

Roaer D. FoLey, Attorney General.
By Joun A. Porter, Deputy Attorney General,

161. FEducation, State Department of, School Districts, Chapter 117, 1860 Stat-
utes of Nevada, amending NRS 386.200 construed and held as limiting
payment of travel expenses and per diem allowances to one member-
delegate from any sehool board attending meetings of the State
School Board Association and Nevada Assoclation of School Admin-
istrators, which organizations meet at the same time znd place and
hold joint, general sessions,

Carson Civy, June 7, 1960.

HowxorasLE Byron F. StErrEr, Superintendent of Public Instruction,
Department of Education, Carson City, Nevada.

STATEMENT OF FACTS

Dear Mr. StETLER: Chapter 117, 1960 Statutes of Nevada, as here
pertinent, amended NRS 386.290, relating to “Compensation and trav-
eling expenses of trustees” to read as follows:

* * *

3. One member of the board of trustees of any school district
may be allowed travel exzpenses and per diem allowances at the
same rate authorized by law for state officers when he attends a
meeting of the State School Board Association or Nevade Associa-
tion of School Administrators. (Emphasis supplied.)

® # *

It is indicated to be the general practice to convene meetings of both
of the named groups or associations at the same time and place, though
not at one meeting throughout the session. However, the two groups do
meet once or twice in a general, or combined, session.
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Dear Mr. Stetrer: Chapter 117, 1960 Statutes of Nevada, as here
pertinent, amended NRS 386.290, relating to “Compensation and trav-
eling expenses of trustees” to read as follows:

¥ % *

3. One member of the board of trustees of any school district
may be allowed travel expenses and per diem allowances at the
same rate aunthorized by law for state officers when he attends @
meeting of the State School Board Association or Nevada Associa-
tion of School Administrators. (Emphasis supplied.)

#* % %

It is indicated to be the general practice to convene meetings of both
of the named groups or associations at the same time and place, though
not at one meeting throughout the session. However, the two groups do
meet onee or twice in a general, or combined, session.
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QUESTION

Does the language of the statute (specifically, the use of the disjune-
tive conjunetion “or”) make it possible to designate one trustee asg a
representative or delegate to the meeting of the State School Board
Association and another trustee as a representative or delegate to the
meeting of the Nevada Association of School Administrators ¢

CONCLUSION

No.

ANALYSIS

We consider the purposge of meetings of such organizations named
in the above statutory amendment to be the mutual exchange of expe-
riences and joint consideration of problems of common interest. Tflti-
mately, the legislative justification for expenditure of public moneys
for payment of expenses necessarily entailed in attendance at such
meetings, is the advancement of the publie interest.

The statutory authorization for payment of the travel expenses and
per diem allowances here involved reasonably infers approval of the
specifically-named organizations and encouragement of attendance at
their meetings. If the meetings of each of these organizations were held
at entirely different times and places, it is reasonable to assume that
the statutory provision would authorize the indicated allowances and
expenses of one member of a board of trustees attending each said
separate meeting of the two organizations, Such, however, is not the
situation here, _

There is a presumption that the Legislature, when it enaets a law,
has knowledge of all of the material facts involved. In the instant
case, such presumed knowledge includes the fact that the meetings of
both named organizations are held at the same time and place and, at
least on one or more occasions, that they combine and hold a joint
general session. Under such circumstances, therefore, one representa-
tive from any school district is not prevented from attending the
sessions of esther group or the Joint general session(s) of both groups.

As we construe the statutory provision, legislative intent is that, in
such eircumstances, the travel expenses and per diem allowances are
only authorized for one member-delegate from any school distriet.
Additional support for such coneclusion may be found in the fact that
the language of the statute is susceptible of the literal meaning that
the expenses and allowances indicated are authorized for ome school
member-delegate attending either the meeting of the State School Board
Association or the meeting of the Nevada Assoeiation of School Admin-
istrators; inferentially, not both. Such conelusion would, of course, be
contrary to legislative intent, on the basis of reasonable eonstruction of
the statutory provision. That is, the Legislature obviously intended to
authorize the allowances incidental to attendance at meetings of either
organization, but restricted such allowances to only one member-
delegate from any school distriet,

It is our opinion, therefore, that so long as the two organizations
continue to meet at the same time and Dlace, and, in joint session
(even in one or a few meetings) that the disjunective “or” he construed
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as “and,” and that the indicated allowances be deemed to be authorized
for only one member-delegate from any school distriet.

We trust that the foregoing sufficiently elarifies the matter and
proves helpful to you.

Respectfully submitted,

Roeer D. Forzy, Attorney General.
By Jonn A, PorTER, Deputy Attorney General.

162. District Attorney, Washoe County. School Districts—Requirement of
Advertisement of Bids for Purchase of Supplies or Equipment in
Excess of $1,000. NRS 393.180 construed and found not to reguire
advertisement for bids for purchase of textbooks previously approved
for use by the State Textbook Comumission, or of other standard, fair-
trade equipment purchased on fairly-apportioned basis from manufac-
turers or other suppliers, even though expenditure therefor is in
eXeess of $1,000. Violation of statutory requirement for advertisement
for bids held to occur when the need for purchases in excess of $1,000
is recognized or can bhe reasonably anticipated and the School Board
meets this need through cireumvention of the statute by placement
of simultaneous or successive orders which in the aggregate exceed
the statntory limitation,

Cagrson Crry, June 7, 1960.

HoNoraBLE Winniam J. Racaio, Distriet Attorney, Washoe County,
Reno, Nevada.

Attention: Mr. Eric L, Richards, Assistant District Attorney.

STATEMENT OF FACTS

Drar Mr. Racero: Nevada Revised Statutes 393.180 requires
Boards of Trustees of School Districts to advertise for bids whenever
they decide to purchase supplies or equipment which will cost more
than $1,000.

Some question has been raised concerning application of such require-
ment in the case of textbooks, purchase of which is limited to such as
have been approved by the State Textbook Commission, or to type-
writers intended for instruectional purposes, which are a fair-trade
item, and purchase of which is apportioned among manufacturers or
suppliers of all standard machines in order to provide instruction and
experience with all types of such machines.

A related question pertains to the conditions under which the statu-
tory requirement will be deemed to apply. That is: whether such
requirement relates to a specific purchase on any given date, or whether
it applies to suceessive orders over a period of time, when the aggregate
of all such successive orders exceeds the sum of $1,000.

Because the problem is one of concern and interest to all school dis-
triets in the State, and apparently has not previously been specifically
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submitted to or considered by us, it merits present clarification as to
proper construetion and application of the indicated statutory require-
ment.,

We desire to note our complete agreement with the facts assumed
and conclusions reached in the opinion prepared by your office on the
matter in answer to the inquiry by the Washoe Sehool Distriet,

QUESTIONS

1. Is it necessary for boards of sehool trustees to advertise for bids
in connection with the purchase of textbooks when such purchases
exceed $1,000%

2. Is it necessary for boards of sehool trustees to acdvertise for bids
in connection with the purchase of fair-trade items, such as standard
typewriters which are to be used for instructional purposes, and which
are normally purchased on a fairly-apportioned basis from all suppliers
of such standard equipment ?

3. (a) Are purchases of supplies or equipment made over a period
of time and aggregating costs in excess of $1,000 in violation of the
statutory requirement contained in NRS 393,180

(b} Does the statutory requirement contained in NRS 393.180 apply
only to the amount of any specific purchase of supplies or equipment
on a given date?

CONCLUSIONS

To question No. 1: No.

To question No. 2:  No.

To question No. 3(a): As herein qualified: No.

To question No. 3(b): As herein qualified: No.

ANALYSIS
NRS 390.100, relating to “Meetings for adoption of textbooks, ete.,”
insofar as here pertinent, provides as follows:
1. * * * the state texthook commission may adopt a uniform
series of textbooks for exclusive use as textbooks in all the elemen-
tary publie schools of the state. (Emphasis supplied.)

NRS 390.120 relates to “Notice to textbook publishers; sealed pro-
posals,” and sets forth the procedure for the submission of sealed
proposals for supplying textbooks for use in the State of Nevada, which
proposals shall:

2(d) Include a statement of the introductory price, the exchange
price for new books in the hands of dealers, the exchange price for
secondhand books, and the retail price at which publishers will
agree to furnish each textbook to the school children of Nevada
at one or more places in the state designated as state textbook
depositories by the state textbook commission.

NRS 390.130 relates to “Notices to texthook publishers when pur-
chase contract expires”; NRS 390.140 relates to “Adoption of text-
bocks by commission; rejection of proposals;” NRS 390.150 relates to
“Certification of selected texthooks”; NRS 390.160 relates to “Power

40
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of commission to make contracts, ete.”; NRS 390.170 relates to “Con-
tracting publisher to furnish bond, ete.”; NRS 890.180 relates to “Con-
tracts effective when bonds filed”; NRS 890.190 relates to “Failure of
contracting publisher to comply with conditions; adoption of textbooks
void”; NRS 390.200 relates to “Distribution of guaranteed prices of
textbooks”; and NRS 390.210 relates to “Penalty for overcharges on
textbooks.”

The above statutory provisions comprehensively authorize the adop-
tion of texthooks for exclusive use in the State’s public elementary
school system, and the making of contracts for purchase and supply
thereof at agreed and guaranteed prices. The matter is handled entirely
on the state level and boards of trustees of school districts are confined
to exclusive purchase and use of texthooks approved by the State Text-
book Commission, and no others. :

The obvious objectives of the statutory requirement contained in
NRS 393.180, that boards of school trustees advertise for bids in con-
neetion with any purchase of supplies or equipment in excess of $1,000,
are:

1. To permit dealers to compete for school business on a fair and
equal basis; and

2. To insure maximum value for public expenditures by requiring
school districts to purchase supplies and equipment from the lowest
and most satisfactory bidder.

Manifestly, where the selection of textbooks which may be used is
determined at state level, and the prices for supply thereof are also
established by contracts between publishers and the State, boards of
school trustees have no choice or diseretion in the premises, and are
bound to purchase said textbooks under and pursuant to contracts
guaranteeing prices previously exeeuted and controlling. In such ecir-
cumstances, therefore, there is no legal basis or justification for insist-
ence upon compliance with the statutory requirement for advertisement
for bids in connection with any purchase of textbooks. In fact, there
would be needless and unjustifiable expenditure of public funds for
such advertisements.

The situation is substantially the same at the secondary school level.
‘% * * the choice of a particular textbook limits selection to the prod-
uct of a single publisher and no advantage to the school distriet or to
publishers could acerue from publication of a call for bids. Should the
price of the textbook be a factor influencing choice, the situation can
be resolved by direct negotiation with the publisher.” (Opinion, Office
of Distriet Attorney, Washoe County, May 9, 1960.)

Typewriters purchased for instructional purposes by schools are fair-
trade items and sold to them by suppliers of all standard types at
uniform educational diseounts, Because a need exists for all types of
standard typewriters in eonnection with proper school instruetion in
their use, we are informed that it is established policy on the part of
boards of school trustees to make fair and equitable allotment of busi-
ness to each of the suppliers of standard typewriters, so as to make
possible maintenance of a proper balance in machines used for instrue-
tional purposes. Assuming that such is actually the policy in effect
and being adhered to by boards of school trustees, we are of the opinion
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that in such instances also, no useful purpose would be served by any
advertisement for bids, and the statutory requirement contained in
NRS 393.180 is inapplicable.

In respect to question No. 8 herein, it is our considered opinion that
the following observations properly reflect valid construction and appli-
cation of the statutory requirement contained in NRS 393.180:

The language of the statute would seem to indicate that the
limitation of $1,000.00 without bid prohibits purchases in excess
of that amount without bid when the board knows or can reason-
ably anticipate that the contemplated purchase of supplies or
equipment will entail the expenditure of more than $1,000.00.

For example, in the equipment of ten new classrooms, for which
300 pupil desks are required, the board may not purchase, legally,
30 desks on each of ten orders, since the need for 300 desks is appar-
ent at the time that the board decides to open ten new elassrooms.
On the other hand, a situation may arise, where through repeated
unanticipated inereases in school enrollment, it may become neces-
sary to provide desks for thirty pupils on each of five or six sue-
cessive occasions during the year. If an expenditure, not in excess
of $1,000.00 would meet each situation as it arose, successive expen-
ditures to meet each recurring situation would be justified and no
call for bids would be required, even though the aggregate amount
expended within the year might run to four or five thousand
dollars.

Violation of the provision requiring a school distriet to pnblish
a notice calling for bids occurs when the need for purchasing
supplies or equipment of a value exceeding $1,000.00 is recognized
or can be reasonably anticipated and the board meets this need
through circumvention of the statute by placing simultaneous or
suceessive orders which in the aggregate exceed the $1,000.00 limi-
tation. Such procedure would carry the presumption of a wilful
evasion of the provisions of the statute” (District Attorney,
Washoe County, Opinion dated May 9, 1960.)

We trust that the above will sufficiently clarify legislative intent and
construetion and application of the law in connection with problems
such as those herein considered.

Respectfully submitted,

Roeer D. Fovey, Attorney QGeneral.
By Joun A. PortER, Deputy Attorney General.
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163, Nevada Tax Commission, Sales and Use Tax Division, State Sales and Use
Tax Act reviewed and construed as excepting from collection of the E
use tax bhottles purchased by Nevada bottling firms in other Atates,
and utilized by them as returnable “containers,”

Carson Crry, June 7 , 1960,

M. Jack W, WiLtians, Administrator, Sales and Use Tax Division,
Nevada Tax Commission, Carson City, Nevada.

STATEMENT OF FACTS

Dear Mr. Winriams: Tt appears that Nevada bottling business
enterprises are obliged to purchase the bottles required by them out of
state, since such commodity is not manufactured in Nevada, They then
fill such bottles with thejp particular beverages, and sell said bottles
with their contents to retail stores, jobbers, or distributors. In the case
of jobbers or distrihutors of such bottles and contents there is, presum-
ably, an additional transaction or sale to retailers. Retailers then sell
the bottles with their contents to consumers. The consumers either pay
for the bottles as a nonreturnable container, or post a deposit on the
bottles as returnable containers, and subsequently either do op do not
make actual return of the bottles.

The general question which arises is: How are containers taxed
under Sales and Use Tax Acts?

Four situations can be distinguished, namely, the taxation or exemp-
tion of empty containers when they are (a) nonreturnable and (b)
returnable, and the taxation of filled containers along with the contents
when they are ( ¢) returnable and ( d) nonreturnable.

QUESTION
Is the use of returnable bottles purchased by Nevada bottlers from
out-of-state sources subject to the yge fax under Nevada Revised Stat-
utes, Chapter 3727

CONCLUSION
No.

ANALYSIS

NRS 372.105 imposes an excise tax on retail sales of tangible per-
sonal property, collectible from retailers at the rate of 2 percent of
their gross receipts from such sales. NRS 372.185 imposes a correspox.ld-
ing use tax of the same rate on the storage, use or other consumption
in this state of tangible personal property.

NRS 372.085 defines “Tangible personal property”; NRS 372.070
defines “Seller”; and NRS 372.055 defines “Retailer,”

NRS 372.060, as here pertinent, defines “Sale” as follows:

1. “Sale” means and includes any transfer of title or posses-
sion, exchange, barter, lease or rental, conditional or otherwise, in
any manner or by any means whatsoever, of tangible personal
property for a consideration.

NRS 372.065, as here pertinent, defines “Sales price” as follows:
1. “Sales price” means the total amount for which tangible
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property is sold, valued in money, whether paid in money or other-
wise, without any deduection on account of any of the following:

(&) The cost of the property sold.

(b) The eost of materials used, labor or service cost, interest
charged, losses, or any other expenses. * * #

2. The total amount for which the property is sold includes all
ot the following:

(a) Any serviees that are a part of the sale.

L

3. “Sales price” does not include any of the following:

(e) The amount charged for labor or serviees rendered iu
installing or applying the property sold.

#* % &

NRS 372.050, as here pertinent, defines “Retail sale” or “sale at
retail” as follows:

1. “Retail sale” or “sale at retail” means a sale for any purpose
other than resale in the regniar course of business of tangible
personal property.,

NRS 372.100, relating to “Use” provides as follows:

“Use” includes the exercise of any right or power over tangible
personal property incident to the ownership of that property,
except that it does not inelude the sale of that property in the
regular course of husiness.

NRS 372.290, relating to sontainers,” provides as follows:

1. There are exempted from the taxes imposed by this chapter
the gross receipts from sales of, and the storage, use or other con.
sumpiton in this state of:

(a) Nonreturnable containers when sold without the contents
to persons who place the contents in the container and sell the
contents together with the container.

(b) Containers when sold with the contents if the sales price of
the contents is not required to be included in the measure of the
taxes imposed by this chapter.

(e} Returnable containers when sold with the contents in con-
nection with a retail sale of the contents or when resold for
refilling,

2. As used in this section the term “returnable container”
means containers of a kind customarily returned by the buyer of
the contents for reuse. All other containers are “nonreturnable
containers.” ( Emphasis supplied.)

Ruling No. 31 of the Nevada Tax Commission relative to “Containers
and liabels” (in effect since May, 1955), insofar as here pertinent,
further defines “Containers” as follows:
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The term “containers” as used herein means the articles in
which tangible personal property is placed for shipment ang
delivery such as wrapping materials, bags, cans, twines, gummed
tapes, barrels, boxes, bottles, drums, carboys, eartons, sacks, and
materials from which such containers are manufactured.

The term “returnable containers” as used herein neans con-
tainers of a kind customarily returned by the buyers of the con-
tents for rense by the packers, bottlers or sellers of the commodities
contained therein. A container, title to which is retained by the
seller of the contents, or for which a deposit is taken by such
seller, is a returnable container. Examples of returnable containers
are: registered dairy products containers, steel drnms, beer and
soft drink bottles, wine barrels, echemical carboys, cement bags, gas
eylinders.

All other containers are “nonreturnable containers.” Wxamples
of nonreturnable containers are: wrapping and packing materials,
paper bags, twine, cartons, cans, medicine and distilled spirits
bottles,

* % %

Tax applies to all other sales of containers except sales for the
purpose of resale to other sellers of containers who purchase them
for resale withount the contents.

Deposits as defined herein are not taxable.

Administrative Bulletin No. 1 of the Nevada Tax Commission rela-
tive to “Containers and Items Dispensed Together with Meals or
Drinks,” in substance notes that such items when sold to restaurants
and other food and drink dispensing establishments for use of their
customers, together with meals, prepared foods and dispensed drinks,
are exempted from the sales tax.

The above detailed statement of applicable or relevant statutory and
administrative regulatory provisions is essential to proper considera-
tion of the question herein,

In respect to taxes, it is well-settled law that tax exemption provi-
sions must be strietly construed against those claiming any such benefit,
although they may not be given a distorted or unreasonable construc-
tion. (17 ALL.R. 1027, 1029; 108 A.L.R. 284, 286 and footnote citations.)

On the basis of the foregoing statutory provisions, there can be 1o
reasonable doubt that bottles, as utilized in the circumstances outlined,
are tangible personal property and containers, either involved in a
retail sale transaction or consumed or used at some point in their han-
dling, within the general purview of the Nevada Sales and Use Tax
Act. The problem is, whether the Aet exempls or excepts such con-
tainers from the retail sales or use tax, when such container bottles
are purchased outside of Nevada and utilized as “returnable contain-
ers” under the provisions of the Act and the applicable administrative
rules and regulations. '

The position of the bottling firms may, perhaps, be briefly summar-
ized as follows:

They are not in the business of selling empty bottles; they use
same to package, transport, market and merchandise only the
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contents. In this respect, they are in no different position than
manufacturers or distributors of canned or bottled products where
the bottle containers are not returnable and dispensed by pur-
chasers at retail of the containers with their contents. Finally,
that to subject returnable bottles to a use tax is diseriminatory,
in that their use of the bottles in the described manner differs in
no way from the indicated use of cans or nonreturnable bottles by
others, and imposes an undue burden and disadvantage upon them
in view of the highly competitive conditions which exist in the
beverage field, particularly in view of the increased marketing of
canned or bottled beverages, involving no use tax on such eon-
tainers. (Citing Bulletin 165, March 1958, American Bottlers of
Carbonated Beverages, Wash., D. C., relative to Pennsylvania law
and practice.)

The Sales Tax agency, on the other hand, contends that the correct
test for taxability of returnable containers is based on the answer to
the question: “What is the primary purpose for which the containers
are bought as evidenced by their use?” Applying such test, it follows
that since the containers are substantially used by the bottling com-
panies to market and merchandise their produets, such subsequent
sales to the ultimate consumers of the contents of such refurnable
botiles allegedly do not make the original sales of bottles by the mann-
facturers to bottling companies sales for resale. The argument made in
support of such contention is that bottling companies are primarily
not in the business of selling empty bottles; that they buy the bottles
to market their particular beverages; that if it were not for the bever-
ages put into the bottles, they would have no use for the bottles; and,
therefore, that the use to which the bottles are put is a substantial use
as well as the primary purpose for purchase of said bottles. (Citing
Owens-Illinois Pacifie Coast Co. v. State Board of Equalization, Supe-
rior Ct., Sacramento County, June 24, 1942, relative to California law
and practice.)

Before considering these respective arguments, it seems proper to
dispose of the relationship between the bottling firm and retail stores,
and the relationship between the retailers and consumers. Sinee the
transaetion between the bottling firms and retails stores, involving
filled hottles, is a sale for resale purposes, it is clear that the sales tax
is inapplicable under the exclusion eontained in NRS 372.050. And,
NRS 372.290(c¢) clearly exempts application of the sales tax to the
transaction between retailers and consumers insofar as “veturnable”
bottles are concerned.

Though appreciative of the economie argument made by Nevada
bottling firms, we must, of course, refrain from any encroachment upon
the fields of the legislative and executive branches of government. We
are not charged with responsibility for the economie and social effects
of taxation. Our task is to ascertain and to give effect to the intention
of the Legislature as contained in this State’s Sales and Use Tax Aot.

It may, however, be noted that examination of Pennsylvania law and

practice, relied on by Nevada bottling firms, in no way supports their
position; in fact, the exact contrary is the ecase. (Commonwealth of
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Pennsylvania v. The Philadelphia Coea-Cola Bottling Co. 33 Dauph.
421; letter from Penngylvania Sales Tax Agency, March 21, 1960.)
1In connection with onr review of the position taken by the Nevada
Sales Tax Division, it must be noted that the California statute relative
to exemption of containers ig substantially identical to the Nevada
statute (Section 6364, West’s Annotated California Codes, Revenue
and Taxation). However, it must further be pointed out that, in both

facturers. (Owens-Illinois Pacific Coast Co, v. State Board of Equaliza-
tion, supra.) The factual sitnation in Nevada is otherwise: there is no
manufacturing of hottles in this state, and bottling firms must there.
fore, secure same through purchase from out-of-state manufacturers,
There is, therefore, no possible basis for application of a sales tax, but
only a question of possible application of the use tax, insofar as the
transaction between bottle manufacturers and Nevada, bottling firms is
concerned.

Regarding possible application of the use tax, it may parenthetically
be noted that the use tax was conceived as a necessary supplement to
the successful administration of the sales tax. Thus, if for some reason
a sale at retail of tangible personal property escaped the saleg tax, the
use, consumption, distribution, and storage of the property would be
taxed after it has come to rest in thig state and has become a part of the
mass of property in this State. The rationale of wuse tazes ig two-fold:
(1) to prevent evasion of the sales tax, through out-of-state purchases
in states where there are no sales taxes, where the benefit of an exemp-
tion from the sales tax can be secured, or where the sales tax may he
lower than in the state of residence of the purchaser; and (2) to pro-
tect local merchants, and the economy of the State. The legislative
intent of “use taxes” generally, therefore, is that they shall apply to
tangible personal property coming from another state, or another
political or geographical area within the same state, whether or not a
sales tax be in effect there. (See Article, “The Use Tax: Its Relation-
ship to the Sales Tax, Eugene Greener, Jr., Vanderbilt Law Review,
Vol. 9, No. 2, p. 349, February, 1956; Morrison-Knudsen Co. v. State
Tax Commission, 242 Tows 33, 44 N.W .24 449, 41 A.L.R.2d 523 (1950),
Union-Portland Cement Clo. v. State Tax Commission, 110 Utah 152,
176 P.2d 879 (1947).)

In the situation before us, however, the rationale for application of

local merchants, or the economy of the State, be adversely affected by
such out-of-state purchages.

Certainly, some doubt is suggested by the faetual distinetions and
prineiples of taxation indicated. And, since it is the generally aceepted
measure must be resolved against the government, further inquiry is
well-justified. (Shwab v, Doyle, 258 U.8. 529, 42 8.Ct. 391, 26 A.LLR.
1454.)
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We have found no judicial determination of the question herein by
the Nevada courts. We have, therefore, been compelled to turn to the
court decisions of other states in an effort to find an answer to the
problem.

Where “containers” have been essentially determined to be nonre-
turnable, and have been utilized in connection with resale purposes,
manufacturers of such “containers” have been held not to be subject
to the sales tax. (N.Y., Sterling Bag Co. v. City of New York, 256
App.Div, 645, 11 N.Y.8.24 297.) The purchaser of such containers has
also been exempted from the sales tax, if they were utilized in connee-
tion with a resale. (N.Y., American Molasses Co. of New York v.
MeGoldrick, 256 App.Div. 649, 11 N.Y.S8.2d 289.)

(See also: Cal., Coca-Cola Co. v. State Board of Eqgunalization, 156
P.2d 1. However, as previously indicated, present law is apparently
otherwise. )

Where the sale of containers by manufacturers to users is determined
to be not for resale, the sales tax has been held to apply to manufac-
turers, on the theory that the use of the containers constituted con-
sumption. (Ala., Birmingham Paper Co. v. Curry, 238 Ala. 138, 190
So. 86; Utah, B, C. Olsen Co. v. State Tax Commission, 109 Utah 563,
168 P.2d 324; Fla., Gay v. Canada Dry Bottling Co, of Florida, 59
So0.2d 788, a case involving returnable bottles; Indiana, Department of
Treasury v. Fairmount (flass Works, 49 N.E.2d 1, wherein a wholesale
sales tax rate was held applicable to manufacturers on sales of bottles
subsequently utilized on a refurnable hasis, )

(A contrary view is held by Ohio, however, where the court, in Kro-
ger Grocery & Baking Co. v. (lander, 77 N.R.2d 921, held exempt from
hoth the sales and wse tax, containers wsed in packaging tangible per-
sonal property sold in an established business.)

The strongest case we have been able to find in support of the validity
of exacting a use tax under cirenmstances similar to those here involved
is reported for Kansas. Under a statutory provision which the court
held as cxempting only nonreturnable confainers, the purchase by a
distributor of containers outside the state for nse within the state by
such distributor who filled same, and later accepted same empty on a
returnable basis after consumption of their contents by retail custo-
mers, was held to constitute a wse of the containers, subject to the use
tax under the Kansas Act. (Consumers Co-operative Assn. v. State
Comm. of Rev. & Taxation, 174 Kan. 461, 256 P.2d 850 (1953).)

On the otlter hand, the Kroger Case, supra, and the following cages
definitely support the contrary view:

(1) Under a statute exempting from the wse tax “industrial materials
hot readily obtainable in Towa,” cartons, kegs and bottles used in eon-
nection with the sale of beer were held to fall within the exemption in
Zoller Brewing Co. v. State Tax Commission, 5 N.W.2d4 643 (Iowa,
1942). (Note: Admittedly, the express statutory exemption justifies
this decision.)

(2) Under a statute expressly providing that a “retail sale” did not
include the sale of containers when sold to persons for use in packag-
ing or shipping tangible personal property, and also exempting from
sales, storage or use, any tax on sales of returnable containers when
sold with the contents in connection with a retail sale of the contents
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or when sold for refilling (as provided also in NRS 372.290), it has
been held that the common returnable soft drink bottle, on which a
deposit is made on purchase and refunded on return, is a “container”
and the purchase thereof by the bottler from the manufacturer is not
taxable under the Sales and Use Tax Aect. (Maine, Coca-(ola Bottling
Plants v. Johnson, 87 A.2d 667 {1952) )

(3) In the Tennessee case of Tvans v. Memphis Dairy Exchange, 250
S.W.2d 547 (1952), the court reached a similar conclusion where
returnable milk bottle containers were ivolved, requiring a three-cent
deposit to assure their return. The court, in this case, found that such
bottle containers were not included within the definition of a “sale at
retail.” In this case also, the Tax Commission (as has the Nevada Sales
Tax Division) maintained that the transaction did not involve a sale
Tor resale, and that any transaction not a sale for resale must, there-
fore, under the express statutory provision, be considered a “retail
sale.” The Tennessee court noted, however, that the same Aect which
50 defined a “sale at retail” also expressly provided (as does NRS
372.290) that there shall be excluded from such term a transaction that
is a sale of a container used for packaging tangible personal property
for sale. In this case also, the Tax Commission further argued (as has
the Nevada Tax agency) that the statutory exemption was not intended
to apply to all containers but only such as are nonreturnable by the
consumer, In answer to this additional argument, the Tennessee court
further held that even in such case the transaction would be nontax-
able, predicating such conclusion on the well-settled principle that “all
questions of doubt arising upon construction of taxing statutes are to
be resolved against the state.” (Citing Doran v. Crenshaw, 166 Tenn.
346, 348, 61 S.W .2d 469.)

Our review of the law and relevant decisions, therefore, justifies the
following recapitulation:

We find that new bottles are purchased by bottling firms, filled with
some beverage, and generally, through a retailer, sold to ultimate con-
smwmers. In respeet of the bottles, such sale to the ultimate consumer is
a “sale or return,” and title to the bottles, together with their contents,
definitely passes. Nevertheless, in the case of “returnable” bottles, the
same may be returned for a refund which the bottling firms are obli-
gated to pay. Consequently, the ultimate sale of the contents of such
bottles need not be, and in some cases is not, treated as an ultimate sale
of the hottles: the bottles are disregarded for tax purposes, but the
first sale of the bottles from the manufacturer to the bottling firms
may be laxed as a retail sale.

Under certatn circumstances, and from the standpoint of collecting
the tax at least once, such a result is undoubtedly sound and unobjec-
tionable. In such instances, the tax is not colleated second time because
the amounts posted by the ultimate consumers of the contents of
“returnable” bottles are treated as deposits to assure return of such
containers, and the sales tax does not apply to such deposits. Presum-
ably, such deposits are not taxable even though the bottles are never
returned by the consumers, or their return is refused (because “unfit”
or for no reason), since the tax has been paid on the bottles in said
jurisdietions. Tn such cases, the states derive revenue from bottles not
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returned by consumers, or returned and disearded by bottling firms
as unfit for further use. And, in such event, the deposits might be
regarded as possibly covering the cost of the bottles, including the tax.
(See Article: “The Measure of Sales Tax,” Arthur H. Northrup, Van-
derbilt Law Review, Vo, 9, No. 2, February 1956, pp. 251--254.)

It must be presumed that in states where a sales tax is imposed on
bottle manufacturers (e.g., Pennsylvania, California) that bottles are
manufactured, or at least available for purchase, therein. Such is
admittedly not the ease in Nevada; Nevada bottling firms must make
purchase thereof in other states. This necessarily means that any lia-
bility to any tax in this state would have to be on the basis of the use,
vather than the sales, tax. But, as already noted, the theory and justi-
fication of a wuse tax is (1) to prevent evasion of the sales tax, and (2)
to protect local merchants and the economy of the State. Both these
justifications for imposition of the use tax are, therefore, lacking in
the eircumstances obtaining in Nevada.

It further appears that although the Nevada Sales and Use Tax Aet
has been in effect since 1955, the taxing agency only now wounld so
construe the Aet as to impose and exact the use tax in the described
cirenmstances. This means that if such wse tax was legal and should
have been collected from the outset, then the taxing agency has been
derelict in its administrative duties in this respect up to the present
time, and bottling firms are not only presently and prospectively liable
for such a use tax, but they would also be retroactively liable for such
use taxes not heretofore collected by the taxing agency. In this connee.
tion, the following observation is deemed pertinent:

Although not necessarily controlling, as where made without the
authority of or repngnant to the provisions of a statute, the con-
temporaneous administrative construction of the enactment by
those charged with its enforcement and interpretation is entitled
to great weight, and courts generally will not depart from sueh
construction unless it is clearly erroneous or unauthorized, { Coca-
Cola Co. v. State Board of Hqnalization, 25 (fal.2d 918, 156 P.2q
1,2)

Certainly, and at the very least, the taxing agency must have enter-
tained some doubt as to the proper construction and exaction of the
nse tax in the deseribed circumstances ever since the inception of the
Act (1955) to Justify its omission to colleet such taxes up to the present
time,

We find no explicit or sufficient legal basis in the Nevada Sales Tax
Act indicating that the exemptions authorized in NRS 372200 are
limited to nonretwrnable containers only. The Kansas case (Consumers
Cooperative Assn. v. State Comm. of Rev. & Taxation, supra) cail,
therefore, be clearly distinguished, and cannot be regarded as con-
trolling,

Under all of the circumstances indicated and tn view of the status
of case law on the subjeet, therefore, it is our cousidered opinion that
the use of returnadle bottles purchased by Nevada bottlers from out.
of-state sourees is not subject to the wuse tax under present Nevada law.
(Coca-Cola Bottling Plant v. Johnson, supre; Bvans v. Memphis Dairy
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Exchange, supre.) We base our conclusion on the well-settled rule that
“all questions of doubt arising upon construction of taxing statutes
are to be resolved against the state.” (Shwab v. Doyle, supra; Evans v,
Memphis Dairy Exchange, supra, citing Doran v. Crenshaw, 166 Tenn.
346, 348, 61 S.W.2d 469.)

As we have stated, consideration of the economic and soccial effects
of the taxation in question are mot properly within the purview of
this opinion: our responsibility is to ascertain and to give effect to the
intention of the Legislature as expressed. 1f any change in the law is
desired, it must come from the Legislature. It cannot be effected hy
rule or regulation of the Nevada Sales and Use Tax Division.

Respeetfully submitted,

Roaer D. FoLey, Attorney General.
By Joux A. PorTER, Deputy Attorney General.

164, Department of Motor Vehicles, Revocation of License to operate motor
vehicle, NRS Chapters 483 and 484 construed relative to mandatory
revocation of license to operate motor vehicles. Where a person has
been twice convicted of operating a motor vehicle while under the
influence of intoxicating liguor, the department has the legal power
and is under direct legislative mandate to revoke the driving license
of the offender for two years even though the second conviction was
in a municipal court under a city ordinance and not under state
gtatute,

Carson Ciry, June 10, 1960.

Mz. Louis P. 8pirz, Director, Department of Motor Vehicles, Carson
City, Nevada.

STATEMENT OF FACTS

Drar Mg. Sprrz:  On October 1, 1958, in the Justice Court of Reno
Township, State of Nevada, defendant was convicted under NRS
484.050 of having driven a motor vehicle while under the influence of
intoxicating liquor on U. 8. Highway 395 North on September 14,
1958. He was fined $150 and his driver’s license was suspended for a
period of 90 days. On the 19th day of February, 1960, defendant was
again charged with driving a motor vehicle while under the influence
of intoxieating liquor, this time within the ecity limits of the city of
Las Vegas, State of Nevada, in violation of Chapter 36, Section 42 of
the Las Vegas City Code as amended by Section 3 of Ordinance 756
of that city. On the 29th day of February, 1960, defendant appeared
with counsel in the Municipal Court of the city of Lias Vegas, was eon-
victed of the charge on his plea of guilty and fined $200. The eourt
then added to its sentence the following: “And his driver’s license
Revoked for a period of 30 days.”

Upon receipt of the record of conviction from the Municipal Court
of the city of Las Vegas, the Department of Motor Vehicles revoked the
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Exchange, supre.) We base our c¢onclusion on the well-settled rule that
“all questions of doubt arising upon construction of taxing statutes
are to be resolved against the state.” {(Shwab v. Doyle, supra; Evans v.
Memphis Dairy Exchange, supra, citing Doran v. Crenshaw, 166 Tenn.
346, 348, 61 8. W.2d 469.)

As we have stated, consideration of the economic and social effects
of the taxation in question are not properly within the purview of
this opinion: our responsibility is to ascertain and to give eifect to the
intention of the Legislature as expressed. If any change in the law 1s
desired, it must come from the Legislature. It cannot be effected by
rule or regulation of the Nevada Sales and Use Tax Division.

Respectfully submitted,

Rocer D. FoLey, Attorney General.
By Jouwn A. PortER, Deputy Attorney General,

164, Department of Motor Vehicles. Revocation of License to operate motor
vehicle. NRS Chapters 483 and 484 construed relative to mandatory
revocation of license to operate motor vehicles, Where a person has
been twice convicted of operating a motor vehicle while under the
influence of intoxicating liguor, the department has the legal power
and is under direct legislative mandate to revoke the driving license
of the offender for two years even though the second conviction was
in a municipal court nnder a city ordinance and not under state
statute.

Carson Crry, June 10, 1960,

Mr. Louvis P. Sprrz, Director, Depariment of Motor Vehicles, Carson
City, Nevada.

STATEMENT OF FACTS

Drar Mgr. Spitz:  On October 1, 1958, in the Justice Court of Reno
Township, State of Nevada, defendant was convicted under NRS
484,050 of having driven a motor vehicle while under the influence of
intoxicating liguor on U. 8. Highway 395 North on September 14,
1958. He was fined $150 and his driver’s license was suspended for a
period of 90 days. On the 19th day of February, 1960, defendant was
again charged with driving a motor vehicle while under the influence
of intoxicating liquor, this time within the city limits of the city of
Las Vegas, State of Nevada, in violation of Chapter 36, Section 42 of
the Las Vegas City Code as amended by Section 3 of Ordinance 756
of that eity. On the 29th day of February, 1960, defendant appeared
with counsel in the Municipal Court of the city of Lias Vegas, was con-
victed of the charge on his plea of guilty and fined $200. The court
then added to its sentence the following: “And his driver’s license
Revolked for a period of 30 days.”

Upon receipt of the record of conviction from the Municipal Court
of the city of Lias Vegas, the Department of Motor Vehicles revoked the
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driver’s license of the defendant for a period of two years, Defendant
contends that the revocation of his license to operate motor vehicles in
the State of Nevada for a period of two years was unwarranted and
that the Department of Motor Vehicles was without legal authority to
take sueh action for the following reasons:

(1) Defendant was charged with and convieted of driving while
under the influence of intoxicating liquor on the second offense under
a municipal ordinance and not under the state statute; and

(2) The sentence of the Municipal Court of the city of Las Vegas
was couclusive so that the Department of Motor Vehicles ecould not
enlarge upon it by imposing a longer period of revocation or suspension
of the driver’s license than had been indicated by the Municipal Court
of the city of Las Vegas.

The Department of Motor V. ehicles, on the other hand, claims that
1ts action in revoking the license of defendant for a period of two years
upon his second convietion of driving a motor vehicle on any street or
highway in this State while under the influence of intoxicating liguor
was not only proper under the law applicable to the undisputed facts
in this case but also mandatory under the statute. (NRS 483.460, sub-
section 2,)

QUESTIONS

1. Does the Department of Motor Vehicles acting through its appro-
priate officers and agents have the legal power to revoke the driver’s
license of one convicted on a second offense of driving a motor vehicle
while under the influence of intoxicating liquor

2. If the answer to the above is in the affirmative, does the fact that
the convietion on the second charge was in a munieipal court, pursuant
to a municipal ordinance or a section of a municipal code, limit the
power of the Department of Motor Vehicles to revoke such license ?

3. Does the action, suggestion or recommendation as to revoeation
or suspension of license by the municipal court in passing sentence
limit the power of the Departnient of Motor Vehicles with reference to
revocation of a driver’s license in such case ?

4. Is the revocation of a driver’s license for a period of two years
mandatory or optional upon a second convietion of operating a motor
vehicle while under the influence of intoxicating liquor?

CONCLUSIONS
To question No. 1:  Yes,
To question No. 2: No.
To question No. 3: No.
To question No. 4: Mandatory.

ANALYSIS

A
NRS 484.050 subsection 3 reads as follows:

3. Upon a subsequent conviction for an offense under the pro-
visions of this section, the person so convicted shall be punished
by a fine of not less than $100 nor more than $500 and by impris-
onment in the county jail for not less than 10 days nor mote than
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6 months. His license to operate a vehicle in this state shall be
revoked for 2 years by the department of motor vehicles. (Italies
supplied.)

The first italicized portion of the statute above quoted is the por-
tion upon which defendant bases his eontention that convietion must
be specifically nunder the state law in order to justify the sanctions out-
lined therein, Convietion of the charge of driving while under the
influence of intoxicating liquor, second offense, under any municipal
ordinance is insufficient, according to his view, to set in motion the
machinery available to the Department of Motor Vehicles to revoke his
driver’s license, This argument is good as far as it goes but it does not
go far enough.

NRS 483.460, so far as relevant to this discussion, reads as follows:

483.460 Mandatory revocation of licenses by department. The
department shall forthwith revoke the license of any operator or
chauffeur upon receiving a record of such operator’s or chauffeur’s
conviction of any of the following offenses, when such conviction
has become final:

2. A second conviction of driving a motor vehicle while under
the influence of intoxicating liquor or a narcotic drug; but the
revocation provided for in this subsection shall in no event exceed
the time fized as provided in subscetion 3 of NRS 484.050. (Italics
supplied.)

This is the statutory provision under which the agents of the Depart-
ment of Motor Vehicles relied in revoking the driving license of
defendant.

Several things should at once be noted. There is no suggestion in
that statute with respect to the court in which the conviction for the
offense of driving while under the influence of intoxicating liquor must
oceur in order to invoke the penalties prescribed, This is true both as
to the first and any subsequent convietion. However, subsection 2 of
NRS 483.460 expressly limits the period of license revocation to the
time provided by NRS 484,050, subsection 3, so that no one convicted
of a second offense of driving while under the influence of intoxicating
liquor may be punished more severely when convieted in a municipal
court in a center of population than he could be if tried by jury in a
Justice Court of the State under state law and found guilty for an
offense committed on the open road.

As appears both from the title of NRS 483.460 and from a reading
of the entire section, the only entity vested with the legal power to
revoke the driving license of an individual who falls within the pro-
visions of that statute is the Department of Motor Vehicles through
its proper officers and agents, Not only is this power to revoke licenses
in cases eoming within the purview of this statute vested in the Depart-
ment of Motor Vehicles but that department is directly charged with
the mandate of the Legislature to exercise that power in all such cases.
Otherwise the words ‘“the department shall forthwith revoke the
license” of any operator would be meaningless. Furthermore, it is hard
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to imagine any language more specifie, direct and unequivocal than the
words used in the statute to express the undoubted intention of the
Legislature to include convictions in all conrts of competent juris-
diction in the State and not merely the justices courts. Any other
interpretation of the statute in question would render completely mean-
mngless the provisions of NRS 483.460, subsection 2.

We have not overlooked other provisions of NRS 484.050 vesting in
the conrts of the State the discretionary power to direct the Depart-
ment of Motor Vehieles to suspend the operator’s license for a period
of time not less than 30 days nor more than a year. (NRS 484.050, sub-
section 2.) Kven here it ig the department and not the court which
performs the act of suspending the Jicense. In the case of g first offender
the department follows the order of the court in suspending the
driver’s license for the period indicated in the decision of the court.
In the case of a second conviction the department is legally bound to
revoke the driver’s license for the full period of two Years pursuant to
legisiative fiat,

B

On a very broad view of the situation, defendant is hinting at ideas
of double jeopardy and multiple punishment for the same offense,
without direetly advancing these contentions. For the benefit of the
publie, of the officials of the Department of Motor Vehicles and of law
enforcement officers generally, we deem it advisable to interpret the
law applicable to such situations.

Where a municipal ordinance prohibits conduet or aets within the
fown or city limits, which are also regulated and designated as viola-
tions of the eriminal law by enactments of the State Legislature, an
offender may, by his conduet, find himself in violation of both the
state law and the munieipal ordinance, Convietion under the munieipal
ordinance in such event would not protect him against prosecution
under the state statute. Ex Parte Sloan (1923) 47 Nev. 109, 217 Pae,
233; Ex Parte Siebenhauer (1879) 14 Nev. 865. The theory is that the
same act may constitute a criminal offense against two sovereignties
and prosecution by one resulting either in acquittal or convietion
affords the defendant no immunity against prosecution by the other,
Recognizing that there was a split of authority on thig question, the
Supreme Court of the State of Nevada settled the question in this
State in the case of Tx Parte Sloan, supra. That case dealt with the
manufacture and sale of Intoxieating liquors but the prineiples settled
by the decision are obviously of general application,

Dealing with the claims of res judicata and double Jeopardy the
court expressed itself as follows: (47 Nev. 109, at page 115)

There is a conflict of anthority upon this question. The decided
weight of authority, however, is to the effect that the same act may
constitute an offense hoth against the state and a municipal corpo-
ration. “Indeed” says Judge Cooley, in his work on Constitutional
Limitations (7th ed.) p. 279, “an act may be a penal offense under
the laws of the state, and further penalties, under proper legisla-
tive authority, be imposed for its commission by munieipal bylaws,
and the enforcement of the one would not preclude the enforce-
ment of the other.” Thig prineiple was recognized in Ex Parte
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Siebenhauer, 14 Nev. 365. The trend of authority in this respeet
is thus stated in 28 Cyc., pp. 696-698: “The legislature may confer
police power upon a municipality over subjects within the pro-
visions of existing state laws. Accordingly, unless it is prohibited
by some express constitutional or statutory provision, by the great
weight of authority municipal corporations may, by ordinance,
prohibit and punish aets which are also prohibited and punishable
as misdemeanors under the general statutes of the state, or which
may involve a common-law offense.” The power may he granted
expressly or by implication. 1d. 693.

It would be difficult to find any case which disposes more directly
and completely of the contentions, express and implied, advanced by
the defendant in the matter at hand. Far from limiting the legal power
of the Department of Motor Vehicles in pursuing the course followed
by it in revoking the driving license of the defendant under the author-
ity conferred by the Legislature in NRS 483.460, the case eited makes
it abundantly plain that the defendant might still be subject to prose-
cution under NRS 484,050 and that the convietion in the Municipal
Court of the city of Las Vegas could not be pleaded in bar either as a
former judgment of convietion or acquittal (NRS 174,320, subsection
3) or as “once in jeopardy” (NRS 174.320, subsection 4).

To the same general effect as the case of Ex Parte Sloan, supra, see:

State v. Reno Brewing Co. (1919) 42 Nev. 897, 178 Pac. 902;

(intoxicating ligquors)
Serio v. United States (CCA, 5th Cir., 1953) 203 F.2d 576; certiorari
denied (1953) 346 U.S. 887, 98 L..Ed. 391;
(narcotics)
United States v. Lanza (1922) 260 U.8. 877, 67 L.Ed. 814;
(intoxicating liquors)
Pike v. City of Birmingham (Ala., 1951) 53 So0.2d 394, certiorari
denied 53 So.2d 396, 265 Ala. 671;

(lotteries)

People v. Bartkus (1955) 130 N.E.2d 187, 7 111.2d 138;
(armed robbery of national bank)

MecCann v. State (Okla., 1946) 170 P.24d 562, 82 Okl.Crim. 374;
(intoxiecating liquor)

State v. Jackson (Wyo., 1955) 291 P.2d 798,
(drunk driving)

The law is very well summed up in the case of Pike v. City of
Birmingham, supra, where the court said (p. 395):

Pretermitting entirely consideration as to whether the plea
(autrefois conviet, that is prior conviction amounting to a plea
of res adjudicata) would be valid had the prosecution been by
the same sovereign, it is now settled that where an offense consti-
tutes a violation of both a city ordinance and a state law, prosecu-
tion by one of the offended sovereigns will not bar a prosecution
by the other. (citing cases.)

See also the excellent summary of the subject in published Attorney
(General Opinion No. 751, May 9, 1949, page 194.
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If, as we must assume in view of the decisions cited, prosecution
under the municipal ordinance would not bar prosecution under the
state law, then it follows with irresistible foree that the Department of
Motor Vehicles was not only empowered by NRS 483.460 to revoke the
driving license in question, but was also under a direct legislative
mandate to do so.

Respectfully submitted,

Roaer D. Fovuy, Attorney General.
By N. H. Samuzrson, Deputy Attorney General.

165. Public Employess Retirement Board, Budget Director, Personnel Depart-
mIment. NRS 284.147 construed and held applicable to “authorized
expenditure” state agencies. Except as restricted by constitutional or
statutory limitations, the Legislature has plenary authority over the
amount of compensation to be paid all state employees, generally
exerciged in legislative action taken on detajled departmental budgets
submitted for each fiscal year. State agoncy expenditures held to be
strictly limited to, and regulated by, detailed allotments legislatively
approved for any given fiscal year, unless variance is regularly
effected in accordance with law. Pending specific legislative action,
applicable statutes and executive powers, if exercised, held generally
sufficient to regulate and control salary payments to state employees
in unclasgified positions.

Carson Crry, June 10, 1960,

Mr. KenNerH Buck, Ezecutive Sceretary, Public Employees Retire-
ment Board, Carson City, Nevada.

STATEMENT OF FACTS

Dear Mk. Buck: An employee of the Public Employees Retirement
Board, in the unclassified service of the State, was granted an increase
in salary by official action of the Board on November 6, 1959, said
increase to be effective December 1, 1959. We are not here concerned
with the salary paid such employee for the fiseal year 1959-1960, but
with the validity of such salary inerease for the fiscal year 1960-1961.

In accordance with generally established praectice and procedure
applicable to all state agencies, the Board submitted its detailed budget
showing estimated expenditures for the fiseal year 1960-1961 for
approval by the 1960 legislative session. The detailed budget, as sub-
mitted, provided for the anticipated estimated salary increase as
approved by the Board to said employee in the unclassified serviee.
However, as recommended by the Governor and finally approved by
the Legislature, a lesser salary was authorized than that which the
Board officially approved for said employee.

It further appears that the Governor’s recommendation and the
Legislature’s anthorization of this employee’s salary for the fiscal year
1960-1961 was consistent with the results of a salary survey of unclas-
sified positions in the state service. The survey, as made, was based

41
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If, as we must assume in view of the decisions cited, prosecution
under the municipal ordinance would not bar proseeution under the
state law, then it follows with irresistible force that the Department of
Motor Vehicles was not only empowered by NRS 483.460 to revoke the
driving Heense in question, but was also under a direct legislative
mandate to do so.

Respectfully submitted,

Roaer D. Forry, Attorney General.
3v N. H. SamuznrsoN, Deputy Attorney General.

165. Public Employees Retirement Board, Budget Director, Personnel Depart-
ment. NRS 284,147 construed and held applicable to “authorized
expenditure” state agencies, Except as restricted by constitutional or
statutory limitations, the Legislature has plenary authority over the
amount of compensation to be paid all state employees, generally
exercised in legislative action taken on detailed departmental budgets
submitted for each fiscal year. State agency expenditures held to he
strictly limited to, and regulated by, detailed allotments legislatively
approved for any given fiseal year, unless variance is regularly
effected in accordance with law. Pending specific legislative action,
applicable statutes and executive powers, if exercised, held generally
sufficlent to regulate and control salary payments to state employees
in unclassified positions.

Carson City, June 10, 1960.

Me. Kennern Buck, Ezecutive Secretary, Public Employees Retire-
ment Board, Carson City, Nevada.

STATEMENT OF FACTS

DEear Mr. Buck:  An employee of the Public Employees Retirement
Board, in the unclassified service of the State, was granted an increase
in salary by official action of the Board on November 6, 1959, said
increase to be effective December 1, 1959. We are not here concerned
with the salary paid such employee for the fiseal year 1959-1960, but
with the validity of such salary inerease for the fiscal year 1960-1961.

In accordanee with generally established practice and procedure
applicable to all state agencies, the Board submitted its detailed budget
showing estimated expenditures for the fisecal year 1960-1961 for
approval by the 1960 legislative session., The detailed budget, as sub-
mitted, provided for the anticipated estimated salary inecrease as
approved by the Board to said employee in the unclassified service.
However, as recommended by the Governor and finally approved by
the Legislature, a lesser salary was authorized than that which the
Board officially approved for said employee.

It further appears that the Governor’s recommendation and the
Legislature’s authorization of this employee’s salary for the fiscal year
1960-1961 was consistent with the results of a salary survey of unclas-
sified positions in the state service. The survey, as made, was based

41
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upon a comparison of positions in the unclassified service to similar or
comparable positions in the classified service, and recommended a five.
step salary range for each unclassified position. Where a position was
presently being paid more than the top recommended salary, it was
decided that no change in salary should be made so long as the present
incumbent remained in said position. The Governor, as a matter of
policy, adopted and followed such recommendations, as did the Legis-
lature.

At the time of said survey, the Board had not yet approved the
salary inerease to said employee, who was then receiving $680 per
month, or $8,160 per year. The survey salary range for the involved
position, as recommended and followed by both the Governor and the
Legislature, was established at $6,900 to $8,220 per year, with inecre-
ments in such range of $330. The 1960-1961 budget, as recommended
by the Governor and approved by the Legislature, authorizes a yearly
salary of $8,430 per year for said position. (See Executive Budget and
Legislative Auditor’s Record of Legislative Intent, Account Code 924
(K-1).) Said authorized yearly selary already exceeds the top salary
for the position established by the survey mentioned, and adopted as a
matter of policy by both the Governor and the Legislature. The Board’s
increase, i#f legally authorized, would make the vearly salary of the
employee presently holding this position $9,000.

The Budget Director has advised the Board that, in conformity with
- the Executive Budget as legislatively approved, he wounld disapprove
any payment after July 1, 1960, for more than $702.50 per month, or
$8,430 per year, for the position in question.

The Board, on the other hand, invites attention to the fact that the
Public Employees Retirement System is supported and operated on
the basis of administrative charges levied against both employees and
employers, and suggests that so long as the Board does not exceed the
legislatively-authorized expenditure of $79,738 for the fiseal year 1960
1961, said Board may legally pay the employee in question a salary of
$9,000 per year. (NRS 286.210 and Chapter 262, 1960 Statutes of
Nevada.)

QUESTIONS

I. (A) Has the Public Employees Retirement Board the authority
to establish the salary of unclassified employees?

(B) In view of the provisions of NRS 284.147, may an employee in
the State’s unclassified service be paid a higher salary than that which
the Legislature has authorized by approval of the budget containing
provision for such an employee?

(C) Do the provisions of NRS 284.147 apply to “authorized expendi-
ture” state agencies, as well as state agencies receiving and maintained
by legislative appropriations of publie funds?

II. If salaries paid to unelassified personnel, plus other expendi-
tures, by the Public Employces Retirement Board, will not exceed the
budgetary appropriation authorized by the Legislature (Chapter 262,
1960 Statutes of Nevada}, would the increased salary legally be “within
the limits of appropriations made by law,” as provided in NRS 284.147%

IT1. 1In the absence of express or implied legislative authorization
therefor, is there any limitation or control over the amount of salary
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that may be paid to a state employee in an unclassified position created
m the work program of an agency, either by unelassifying an existing
classified position or by establishment of a new position ?

CONCLUSIONS
To question No. I{A): As limited herein: Yes.
(B): Exeept as herein qualified: No.
(C): Yes.
To question No. [T:  Except as herein stated: No.
To question No. TIT:  As indicated generally herein: Yes.

ANALYSIS

NRS 286.170, relating to “Employees of hoard: Appointment; com-
pensation; removal,” as here relevant, provides:

1. Subject to the limitations of this chapter and the budget
preseribed by the board, the system shall be administered by the
executive secretary and by a staff authorized by the board and
appointed by the executive secretary with the approval of the
hoard.

2. The board shall:

(a) Create such positions as it deems necessary for the sound
and economical administration of the system.,

(b) Fix the salaries of all persons employed for purposes of
administering the system in accordance with the pay plan of the
state adopted pursuant to the provisions of chapter 284, but the

_salary of the executive secretary shall be fixed in the manner pro-
vided in subsection 2 of NRS 286.160. (Italics supplied.)

.~ NRS 286.160, relating to “HExecutive secretary: Appointment; com-
pensation; bond,” provides as follows:
1. The board shall employ an executive secretary, who shall
hold his position in the discretion of the board.
2. The annual salary of the ezecutive secretary shall be fixed
by the board, and he shall furnish such bond as may be required
by the board. (Italics supplied.)

NRS 286.190, relating to “General powers and duties of board,”
provides as follows:
1. Have the powers and privileges of a body corporate.
2. Subject to the limitations of this chapter, have the power

and duty of managing the system.
3. Arrange for actuarial service for the system.

~ NRS 286.210, relating to “Administrative expenses of system: KEqual
payments by employer, employee,” as here pertinent, provides:

1. The administrative expenses of the system shall be paid
_equally by employer and employee members of the system in suech
manner and at such intervals as may be directed by the board.
All sums received by the board for administrative purposes shall
be paid into the public employees’ retirement administrative fund.
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NRS 286.240, relating to “State treasarer to be custodian of funds,”
provides as follows:

All funds paid into the public employees’ retirement fund and
the public employees’ retirement administrative fund shall be
deposited with the state treasurer, who shall be custodian of the
funds and shall pay all warrants drawn thereon by the state con-
troller in compliance with law. No warrant shall be paid until the
claim for which it is drawn has been first certified by the executive
secretary and otherwise allowed, audited and drawn as required
by law. (Ttalies supplied.) '

NRS 284.147, relating to appointments in the unclassified service,
provides as follows:

Unless otherwise provided by law, elective officers and the heads
of the several state departments, agencies and institutions are
authorized to employ deputies and employees neeessary to fill the
unclassified positions authorized by law for their departments, and
to fix the salaries of such deputies and employecs within the limits
of appropriations made by law. (Ttalies supplied.)

NRS 281.125, relating to “Restrictions upon payment of salary of
appointive officer or employee when salary determined by law,” pro-
vides as follows:

1. In cases where the salary of an appointive officer or employee
1s determined by law, such salary shall not be paid unless a specific
legislative appropriation of a sum of money or a specific legislative
authorization for the expenditure of a sum of money is made or
enacted for the department or agency. (Italics supplied.)

2. None of the provisions of this section shall apply to any
officers or employees of the Nevada industrial commission.

NRS 353.210 relates to the preparation and submission of expendi-
ture requirements by state departments and agencies by September 1
of each year, to show specific needs and intended application of
requested funds.

NRS 353.215, relating to “Work programs for fisea) year; Contests;
approval; expenditures made on basis of allotments,” among other
matters, provides as follows:

1. Not later than June 1 of cach year the governor shall require
the head of each department, institution and agency of the state
government to submit to him through the direetor a work program
for the ensuing fiscal year. Such program shall:

(a) Include all appropriations on other funds from any source
whatever made available to the department, institution or agency
for its operation and maintenance and for the acquisition of
property.

(b) Show the requested allotments of appropriations or other
funds by quarters for the entire fiscal year.

2. The governor, with the assistance of the director, shall
review the requested allotments with respect to the work program
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of each department * * * and * * * if he deems it necessary,
revise, alter or change such allotments before approving the same
E N -

3. The divector shall transmat o copy of the allotments as
approved by the governor to the head of the department * * *
concerned, to the state treasurer, and to the state controller.

4. All expenditures to be made from the appropriations or
ather funds from any source whatever shall be made on the basis
of sueh allotments and not otherwise, and shall be broken down
wnto such classifications as the director may require. (Italies sup-
plied.)

NRS 353.220 relates to “Revision of work programs and allotments:
Limitations,” and provides as follows:

1. The head of any department, institution or agency of the
state government, whenever he shall deem it necessary by reason
of changed conditions, may revise the work program of his depart-
ment, institution or agency at the beginning of any quarter during
the fiscal year, and submit such revised program to the governor
through the director with a request for revision of the allotments
of the remaining quarters of that fiscal year.

2. Every such request for revision shall be submitted to the
director at least 15 days prior to the commencement of the quarter
when such revision, if approved, is to become effective. Within 10
days after submission to him the director of the budget shall
transmit the request for revision with his recommendations in
writing to the governor. Within 5 days thereafter the governor
shall approve or disapprove such request in writing.

3. The governor shall promptly transmit o copy of such
approval or disapprovael to the director, the state coniroller and
to the head of the department, institution or agenecy making the
request. (Ttalies supplied.)

Subsequent provisions of Nevada Revised Statutes are concerned
with related matters up to approval of budget requests by the Liegisl-
ture, Sections having some relevancy to the problem here involved are
NRS 353.265, relating to “Existence of emergency. Expenditure of
nnappropriated money by state board of examiners; Limitations,” and
NERS 353.267, relating to “Expenditure of unappropriated money for
payment of salaries of replacement personnel; Limitations.”

NRS 353.255, relating to “Appropriations to be specifically applied,”
provides as follows:

1. 'The sums appropriated for the various branches of expendi-
ture in the public service of the state shall be applied solely to the
objects for which they are respectively made, and for no others.

2. Any person violating the provisions of subsection 1 shall be

‘guilty of a misdemeanor, and on conviction thereof shall he pun-
ished by a fine of not less than $50 nor more than $300. (Italies
supplied.)

NRS 353.260 relates to “Deficiency spending prohibited: Claims
void; penalties,” and, among other matters, provides:
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2. It is unlawful for any state officer, commissioner, head of
any department or employee of this state to bind, or attempt to
bind, the State of Nevada or any fund or any department thereof
In any amount in excess of the specific amount provided by law,
or in any other manner than that provided by law, for any pur-
pose whatever.

3. Every claim allowed in violation of the provisions of this
section shall be void.

In addition to the foregoing applicable statutory provisions, certain
preliminary observations appear to be in order:

1. Administrative boards, commissions and officers only have such
powers as the statutes creating them expressly confer upon them, or
which may be reasonably necessary to give effect to such express pow-
ers. (42 Am.Jur. 316 et seq.)

2. Administrative boards, commissions and officers owe their exist-
ence, jurisdietion and powers to the governing or legislative authority
which created them, and, except for any limitation imposed by appli-
cable constitutional provision, may be terminated, abolished, regulated
and controlied by the governing or legislative authority which created
them. (42 Am.Jur. 305-309.)

In this connection, it has been held that the Legislature had the
unquestionable authority and power to order the liquidation of a state
retirement system, (See Hansen v. Public Employees Retirement Sys-
tem Board of Administration, 246 P.2d 591.)

3. “Public pension funds are dervived from one or all of three
sources: tax levies, contributions, either voluntary or compulsory, by
prospective beneficiaries of the fund, and gifts and donations. They
are usually, if not always, provided for in the legislation creating the
pension system, or by legislation in aid thereof. It is the general rule
that pension funds created by tax levies and assessments from the
salaries of prospective bemeficiaries are public funds.” (Italics sup-
plied; 40 Am.Jur. 988, Sec. 34 and footnote citations.) .

4. The Public Employees Retirement Board is a state agency
created for a public purpose and subject to the regulation and control
of the Legislature which created it. The officials and employees of the
Retirement System are state officers and employees. The Legislature
has the responsibility and duty of determining the salaries of state
officers and employees, and except as restricted by existing guarantees
under the Personnel Act or constitutional limitations, legislative
authority and power over the compensation to be paid state officers
and employees, s plenary and controlling. (See International Broth.
of Electric Workers Liocal Union 976 v. Grand River Dam Authority,
292 P.2d 1018; Vivian v. Bloom, 177 P.2d 541, 115 Colo. 579.)

5. In the absence of contributions by the State to the Public
Employees Retirement Fund, contributions by the members would not
be available for payment of expenses of administration or benefits pro-
vided under the Act exeept to members withdrawing from the service
and system. The functioning of the administrative machinery of the
Retirement System is entirely dependent on legislative appropriation
or authorization. (See Hide v. Frohmiller, 216 P.2d 726, 70 Ariz. 128.)
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Study of the problem here involved on the basis of applicable law as
above outlined, therefore, results in the following conclusions:

The Retirement Systemn constitutes a public function for realization
of a public purpose, legislatively authorized. The Public Employces
Retirement Board is a state ageney subject to legislative control and
regulation. As a state agency, it does not have carte blanche to handle
the funds entrusted to its management and control, nor can it incur
administrative expenditures connected with the System, except in full
compliance with laws, regulations, and procedures applicable to all
state agencies. Such required compliance extends to and includes
expenditures for salaries of administrative personnel.

While the Public Employees Retirement Board undoubtedly has heen
oranted the authority and power to fix the salaries of the executive
secretary and other employees in unclassified positions, such salaries
are subject to, and may not execeed, legislative limitations or restric-
tions, either express or reasonably implied. The Legislature, through
approval of the Board’s budget for the fiscal year 1960-1961, has pre-
seribed the maximum amount in salaries that may be legally paid to
administrative personnel of the Retirement System. The authorized
expenditures which the Board may make for such salaries must con-
form to the detailed budget items required and set forth in the Board’s
budget, as approved by the Legislature. The general authorization of
expenditures by the Board up to a maximum of $79,738 for the ensuing
fisecal year (see Chapter 262, 1960 Statutes of Nevada) is predicated
upon, and is specifically limited, regulated and determined by, the
detailed allotments or allocations contained in the budget as approved
by the Legislature. There is no provision, either express or reasonably
implied, in the specific Act governing the Retirement System or Board
which exempts said ageney and offieials from compliance with legisla-
tive requirements and controls which apply to all state agencies, boards
and departments, as contained in other statutory provisions.

Unlike estimates made for operating or other expenses, salaries are
determinable or may be established in maximum amount in advance
of the submission of an ageney’s budget to the Governor and Legisla-
ture. For this reason, deviation from salaries which have been legis-
latively authorized is generally improper and prohibited. Only in
extraordinary circumstances, and then only if variance and approval
is secured in accordance with applieable statutory provisions (see NRS
353.220), are deviations in salary allotments authorized and legal. Here,
with presumed contemplation of all the necessary facts, the Legislature
established as the mawxinion salary for the position in guestion the sum
of $8,430 per year. Such legislative determination and action may not
properly be ignored and nullified, except as herein indicated. In our
considered opinion, it is highly questionable that any “changed condi-
tions” as preseribed in NRS 353.220 ecan reasonably be shown to have
developed subsequent to legislative determination and action on the
involved budget.

We conclude, thervefore, that NRS 284.147 is applicable to “author-
ized expenditure” state agencies, and that a state employee in.an
unclassified position may not be paid a higher salary than that which
the Legislature has authorized with approval of the detailed budget
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which contains the salary provision for such an employec. Any variance
therefrom, in any event, may only be validly effected in accordance
with statutory provisions, hereinabove indicated. Expenditures must
otherwise be made for the specific purposes or objects set forth in an
agencey’s detailed budget as legislatively approved and authorized, and
are legally limited to the maximum amounts therein stated. In the
instant case, the maximum salary which may be legally paid to the
employee in the unclassified position here in question is $8,430 per
vear, unless a variance from legislative determination and aection can
be legally justified and granted pursuant to applicable statutory pro-
visions and procedures.

Apparently, the Legislature approved the salary classification plan
to be applied to positions in the unclassified service by giving such
plan general legislative application. It must, therefore, be presumed
that the Legislature was satisfied with the conclusions established by
the survey that such pay plan was consistent with the pay plan in
effect for comparable services and pay in effect for the classified service.
The appropriation and authorization of expenditure of public funds,
meluding the fixing and payment of salaries of publie employees, is
traditionally and legally a matter within the plenary powers of the
Legislature. Where, as here, the Legislature has seen fit to exercise
such power, an exception or deviation from legislative intent requires
speeific legislative sanction and approval. Executive action alone may
properly be construed as an encroachment on the legislative funetion
and powers, and violative of the constitutional doctrine of the separa-
tion of powers.

There remains for final consideration and answer question No. 3.

Tt is, of course, impossible to make any generalized statement or pro-
vide a rule which would be applicable to the particular facts of every
possible situation, Moreover, it would serve no useful purpose to extend
this opinion by consideration and analysis of situations that eould be
conceived and assumed. However, there are definite statutory provi-
sions in the Personnel Aet, and supplementary rules and regulations
thereto, which may be applied in limitation and control of the amount
i salary that may be paid to a state employee in an unclassified posi-
tion, in the absence of legislative authorization, express or implied.

Statutory restrictions on appointments to unclassified positions in
the state service are:

1. NRS 284.140, which regulates and prescribes the conditions for
appointments in the unclassified service.

2. NRS 284.145, which subjects appointments to unclassified posi-
tions in the state service to such persons as are ineluded in a list of
eligible persons, established and maintained by the Personnel Depart-
ment,.

3. Requirement of express or reasonably implied statutory power
in an appeinting authority to employ a person in an unclassified posi-
tion in the state service in the first instance; in other words, a legal
base for any such appointment or employment.

Statutory and other restrictions on the amount of salary that may be
paid to an employee in an uneclassified position in the state service are:

1. NRS 284.147, restricting salary payments within the limitations
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“of appropriations made by law” for such purposes. This means that
diversion or transfer of funds from one purpose to another is pro-
hibited unless legally authorized and approved. (NRS 284,185, 218.770,
218,780, 218.820, 353.220, 363.255, 353.260, 353.265, 353.267, 284.190,
281.127.)

2. The Personnel Act reasonably discloses legislative intent that
salaries paid to employees in the unclassified services shall be consistent
with the salary schedule and range of any existing pay plan established
or promulgated by the Personnel Department, for any particular and
similar or eomparable position in the classified service,

3. The recently completed survey of positions in the unclassified
service, and development of a pay classification plan therefor, now
legislatively approved and given general application, if formally
adopted by the Personnel Board by rule and regulation, would be
reflective of, and consistent with, legislative intent and policy already
evidenced in connection with the 19601961 state budget, and confirma-
tory of the prohibition on any violation of said pay plan to the unclas-
sified service,

While the above limitations may appear to be of a general nature,
they do provide a sufficient basis to prevent or correct any abuse or
excessive action on the part of any appointing authority in respect of
payment of salaries to state employees in unclassified positions, pend-
ing expression of legislative intent on the matter,

In our considered opinion, if and when supported and supplemented
by cxereise of exeentive prerogatives and powers, they are adequate to
resolve any problem of the kind indicated, for the interim period
hefore the Legislature ean take appropriate action.

Respectfully submitted,

Roarr D. Forgy, Attorney General.
By Jon~ A. PorTER, Deputy Attorney General,

166. Constitntional Law, Legisiature. Appointment by a board of county com-
missioners to vacancy in office of State Senate fills office to the day
following next biennial election. Section 12, Article IV, construed.

Carson Crry, June 21, 1960,
HonoransLe Jonn Koonrz, Sceretary of State, Carson City, Nevada.

STATEMENT OF FACTS

Dear Mg. KoonTz: In the general clection condueted in Nevada on
November 4, 1958, John Murray was elected in the County of BEureka
to the State Senate for a term of four years, He served as State Senator
throughout the regular legislative session, beginning on the third Mon-
day of January, 1959. Due to ill health Senator Murray resigned his
office by written communication to the Governor, under date of Decem-
ber 7, 1959. The Governor accepted the resignation the same date. On
January 6, 1960, the Board of County Commissioners of the County
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“of appropriations made by law” for such purposes. This means that
diversion or transfer of fundg from one purpose to another is pro-
hibited unless legally authorized and approved. (NRS 284.185, 218.770,
218.780, 218.820, 353.220, 353.255, 353.260, 353265, 353.267, 284.190,
281.127))

2. The Personnel Act reasonably discloses legislative intent that
salaries paid to employees in the unclassified services shall be consistent
with the salary schedule and range of any existing pay plan established
or promulgated by the Personnel Department, for any particular and
similar or comparable position in the classified service.

3. The recently completed survey of positions in the unclassified
service, and development of a pay classification plan therefor, now
legislatively approved and given general application, if formally
adopted by the Personnel Board by rule and regulation, would be
reflective of, and consistent with, legislative intent and policy already
evidenced in connection with the 1960-1961 state budget, and confirma-
tory of the prohibition on any violation of said pay plan to the unelas-
sified service.

While the above limitations may appear to bhe of a general nature,
they do provide a sufficient basis to prevent or correct any abuse or
excessive action on the part of any appointing authority in respect of
payient of salaries to state employees ih unclassified positions, pend-
g expression of legislative intent on the matter,

In our considered opinion, if and 1when supported and supplemented
hy exercise of executive prerogatives and powers, they arve adequate to
resolve any problem of the kind indicated, for the interim period
hefore the Legislature ecan take appropriate action.

Respeetfully submitted,

Roder D. FoLey, Attorney General.
By Jonn A. PorTEr, Deputy Attorney General,

166. Constitutional Law, Legislature, Appointment by a board of county com-
missioners to vacancy in office of State SBenate fills office to the day
following next biennial election. Section 12, Article IV, construed.

Carson Crry, June 21, 1960.
Hoxorasre Joun Koonrz, Sceretary of State, Carson City, Nevada.

STATEMENT OF FACTS

Dear Mr. looNTz: In the general election conducted in Nevada on
November 4, 1958, John Murray was elected in the County of Bureka
to the State Senate for a term of four years. He served as State Senator
throughout the regular legislative sessiol, beginning on the third Mon-
day of January, 1959. Due to ill health Senator Murray resigned his
office by written communication to the Governor, under date of Decem-
ber 7, 1959. The Governor accepted the resignation the same date. On
January 6, 1960, the Board of County Commissioners of the County
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of Eureka appointed William R. Rand to the office of State Senator
“until the next ensuing election.” Senator Rand served in the legisla-
tive session that convened in January, 1960, and continues in office as
of the date hereof.

In the general election conducted on November 4, 1958, Edwin 7.
Lauritzen was elected in the County of Lander to the State Senate for
a term of four years. He served as State Senator throughout the regu-
lar legislative session, beginning in J anuary, 1959. Senator Lauritzen
died after the 1959 session. On J anuary 9, 1960, the Board of County
Commissioners of the County of Lander appointed Rene W. Lemaire
to the office of State Senator “until the next general election.” Senator
Lemaire served in the legislative session that convened in January,
1960, and continues in office as of the date hereof,

Section 294.095 NRS provides: :

At least 80 days before the time for holding the September pri-
mary election in 1956, and biennially thereafter, the secretary of
state shall prepare and transmit to each county clerk a notice in
writing designating the offices for which candidates are to he
nominated at the primary election.

Sinee time for compliance by the Secretary of State was short, we
have already given advice and an oral opinion herein, with the under-
standing that the same would be confirmed by written opinion.

QUESTION

In complying with the provisions of Section 294.095 NRS, should the

Secretary of State inform the county clerks of Kureka and Lander

Counties that candidates will be nominated at the primary election of

1960, for the office of State Senator, in each of such counties, and for
the remainder of the unexpired term ?

CONCLUSION
We have concluded that the question must be answered in the affirma-
tive,
ANALYSIS

The State Senate is a continuing hody, by reason of the fact that the
regular four-year terms are “staggered,” under the provisions of Seec-
tions 9 and 10 of Article XVII of the Nevada Constitution. Thege
sections provide:

Sec. 9. The senators to be elected at the first election under this
constitution shall draw lots, so that the term of one-half of the
number, as nearly as may be, shall expire on the day sueceeding
the general election in A, D). eighteen hundred sixty-six, and the
term of the other half shall expire on the day succeeding the gen-
eral election in A. D. eighteen hundred sixty-eight; provided, that
in drawing lots for all senatorial terms, the senatorial representa-
tion shall be allotted so that in the counties having two or more
senators, the terms thereof shall be divided as nearly as may he
between the long and short terms.
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See. 10. At the general election in A. D. eighteen hundred and
sixty-six and thereafter, the term of senators shall be four years
from the day succeeding such general election, and members of
assembly for two years from the day succeeding sueh general
election, and the terms of senators shall be allotted by the legisla-
ture in long and short terms, as hereinbefore provided, so that
one-half of the number, as nearly as may be, shall be elected every
two years.

Between 1922 and 1944, Section 12, Article IV, of the Constitution
provided:

In case of the death or resignation of any member of the legis-
lature, either senator or assemblyman, the county commissioners
of the county from which such member was eleeted shall appoint
a person of the same political party as the party which elected
such senator or assemblyman to fill such vacancy; provided, that
this section shall apply only in cases where no general election
takes place between the time of such death or resignation and the
next succeeding session of the legislature,

The Nevada Supreme Court construed Section 12 of Article IV in
Grant and MeNamee v. Payne, 60 Nev. 250, 107 P.2d 307. The facts
were as follows:

On November 8, 1938, L. R. Arnold was elected to the office of State
Senator of Clark County, for the term of four years commencing on
the 9th day of November, 1938. He resigned his office on January 3,
1939, and a few days later Charles Lee Horsey was appointed to fill
the vacancy. Senator Horsey served during the regular legislative
session beginning January, 1939. On July 29, 1940, he rvesigned the
office.

On July 31, 1940, Archie C. Grant and Frank McNamee, both resi-
dents and electors of Clark County, filed with the County Clerk of
Clark County declarations of candidacy for the unexpired term of
State Senator of Clark County as Demoecratic and Republican candi-
dates respectively. No others filed. Shortly after the primary eleetion
the county clerk informed Grant and MeNamee that their names would
not be placed on the general election ballot,

Thercafter, Grant and McNamee joined in an original proceeding
in mandamus, in the Supreme Court, for a peremptory writ requiring
the county clerk to place their names on the general election ballot as
nominees of the Democratic and Republican parties respectively, for
the office of State Senator.

The Supreme Court entered an order denying the petition and dis-
missing the proceedings, holding that an election could not be held to
fill the unexpired term. This conclusion was reached notwithstanding
the faet that no one was in office, and that another appointment by the
board of county commissioners would be required to serve during the
legislative session beginning in J anuary, 1941.

Relying on Ex Rel. Bridges v. Jepsen, 48 Nev. 64, 227 P, 088, the
court held that where Section 12 of Article IV provided “that this sec-
tion shall apply only in cases where #o general election takes place
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between the timne of such death or resignation and the next succeeding
session of the legislature” (italies supplied), the general election
referred to was not the next biennial general election, but the next
general election at which the office involved would regularly be filled
by the voters. The court held that since the term at which Arnold had
been elected was for four years from the day succeeding the general
election of 1938 to the day succeeding the general election of 1942 (a
four-year term), no election could be held in 1940 to fill the unexpired
term. Chief Justice Taber wrote a dissenting opinion.

In the legislative session beginning January, 1941 (parenthetically,
Archie C. Grant, after losing in his joint petition in mandamus, had
been appointed to serve), Assembly Joint Resolution No. 1 was intro-
duced, which had for its purpose the amendment of Seetion 12 of
Article 1V of the Constitution. Said resolution succeeding in passage
of both houses (Stats. 1941, p. 563), and again succeeded in passage in
the Legislature of 1943 (Stats, 1943, p. 311).

Thereafter Assembly Joint Resolution No. 1, heretofore mentioned,
was submitted to the people in the geueral election of November, 1944
(pursnant to the provisions of Section 1 of Article XVI, respecting
constitutional amendments), was duly ratified, and became a part of
the organic law.

Section 12 of Article IV of the Constitution provides:

In case of the death or resignation of any member of the legis-
lature, either senator or assemblyman, the county commissioners
of the county from which such member was elected shall appoint
a person of the same political party as the party which elected
such senator or assemblyman to fill such vacancy; provided, that
this section shall apply only in cases where no biennial election or
any regular election at which county officers are to be elected takes
place between the time of such death or resignation and the next
suneceeding session of the legislature.

With the foregoing background, we now proceed with analysis of
the present constitutional provision.

Under the present constitutional provision, as amended in 1944, in
what cases are boards of county commissioners authorized to make
appointments in filling vacancies to office of Assemblyman or Senator?
County commissioners are authorized to make such appointments only
if a legislative session is scheduled to be conducted prior to (1) a
“biennial election” or (2) “any regular election at which county officers
are to be elected.”

Under the former provision of the Constitution a board of county
commissioners was authorized to make an appointment of Assemblyman
or Senator, to fill a vacaney, only if a legislative session was scheduled
to be condueted prior to a “general election.” As previously shown,
“general election” was, in 1940, construed to mean only those general
elections at which the office would ordinarily be filled by election, Grant
and MeNamee v. Payne, supra.

Would Section 12 of Article IV of the Constitution as now amended
warrant the same construetion? We think not for several reasons, viz:
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(a) In point of time the constitutional amendment indicates an
intent to change the Constitution so as to alier the interpretation
placed thereon by the Supreme Court.

(b) The term “general election,” in the section as amended, has been
deleted and other terms used in lieu thereof,

(e) Since the interpretation by the court in the Grant and MeNamee
v. Payne case limited the right of the people to vote for a State Sen-
ator, holding that sueh right exists only at the end of the four-year
term, regardless of intervening vacancies, and so coustrued “geueral
election,” the people, since the 1944 amendment to Section 12 of Article
IV, have such right when a biennial election intervenes, or when “any
regular eleetion at which county officers are to be elected” interveunes.

The foregoing is deemed sufficient to determine the prineipal gues-
tion. However, certain ineidental points require some diseussion, viz:

(1) If it had not been for the constitutional amendment in 1958 of
Section 2 of Article IV, by which the change was made from biennial
sesstons of the Legislature to annual sessions, there would not have
been any legal authority for the appointment of either Senator Rand
or Senator Liemaire. The appeintments have no more significance than
if they had been made under normal circumstances, in order that the
Senators might serve in a special session of the Legislature to begin in
January, 1960.

(2) When the proposed amendment, of Section 2 of Article IV of the
Constitution, originated by initiative petition under Article XIX, is
referred to the electorate in the general election of 1960, the result of
that election will have no bearing upon the conclusion here reached.

(3) The election of State Senators in the general election of 1960,
for the counties of both Hureka and Lander, will be only for the unex-
pired term of two years, ending on the day after the general election
of November 1962, This is elear on the basis of the provisions of Sec-
tions 9 and 10 of Article XV1I, heretofore quoted.

Respectfully submitted,

Rocer D. Fovzy, Attorney General.
By D. W. Priest, Chief Deputy Attorney General,
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167, Welfare Department, Nevada State. The State Welfare Department, and
its Director (in her official capacity) are without legal authority to
enter into any arrangement with the Veterans Administration which,
in legal effect, entails the assumption and discharge of obligations
and responsibilities normally pertaining to the guardianship of a
minor’s estate. Any condition requiring a state official (or employee)
to be accountable to, and subject to the instructions of, a federal
agency with respect to any official matter involves a conflict of
interest which would be violative of sald official’s (or employes's)
primary obligation to the State.

Carson Crry, June 29, 1960.

Mgs. BarBara C. CouveHraN, Director, Nevada State Welfare Depart-
ment, 515 East Musser Street, NIC Building, Room 114, Carson
City, Nevada.,
STATEMENT OF FACTS

Dear Mgs. CoucHran: It is indicated that the State Welfare
Department has legal custody of a minor e¢hild who has been placed in
a foster home under said agenecy’s supervision. Said child is eligible
for and the recipient of certain payments from the Veterans Adminis-
tration, presently amounting to $27.30 per month and probably due to
be increased to $35 per month under the provisions of Public Law
86-211.

The foregoing monthly payments have been accumulated in a fund
for the benefit of said minor and presently amount to approximately
$1,000. The First National Bank of Nevada has been recognized as
guardian of said fund. In an attempt to save annual administrative
expenses, which are considerable percentage-wise because of the small
amount involved, it is desired to terminate the guardianship of said
bank, and to deliver said assets and future monthly payments to the
Nevada State Welfare Department, providing said State Department
can receive and accept such funds, and administer them in a manner
acceptable to the Veterans Administration. Such action is, apparently,
authorized, insofar as the Veterans Administration is concerned, under
the provisions of Title 38, U. S. Code, Section 3202.

The Veterans Administration, in the foregoing cireumstances, pro-
poses to make the indicated monthly payments to the Director of the
Nevada State Welfare Department, for use and application as received
on behalf of the minor involved. The existing accumulated funds
(approximately $1,000) would be placed in a separate savings account
in an institution the deposits of which are guaranteed by an agency
of the United States, in the name of the Director of the Nevada State
Welfare Department, as legal custodian of said minor, for use of or
delivery to the minor only after authority is given therefor by the
Veterans Administration.

“Tn short, under such proposed arrangement, the Director of Nevada
State Welfare Department would be responsible to the Veterans
Administration for such funds, and have no responsibility therefor to
the State of Nevada.
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QUESTION :

May the Director of Nevada State Welfare Department enter into an
arrangement with the Veterans Administration which, in legal effect,
would provide such Director’s assumption and performance of duties
normally charged of a guardian appointed by, and aceountable to, an
appointing court for proper gnardianship administration ?

ANEWER

No.

ANALYSIS

As above stated, it appears that the Nevada State Welfare Depart-
ment has custody of the minor child involved. However, custody is not
equivalent to guardianship which ecarries with it more general and
greater rights and powers, and correlative obligations and duties.
Hssentially, and as a matter of legal substance, the proposed arrange-
ment involves guardianship of the estate or property of the concerned
minor, and such administration warrants eertain safeguards in the
interests of the child. Such safeguards take the form of posting of a
bond and preseribed and scheduled aceountings and reports to a court.
The proposed arrangement here under consideration, well-intentioned
though it undoubtedly is as an effort to save guardianship administra-
tion expenses, would eliminate such normal, court-imposed safeguards.

We have carefully examined the provisions of NRS 422,210, 422.230
and 422.270, relating to the powers and duties of the Director and the
Nevada State Welfare Department, and none of these sections of
statutory Iaw furnishes, either expressly or by any reasonable implica-
tion, any sufficient legal basis for the Director of said Department to
enter into any arrangement of the kind here proposed. We are of the
opinion that the statutes contemplate the appointment of an individual
as guardian of the person of a child, and no aunthority to appoint the
State Welfare Department as such guardian is given. (Attorney Gen-
eral’s Opinion No. 595, dated March 24, 1948; see also, NRS 159.110,
relating to “Petition of state welfare department for appointment of
guardian of estate, ete.”) The lack of any such statutory aunthority in
the State Welfare Department must be deemed to extend to, and
to include the Director of said agency in her official capacity, which the
proposed arrangement evidently contemplates.

Finally, since the Department is admittedly providing publie assist-
ance to said minor child, we are concerned with the possible conflict of
interest that could conceivably arise between discharge of the Direetor’s
official duties and responsibilities and proper protection of the child’s
interests and welfare. The Director’s primary official obligation is to
the State of Nevada and its people in the administration of the public
welfare programs with which the Department is charged. Such primary
official obligation to the State necessarily compels serupulous avoidance
of participation in any arrangement, no matter how well-intentioned,
which might raise any inference that such obligation was not being
fully and faithfully discharged. The requirement in the proposed
arrangement that the Director be responsible and accountable to the
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Veterans Administration and follow such agency’s instructions con-
cerning the accumulated funds and future monthly payments made to
the child, might well result in a situation where her obligations to the
State and to the Veterans Administration would be opposed. She should
not expose herself to such a possibility, no matter how contingent.

We have not been furnished with the necessary facts which might
enable us to suggest an appropriate alternative. Iowever, it would
seem that if a formal guardianship, established by regular court pro-
ceedings, is not indicated in the particular eircumstances of the case,
then the Veterans Administration might itself administer the accumu-
lated funds and further monthly payments to the child, in a trust
relationship of the same kind which it is requesting the Director of
the State Welfare Department to enter into. We are satisfied that
if the objeet of the proposed arrangement is only to effect a saving in
the administrative expenses connected with a formal guardianship, the
same can be satisfactorily attained equally well in some other manner,
without entailing the complications herein outlined.

Respectfully submitted,

Roaer D, FoLry, Attorney General.
By Joux A. PorTER, Depuly Attorney General,
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