OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1998

OPINION NO. 98-01 HOMEOPATHIC MEDICAL EXAMINERS, STATE BOARD OF;
HOMEOPATHIC  MEDICINE; MEDICAL EXAMINERS; BOARDS AND
COMMISSIONS; ADMINISTRATIVE LAW: The Board of Medica Examiners may
regulate the practice of its licensees even where that regulation may adversely affect the
practice of licensees who are also licensed by the Board of Homeopathic Examiners.

Carson City, January 13, 1998

Dr. F. Fuller Royal, President, Nevada State Board of Homeopathic Examiners, Post Office Box
34329, Las Vegas, Nevada 89133-4329

Dear Dr. Royal:

You have asked four questions regarding the interrelationship of the Board of
Homeopathic Examiners (BHE) and the Board of Medical Examiners (BME). In reading your
request, your four questions could all be addressed through answering a single, reformulated
guestion. We have, therefore, reformulated your questions into a single question, and our
analysis of this question follows.

UESTION

May the BME regulate licensees who are licensed by their board and also by BHE, even
where the regulation by the BME may prohibit or effect practices that are condoned by the BHE?

ANALYSIS

Under 1) the “practice of medicing’” means. “To diagnose, treat, correct,
prevent or prescribe for any human disease, ailment, injury, infirmity, deformity or other
condition, physical or mental, by any means or instrumentality.” |N RS 630.130(2) empowers the
BME to “adopt such regulations as are necessary or desirable to enable 1t [the BME] to carry out
the provisions of this chapter.” further states that “[t]he powers conferred upon the

board by this chapter must be liberaly construed to carry out this purpose [that only competent
persons practice medicine within this state].”

NRS 630A.040|defined “ homeopathic medicine” and “homeopathy” as follows:

“Homeopathic medicineg’” or “homeopathy” means a system of medicine
employing substances of animal, vegetable, chemical or mineral origin, including
nosodes and sarcodes, which are:

1. Given in micro-dosage, except that sarcodes may be given in macro-dosage;

2. Prepared according to homeopathic pharmacology by which the formulation
of homeopathic preparations is accomplished by the methods of Hahnemannian
dilution and succussion, magnetically energized geometric patterns, applicable in
potencies above 30X as defined in the official Homeopathic Pharmacopoeia of the
United States, or Korsakoffian; and

3. Prescribed by homeopathic physicians or advanced practitioners of
homeopathy according to the medicines and dosages in the Homeopathic



Pharmacopoeia of the United States, in accordance with the principle that a
substance which produces symptoms in a healthy person can eliminate those
symptoms in an ill person, resulting in the elimination and prevention of illness
utilizing classical methodology and noninvasive el ectrodiagnosis.

NRS 630A.090(4) provides that “[t]his chapter does not authorize a homeopathic physician to
| Sé)?UA U4%5|"’

practice medicine, including allopathic medicine, except as provided in[NR

The above statutes show a clear differentiation in scope of practice between the BME and
the BHE. The use of broad language in|NR]§ %gg%gg{l) evidences a legidative intent to grant
practitioners within the BME’ s jurisdiction the broadest possible scope of practice. On the other
hand, the specific language in [NRS 630A.040 evidences a legislative intent to grant the
practitioners within the BHE's jurisdiction alimited and delineated scope of practice. In fact, the
language in[NRS 630A.090(4) quoted above underscores that homeopathic practitioners are not
authorized to rﬂctlce allopathically and are, instead, limited to the scope of practice defined in
NRS630A. U4E;I

NRS 630A.230[2)(c) mandates as a condition of licensure with the BHE that a
practitioner be "Ticensed to practice allopathic or osteopathic medicine in any state or country,
the District of Columbia or a territory or possession of the United States.” We are aware that of
the licensees of the BHE some are licensed by the BME, some are licensed by the Nevada Board
of Osteopathic Examiners, and some are licensed by boards from other states or countries.

Because some licensees of the BHE are also licensed by the BME, our research focused
on cases where one licensing board or professional association has challenged the statute or
regulation of another licensing board as infringing on the authority of the first board or the

?%lctices of its licensees. The closest analogous case in Nevada was Natchez v. Sate,
7 ptometrs

RA7| 721 P.2d 361 (1986). In Natchez, the Supreme Court examined whether an o

(regulated by the Nevada State Board of Optometry) can be employed by and share fees with an
ophthalmologist (regulated by the BME). Based upon the plain language of
(relating to the Optometry Board), and even after finding that an ophthalmologist Ts not wi

the authority and jurisdiction of NRS ch. 636] the Supreme Court concluded that @§ |
@[2) and (5) could prohibit an ophthalmologist from hiring and sharing fees with an
optometrist. In so holding, the Court based its reasoning, in part, on the statutorily created
“digtinction between optometrists and ophthalmologists for regulatory purposes:
ophthalmologists are regulated by the Board of Medical Examiners and optometrists are
regulated by the Board of Optometry.” Natchez at 250.

In Christenot v. Sate, Dep't of Commerce, 901 P.2d 545 (Mont. 1995), the Montana
Supreme Court reviewed regulations passed by that state’s Dental Board that required a licensed
denturist to refer his or her patient to a dentist before the denturist could make dentures for the
patient. Using the well-established principle that “the construction of a statute by the agency
responsible for its execution should be followed unless there are compelling indications that the
construction is wrong” Id. at 548, the Montana Supreme Court vacated the trial court’s
injunction against the regulation because it found that the regulation as a whole did not add
“provisions not envisioned by the legidature.” Id. at 548-9.

In Washington State Nurses Assoc. v. Board of Medical Examiners, 605 P.2d 1269
(Wash. 1980), the Washington Supreme Court reviewed regulations by that state's Board of
Medical Examiners that alowed physician’s assistants to prescribe drugs under the supervision
of a physician. The state's Nurses Association challenged this regulation as being beyond the

t Your letter to this office dated November 12, 1997, also argues strenuously and persuasively that the Legislature
intended the practices of allopathy and homeopathy to be differentiated.



scope of the Medical Examiners authority, and the trial court agreed and ruled in favor of the
Nurses Association. The Washington Supreme Court examined the statutes and regulations and
reversed the trial court, finding that the regulations were precisely what the legislature intended
when it created the statute authorizing physician’s assistants and authorizing the Medical
Examinersto regul ate the use and practice of physician’s assistants.

In Best v. Board of Dental Examiners, 423 S.E.2d 330 (N.C. Ct. App. 1992), the question
was the correctness of the State Board of Dental Examiners' interpretation of the statute defining
a nurse “legally qualified” to administer intraoral injections of anesthetic to include certified
registered nurse gpesthetists (CRNAS) where the State Board of Nursing objected and issued a
contrary opinion. The trial court concluded that the Nursing Board had the authority to
determine the definition of “lawfully qualified nurse” found in the Dental Board's statutes. The
North Carolina Court of Appeals disagreed and reversed thetrial court, reasoning as follows:

Nurses are regulated under Chapter 90, Article 9A, more commonly referred to
as the Nursing Practice Act. Under these statuary provisions, the North Carolina
Board of Nursing is empowered to “(1) [aldminister this Article; (2) [i]ssue its
interpretations of this Article; [and] (3) [aldopt, amend or repea rules and
regulations as may be necessary to carry out the provisions of this Article.”
N.C.G.S. 8 90-171.23(b) (1990) (emphasis added). The intraoral injection of
anesthetic by lawfully qualified nurses is not a subject covered in the Nursing
Practice Act, but instead is specifically provided for - and characterized as
“dentistry” - in the Dental Practice Act. We do not believe our Legidlature
intended that one profession set the standards of qualification for another. The
authority granted the Nursing Board is limited to the practices found in the
Nursing Practice Act. (Emphasis supplied.)

ld. at 332-3. The Court of Appeals held that the Dental Board was the “correct agency to
determine what kind of nurse qualifies as a‘lawfully c&lalified nurse’ pursuant to N.C.G.S. § 90-
29(b)(6) [the Dental Board's practice act].” 1d. at 333.

In each of the above cases, the courts resolved the challenges by straightforward statutory
anaysis. Where the Legislature had given a specific board authority to regulate a given practice,
the court deferred to the Legislature s direction, even where the regulation would affect licensees
outside the regulatory authority of the board. In Natchez v. Sate, an ophthalmologist’s practice
was limited by the Optometry Board; in Christenot v. State, Dep’'t of Commerce, denturists
practices were drastically effected by the Dental Board; in Washington State Nurses Assoc. V.
Board of Medical Examiners, nurses were ordered to take orders from physician’s assistants as a
result of regulations by the Medical Examiners Board; and in Best v. Board of Dental Examiners,
the term “lawfully qualified nurse” was allowed to be defined by the state’s Dental Board, not
the state’s Nursing Board.

We think the analyses of the above cases are readily applicable to the question raised by
thisrequest. The core concern expressed throughout your request seems to be whether the BME
may regulate the practice of people who are licensed by both itself and the BHE. In particular,

2 The North Carolina Court of Appeals defined its issue as determining “whether the Dental Board or the Nursing Board has the authority
and jurisdiction to define ‘lawfully qualified nurse’ under this provision of the Dental Practice Act.” Id .at 331.

® See also Board of Optometry v. Board of Medicine, 616 S.2d 581 (Fla. App. 1993) (Board of Medicing's “Surgical Care Rule’ was
affirmed as within the Board’ authority even though the rule effected the practices of optometrists); Sate ex rel. Lakeland v. State Medical
Board, 600 N.E.2d 270 (Ohio App. 1991) (Medical board may opine whether podiatrists may use anesthetics in podiatrists’ private practices,
Arkansas State Nurses Ass'n v. Arkansas . Medical Bd., 677 S\W.2d 293 (Ark. 1984) (Medical Board's rule restricting the number of registered
nurse practitioners who may be employed by a given physician or practice site was ruled invalid because it attempted to regulate the practice of
licensees outside the Medical Board' sjurisdiction and authority).



ou have expressed your concern with the BME's proposed regulatjon amendment to
which will include the new language that a physician shall not™

(n) Prescribe or dispense Disodium Ethylene Diamine Telra Acetic Acid
(EDTA) or use Chelation Therapy, except that the substance or the procedure, or
both, may be used for the treatment of proven heavy metal poisoning or any other
unusual or infrequent condition which the board finds warrants its use.

The use of any procedure or substance which is prohibited by this subsection is
harmful to the public, detrimental to the public hedth, safety and morals and
constitutes unprofessional conduct.

This proposed new language is functionally identical to[NAC 633.340[1)(c) by which the Board
of Osteopathic Examiners has prohibited the use of EDTA and chelation therapy (with the same
limited narrow exception) for osteopathic physicians since 1980. Our research shows that
£33.340[1)(c) has not been challenged in the 17 yearsit has been in force.

We must conclude that the BME’ s proposed restriction of the use of EDTA and chelation

but equally broad is the scope of the BME's regulatory authority under NRS 630.130[{2) because
the BME is empowered “to adopt such regulations as are necessary or desirable to enable it [the
BME] to carry out the provisions of this chapter.” With such intentionally and expressly broad
authority, we cannot say the regulation of a specific procedure or drug by the BME is outside the
Legidature’ sintent.

The BME’s proposed regulation seeks only to effect the practices of the BME' s licensees.
The BME would not have the authority to regulate the practices of homeopathic physicians any
more that the BHE would have the authority to regulate the practices of alopathic physicians.
Just as in the above cases, any incidental effect that the BME’s regulation might have upon its
licensees that are also licensed by the BHE cannot invalidate the regulations. To hold otherwise
would be to give the BHE “veto power” over the BME's regulation of the BME’s licensees.
Such a*veto power” cannot be inferred and must, instead, be expressly made by the Legidature.

We are not deeming the BME “superior” (to use your word) to the BHE, but instead, we
are merely acknowledging the system created and intended by the Legislature. The Legislature
clearly intended to grant physicians the broadest possible scope of practice, and empowered the
BME to regulate that broad practice as it deemed necessary and desirable. The Legislature
clearly intended to require those people who wish to practice within the much narrower
homeopathic methodology and modality to be licensed and regulated by the BHE. The choices
of afew people to be licensees of both the BME and BHE cannot be allowed to sway the clear
public policy enunciated by the Legidature.

Y ou have raised section 1(4) of Statutes of Nevada, chapter 407 (1997) as indicative of a
legislative intent to prohibit the BME from regulating practices that may be shared by both
alopathy and homeopathy. Section 1(4) provides that the BHE will:

4. Investigate, hear and decide al complaints made against any homeopathic
physician, advanced practitioner of homeopathy, homeopathic assistant or any
agent or employee of any of them, or any facility where the primary practice is

* The BME has regulated the use of other specific drugs and therapies. NAC 630.205 (regulating the use of certain
drugs for weight loss); NAC 630.230(1)(g) (regulating the use of anabolic steroids); NAC 630.230(1)(j) (regulating the
use of chorionic gonadotropic hormones, thyroid, and thyroid synthetics for weight 10ss).



homeopathic medicine. If a complaint concerns a practice which is within the
jurisdiction of another licensing board, including, without limitation, spinal
manipulation, surgery, nursing or alopathic medicine, the board shall refer the
complaint to the other licensing board.

Section 1(4) states the obvious: the BHE shall have disciplinary authority over its licensees, but
where the complaint concerns dually licensed practitioners (such as nurses, chiropractors,
allopathic physicians, or osteopathic physicians), the complaint must be referred to the board
having jurisdiction over those practitioners. Thus, section 1(4) merely confirms our analysis that
each board has jurisdiction and regulatory authority over its licensees independent of the
jurisdiction and regulatory authority of other boards.

The end result of our analysis may well be that the BME could prohibit some practices
that the BHE condones. In fact, this situation has existed for 17 years for those homeopathic
physicians who are also licensed by the Board of Osteopathic Examiners. It may well be that the
EDTA regulation would effect those few practitioners that are licensed by the BME and the BHE
and who also use EDTA and chelation therapy, but this tangential effect in no way invalidates
the BME' s regulation or its authority to regulate its licensees as it deems necessary or desirable.
Furthermore, with the advent of advanced practitioners of homeopathy, it is foreseeable that
licensees of the BHE may also be licensees of the Board of Nursing or the Board of Chiropractic
Examiners as well as licensees of the Board of Osteopathic Examiners and the BME.

Unless and until the Legislature says otherwise, we must conclude that each board has
jurisdiction and regulatory authority over its licensees and that practitioners licensed by more
than one board must comply with the statutes and regulations governing both of their licenses. If
the statutes or regulations of two licensing boards conflict, a practitioner with two licenses will
need to decide which practice to adhere to, cease the prohibited practice, or relinquish one of his
or her licenses. These may be difficult alternatives, but they are the result of the Legislature’s
design.

CONCLUSION

The Board of Medical Examiners may regulate the practice of its licensees, and such
regulation may prohibit practices for its licensees that are allowed by the Board of Homeopathic
Examiners.

FRANKIE SUE DEL PAPA
Attorney General

By: LOUISLING
Deputy Attorney General

OPINION NO. 98-02 MANUFACTURED HOUSING; MOBILE HOMES; LICENSES; LIENS:
Mobile home park owners must either have a dedler's license or hire a licensed dealer to resell a
manufactured home acquired in a landlord's lien sale because there is no exemption from the
dealer licensing requirements for them in[NRS chapter 489

Carson City, February 10, 1998

Ms. Renee Diamond, Administrator, Manufactured Housing Division, 2501 East Sshara Avenue,
Room 204, Las Vegas, Nevada 89104



Y ou have requested an opinionregarding the applicability of deder licensing requirements
to the resale of manufactured homes™ by park owners who have acquired the homes through
exercise of their[NRS chapter 108]landlord's lien salerights.

UESTION

Must a mobile home park owner obtain adealer's license or hire alicensed dealer to resdll a
manufactured home acquired in alien sale?

ANALYSIS

_ Regulation of the manufactured home sdes industry in Nevada is set forth in
NRS chapter Recognizing the possibility of unascertained defects in manufactured homes, our
egidature expressed its stated policy and purpose in enacting chapter 489, "to protect the public
against these hazards and to prohibit

the manufacture, sale, dteration, transportation and installation in this state of manufactured homes.
.. which are not constructed in a manner which provides reasonable safety and protection to owners

and users.”
"Dealer" is broadly defined within[NRS 489.076

1. "Dedler" means any person who:

(a) For compensation, money or other things of value, sells, exchanges, buys or
offersfor sale, negotiates or attempts to negotiate a sale or exchange of an interest in
a manufactured home, mobile home or commercid coach subject to the
requirements of this chapter, or induces or attempts to induce any person to buy or
exchange an interest in a manufactured home, mobile home or commercia coach;

(b) Receives or expects to receive a commisson, money, brokerage fees, profit
or any other thing of value from either the seller or purchaser of any manufactured
home, mobile home or commercial coach;

(¢) Is engaged wholly or in part in the business of selling manufactured homes,
mobile homes or commercia coaches, or buying or taking them in trade for the
purpose of resale, sdlling, or offering for sale or consignment to be sold, or otherwise
dealing in manufactured homes, mobile homes or commercial coaches; or

(d) Acts as a repossessor or liquidator concerning manufactured homes, mobile
homes, or commercia coaches,
whether or not they are owned by such persons.

Specific exemptions from the "dealer" definition are contained in section 2 of

2. The term does not include:

(8 Recevers, trustees, administrators, executors, guardians or other persons
appointed by or acting under the order of any court;

(b) Public officers while performing their official duties;

(c) Banks, savings and loan associations, credit unions, thrift
companies or other financia institutions proceeding as repossessors or liquidators of
thelr own security; or

(d) An owner selling his private residence.

! The term "manufactured home" is defined in NRS chapter 489, as are the terms "mobile home" and "commercial coach.” For purposes
of this opinion, the distinction among these terms is not relevant to the issue herein, and they will be referred to synonymoudly throughout as
"manufactured home" or "home."



— requires dedlers to gpply to the Manufactured Housing Division for a license.
To obtan a Ticense applicants must show they have the experience; financial responsibility;
knowledge of federa mobile home construction regulations and the safety, finance, and lien laws of

Nevada; good character; and a reputation for honesti and mtinty NR 1] NAC 489.310]

Consistent with the legilative policy expressed in[NRS 489.021] chapter 789 IMPOSES obligaiions
on dealers to maintain separate trust accounts, honor warranties, deal honestly with lenders, and hire
only licensed servicemen and installers who must also show aleve of financia responshbility and
knowledge of manufactured homes. w 489.416(2), 489.401(6)-(7),

489.411(3), 489.321(1)(g), 489.351;, NAC 489.310 Additionaly, the 1997 Nevada
Legidature stiffened the regulation of Ticensed dedlers in two separate bills.  Senate Bill 106
provides for suspension or revocation of a dealer's license and a fine for inadequate supervision of
an installer or serviceman and for failing to disclose to a prospective purchaser, "any materia facts,
structural defects or other material information which the licensed dealer knew, or which by the
exercise of reasonable care and diligence should have known, concerning the manufactured home or
concerning the sale, purchase or lease of the manufactured home." Act of May 2, 1997, ch. 53 8 1
and 4, 1997 Nev. Stat. 95-97. Assembly Bill 297 adds restrictions on withdrawal from the trust
account dictated by NRS 489.727] Act of June 1, 1997, ch. 108 § 2, 1997 Nev. Stat. 212.

home for unpaid lot rent and utilities. [NRS 108.265] et seq. After notice, publication, expiration of
four months, and nonpayment, the mobiTe home park owner may satisfy the lien by conducting a
sale by auction. INRg l& 310] [08.315] The issue raised by your inquiry arises only when the
mobile home park owner 1sthe higheST bidder at the auction and thereafter wishesto sl the home.

Mobile home park owners mi assert a statutory landlord's lien against a manufactured

A mobile home park owner who resells a manufactured home acquired in a lien sale fals
squarely within the definition of "dealer" inl). The exemptions are specific and none
exists for mobile home park owners. The Legidature has exempted other occasignal manufactured
home sdllers such as public officas who sdl to satisfy a judgment or tax liern® and lenders who
dispose of collateral after default. The Legidature could carve out a Smilar exemption for park
ownersif that iswhat is intended.

Thus, absent an exemption, we conclude that a mobile home park owner who desires to
resell a manufactured home acquired in a lien sale must either obtain a dedler's license or hire a
licensed dedler.

The rules of statutory construction support this conclusion. Statutes must be given a
reasonable construction with a view to promoting rather than defeating the legidative policy behind
them. Sate, Dep't of Motor Vehicles v. Brown, 526, 762 P.2d 882, 883 (1988). The
Legidature's stated policy of protecting the public from unsafe manufactured homes is furthered by
our concluson. Where the Legidature could easily have inserted exception language into a statute
but has chosen not to, courts declineto judicialy create such exceptions. 1d. at 526.

The Legidature is presumed to act with full knowledge of existing statutes relating to the
same subject when enacting a statute. City of Boulder v. General Sales Drivers, 119,
694 P.2d 498, 500 (1985). The mobile home park owner's lien for unpaid rent was creafed in 1961.
Act of April 6, 1961, ch. 298, 8 2 1961 Nev. Stat. 483-485. The definition of "deaer™ in
NRS chapter m|

originated in 1975 when the responsibility for licensing was transferred from the
epartment of Motor Vehicles to the State Fire Marshal Division of the Department of Commerce.

2 NRS 489.076(2)(b).

3 NRS489.076(2)(c).



Act of May 27, 1975, ch. 739, 8§ 19 1975 Nev. Stat. 1571. The exemptions were added in 1983.
Act of May 13, 1983, ch. 325, § 9 1983 Nev. Stat. 775, 777.

In construing the definition of "used vehicle dedler,” this office issued an opinion in 1965
that garagemen who acquire a motor vehicle through a statutory lien sale and resell to satisfy their
liens, are not liable for licensing. Op. Nev. Att'y Gen. No. 65-256 (August 18, 1965) Used Car
Dedlers Defined; Sdes Tax (construing Act of April 15, 1965, ch. 527, 8 5 1965 Nev. Stat. 1471,
1472). The opinion also concluded that finance companies may repossess and resell cars secured by
chattel mortgages without liability for licensng. However, the 1965 definition of "used vehicle
dealer,” as "any person . . . who buys and sdlls. . . " prompted our opinion that one who obtains
possession under a statutory right or defaulted chattel mortgage does not buy the vehicle and is
therefore not a"used vehicle deder” liablefor licensing. 1d. (emphasis added).

The present definition of "deder™ in 1) applies to one who buys or sdls a

manufactured home. This distinction renders the reasoning of the 1965 opinion inapplicable here.
Since issuance of the 1965 opinion, the Legidature more broadly and smilarly defined dedlers of
both vehicles and manufactured homes. See Act of May 27, 1975, ch. 739, 8 2 1975 Nev. Stat.
1571; Act of May 19, 1975, ch. 577, 8 1975 Nev. Stat. 1069-70. In 1975, the Legidature expressy
exempted financia indtitutions that acquire collatera upon default from the "vehicle dealer”
definition, and in 1983 it exempted them from the "manufactured home dealer" definition. 1d.; Act
of May 13, 1985, ch. 325, 8§ 9 1983 Nev. Stat. 775, 777.

One who acquires possession of avehicle under a statutory lien and resells to ﬁuti sfy thelien
may now be exempted from the "vehicle dealer" definition in NRS 482.020(2). No similar
exemption exists in the definition of "deader" of manufactured homesn
Legidature wished to create such an exemption as it apparently did for v erficensing in
1975, it could have done so.

CONCLUSION

Hg!ggg 0/6|definesa"dedler” of manufactured homes without any exemption for amobile
home park owner who has acquired ahomein alien sale. Chapter 489 allows only licensed dedlers
to sdl manufactured homes. The chapter provides broad protections for owners and occupants of
manufactured homes against undisclosed latent defects, faulty service and fraudulent sales practices.
To require park owners to either obtain a dealer's license or hire a licensed deder to resdl a
manufactured home serves the Legidature's stated policy and provides maximum protection for the
public until the Legidature acts to provide an exemption.

FRANKIE SUE DEL PAPA
Attorney Generd

By: LESLIEA. NIELSEN
Senior Deputy Attorney General

OPINION NO. 98-03 ELECTIONS; WASHOE COUNTY:; PUBLIC OFFICER;
COMMISSIONERS: The Washoe County Commission may reapportion the commissioner
election districts more frequently than once every ten years when population changes occur.

4 In NRS 482.020(2)(a), an exemption from vehicle dealer licensing exists for, "[a]n insurance company, bank, finance company,
government agency or any other person coming into possession of a vehicle. . . if the sale of the vehicleis for the purpose of saving the sdller from
loss...." (Emphasisadded.)



Carson City, January 16, 1998

The Honorable Richard A. Gammick, Washoe County District Attorney, Post Office Box 11130,
Reno, Nevada 89520

Dear Mr. Gammick:

You have requested an opinion from this office regarding reapportioning the Washoe
County Commissioner election districts.

QUESTION

May the Washoe County Commission (Commission) reapportion the commissioner
election districts more frequently than once every ten years when population changes occur?

ANALYSIS

According to information you supplied, the Commission currently appears to reapportion
once every ten years based upon the national decennial census. Your inquiry is whether the
Commission must wait for the results of the next nationa decennial census that will be
conducted in 2000 before it can reapportion or whether the Commission may reapportion in
1998.

Substantial growth has occurred in Washoe County since the last reapportioning occurred
based on the national decennial census conducted in 1990. This growth has resulted in a
considerable discrepancy as to the population each county commissioner represents. According
to the information you provided, the county commissioner election districts range in size from
approximately 51,130 to 70,553 persons or 17.1 to 23.6 percent.

You provided a legal analysis that concludes this difference in population violates the
“one person, one vote” principle. We agree. This difference in population also violates
244.014] the statute that governs the number and terms of county commissioners in counties the
Size of Washoe and requires the county commissioner election districts to be as nearly equal in
population as practicable.

The Nevada Supreme Court addressed the issue of apportionment and county
commissioner election districts in County of Clark v. City of Las Vegas, 550 P.2d
779 (1976). The issue on appeal was the constitutionality of a plan dividing Clark County into
seven commissioner election districts from which 11 commissioners would be elected. The court
held “it was constitutionally impermissible to base an initia apportionment for the new
commissioner districts on admittedly outdated and inaccurate population estimates when more
recent and accurate estimates were just as readily available.” 1d. at 333. Although the question
you present does not deal with initial apportionment, but reapportionment, the legal analysis the
court used in arriving at its holding is helpful.

~ The court was absolutely clear as to the importance of the “one person, one vote”
principle:

Unquestionably, if a basis of apportionment or reapportionment is adopted which

does not reasonably assure adequate protection of the integrity of the individual’s
vote, the ‘one man, one vote' concept is violated. (Citations omitted.) Clearly,
the Nevada and United States Constitutions require strict compliance with the
‘one man, one vote' concept whenever possible (emphasis added).



Id. at 332-33.

Although when the Commission reapportioned after the 1990 national decennial census,
it was in compliance with the “one person, one vote” principle, since that time the population has
grown within Washoe County so the principle is now in danger of being violated.

The court in County of Clark reaffirmed “that reapportionment every ten years based on
population changes is ‘reasonable’ as that term is necessarily defined by the courts.” 1d. at 333.
The court also “recognized that to require reapportionment more frequently than every ten years
might impose on government burdens unreasonable in relation to the benefits achieved.” Id.

These pronouncements by the court clarify that reapportionment more frequently than
every ten years is not required. However, we agree with your conclusion that nothing in the
court’ s decision prohibits more frequent reapportionment if such a need exists.

Indeed, the statutes provide for a method for county commissions to reapportion based on
achange in population. 1) states:

If new or changed county commissioner election districts must be established
because of changes in population or applicable law, the board of county
commissioners shall establish those districts by ordinance and provide for the
election from specified districts of the proper numbers of county commissioners for
4-year and 2-year terms respectively so that the numbers of county commissioners
to be elected at each generd election thereafter will be as nearly equal as possible.

NRS 0.050 provides the following definition of “population”:

Except as otherwise expressy provided in a particular statute or required by the
context, “population” means the number of people in a specified area as determined
by the last preceding national decennial census conducted by the Bureau of the
Census of the United States Department of Commerce pursuant to section 2 of
article | of the Constitution of the United States and reported by the Secretary of
Commerce to the governor pursuant to 13 U.S.C. § 141(c).

While the statutory definition of “population” clearly means the number of people in an
area as determined by the last national decennial census, the definition also allows for an
exception if the context of a particular statute so requires. The context of 1)
requires the use of another definition of population if there have been changes in populaiion so
that “changed county commissioner districts must be established.”  WEBSTER defines
“population” as “the whole number of people or inhabitantsina. . . region.” WEBSTER' S NINTH
NEW COLLEGIATE DICTIONARY 915 (1st ed. 1985). Clearly, when the whole number of people in
a region changes, the county commission has the option of also changing the county
commissioner election distri