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NRS 225.060 provides that the Secretary’s Chief Deputy (and other specified
deputies) may perform all the duties required of the Secretary of State.

ANALYSIS

The power to appoint a designee’ conferred by NRS 231.033(1) is given to
three constitutional officers. NRS 231.033(1) defines these three designees as voting
members of the BOED. Your opinion request asks whether such designees are either
permanent appointments or alternatively can be ad hoc, as-needed appointments.

The Legislature has treated the terms of appointment of the other members of
the BOED differently from the three constitutional officer members for whom no tenure
is specified.? This is an important distinction which we believe means that
constitutional officer designees serve at the will of the appointer.

The Secretary of State is a public officer as defined in NRS 281.005.° NEev.
CONST. ART. 15, §§ 10 and 11* provide authority for appointment and removal of public

' Appointment is one of several meanings for designee. WEBSTER'’S THIRD NEW INTERNATIONAL
DICTIONARY, UNABRIDGED (2002)

2 NRS 231.033(4) states:

Except as otherwise provided in this subsection, the members of the
Board appointed pursuant to subparagraph (4) of paragraph (a) of
subsection 1 and subparagraph (2) of paragraph (b) of subsection 1
are appointed for terms of 4 years. The initial members of the Board
shall by lot select three of the initial members of the Board appointed
pursuant to subparagraph (4) of paragraph (a) of subsection 1 to serve
an initial term of 2 years.

* NRS 281 .005(1) defines “public officer” as:

1} [A] person elected or appointed to a position which:

(a) Is established by the Constitution or a statute of this State, orby a
charter or ordinance of a political subdivision of this State; and

(b) Involves the confinuous exercise, as part of the regular and
permanent administration of the government, of a public power, trust or
duty.

* Section 10 establishes that officers are chosen or appointed according to law: Election or
appointment of officers. All officers, whose election or appointment is not otherwise provided for, shall
be chosen or appointed as may be prescribed by law. Nev. CONST. art. 15, § 11. Section 11 defines
the tenure of public officers: The tenure of any office not herein provided for may be declared by law,
or, when not so declared, such office shall be held during the pleasure of the authority making the
appointment, but the Legislature shall not create any office the tenure of which shall be longer than four
(4) years, except as herein otherwise provided in this Constitution. In the case of any officer or
employee of any municipality governed under a legally adopted charter, the provisions of such charter



Steven D. Hill
December 10, 2012
Page 4

officers in certain contexts. The following examination of NEv. CONST. ART. 15, § 11,
necessary to answer your question, is guided by principles of construction utilized by
the Nevada Supreme Court.

The phrase in NRS 231.033(1)(a)(3), “or his designee,” means the appointment
of a public officer. Had the Secretary of State permanently designated Mr. High to the
BOED, there would be no question that Mr. High would have been a voting member
without any restriction. However, disagreement arose because the Secretary of State
intended to appoint his deputy on an as needed basis.

The statute is silent regarding restriction on the power of appointment of a
designee to the BOED. However, we believe the delegated power to appoint an
officer/designee is subject to NEv. CONST. art. 15, § 11, which provision allows removal
or replacement of the officer at the pleasure of the appointer, but only with certain legal
restrictions. This constitutional provision is consistent with the widely accepted
general rule applicable to public officer appointment to and removal from
administrative agencies, boards, and commissions.®

The general rule regarding the appointment and removal of public officer is that
the power of appointment carries with it the power of removal at the pleasure of the
appointer where definite terms are not specified by the Legislature and in the absence
of other statutory restrictions. Nev. CONST. art. 15, § 11; Eads v. City of Boulder City,
94 Nev. 735, 738, 587 P.2d 39, 41 (1978) citing NEv. CONST. art. 15 § 11; and Leeper
v. Jamison, 32 Nev. 327, 108 P.1 (1910); Op. Nev. Att'y Gen. No. 89-19 (December
31, 1989)(appointed representatives on the Nevada State Board of Geographic
Names serve at the pleasure of the appointer); see also Gowey v. Siggelkow, 382
P.2d 764 (Idaho 1963) for an extensive recitation of authorities supporting the general
rule.

with reference to the tenure of office or the dismissal from office of any such officer or employee shall
control. Nev. CONST. art. 15, § 11

® The Nevada Supreme Court’s primary objective when construing the Nevada Constitution is to
discern the intent of those who enacted the provisions at issue, and to fashion an interpretation
consistent with that objective. Guinn v. Legislature, 119 Nev. 460, 471, 76 P.3d 22 (2003). When
construing constitutional provisions, the Court uses the same rules of construction used to interpret
statutes. Rogers v. Heller, 117 Nev. 1689, n. 17, 18 P.3d. 1034, 1038 n.17 (2001). The Court will give
words in the Constitution their plain meaning unless doing so would violate the spirit of the provision.
State ex rel. State Board of Equalization v. Bakst, 122 Nev. 1403, 1413, 148 P.3d 717, 724 (20086).

® We do not believe that the statute’s use of “designee” has any meaning other than
appointment. The Legislature uses other words such as proxy, alternate and substitute, but their
statutory use is not synonymous with designee. Use of proxy is typically found in contexts in the NRS
including chapters governing insurance, corporations, securities, and trusts.
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The Eads Court explicitly stated the rule: “Absent a specified term of office, the
incumbent may be removed at will by the appointing authority.” Eads, 94 Nev. at 738.
The Eads Court was also mindful that the general rule applies only where there are no
legal restrictions against “at will” removal, for instance, statutory restriction forbidding
removal unless for cause. Our review of NRS 231 does not reveal any such legal
restriction preventing removal of the designee at the pleasure of the Secretary of
State.

At its August meeting, the BOED did not allow Secretary of State Miller's
designee to vote. Furthermore, it appears the BOED did not seat Mr. High as a
designee but considered Secretary Miller to be the member since he was marked
“absent excused” in the minutes of the meeting. Credentials may have been an issue
since Mr. High merely appeared and orally announced he was Secretary Miller's
designee. The request for opinion explains that Secretary Miller intends to participate
in future meetings and did not intend to permanently appoint Mr. High to the seat.

We believe that NRS 231.033’s delegation of the power to appoint a designee
implies the power necessary to complete his or her delegated authority. “Power
conferred by statute necessarily carries with it the power to make it [the delegated
power] effective and complete.” Moore v. Bd. of Trustees of Carson-Tahoe Hosp., 88
Nev. 207, 210, 495 P.2d 605, 607 (1972). To be complete, an appointment can and
should include specification of the duration of the appointment.

We suggest that the BOED adopt a policy to describe necessary credential
requirements for the constitutional officer's designee before he or she may be seated,
and a process that provides appropriate notice at a specified time before the BOED's
next meeting that a designee will appear in the stead of the appointer.

In a situation similar to the issue presented herein, the West Virginia Supreme
Court of Appeals suggested establishing a procedural rule clarifying the meaning of
“designated representative.” A lower court had invalidated the vote of a person
attending a public meeting of a Regional Jail and Correctional Authority, an appointed
body, finding her vote to have been a proxy. Proxy votes were prohibited by
procedural rule, although statute clearly gave the secretary of the Department of
Administration authority to appoint “his or her designated representative” to attend
public body meetings. The West Virginia Supreme Court of Appeals found she had
been sent as the designated representative with full voting power, not as a proxy,
although she had not been “properly documented.” The court summed up the
situation and appealed to the Legislature for relief:

[We] are reluctant to invalidate the [designated
representative’'s] vote [rejecting a lower court's
determination that the voter was a “proxy’] in issue solely
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due to lack of guidance on what is required to qualify as a
designated representative. We do, however, suggest that
a procedural rule clarifying what is required to comply with
the meaning of a “designated representative” under West
Virginia Code [] specifically be adopted to address the
requirements, such as the preparation of a document which
indicates whether the authorization extended is continuing
or limited to a particular meeting.

State of West Virginia v. County Commission of Cabell County, 222 W.Va. 1, 12, 657
S.E.2d 176,187 (2007). The court’'s suggestion of a clarifying procedural role is
equally appropriate in the present circumstances.

CONCLUSION

The plain meaning of NRS 231.033 guides our view that the Secretary of
State’s designee to the BOED is a voting member of the Board, but the statute is silent
regarding the designee’s term. This indicates that the term of his appointment is
indefinite and that the designee serves at the pleasure of the Secretary of State.
Consequently the Secretary has authority to appoint a designee on an as-needed
basis.

The power to appoint a designee to serve on the BOED as a voting member
also includes the power to do that which will make the delegation effective and
complete. To be complete, an appointment should include specification of the duration
of the appointment. It is recommended a policy be adopted by the BOED specifying,
at a minimum, the required terms and conditions regarding the appointment of
permanent or temporary designees and whether the Board must be notified by a time
certain prior to meetings that a designee will be appointed.

Sincerely,

CATHERINE CORTEZ MASTO

Attorney General
H Saglo
By: . i

~/GEORGE 4. TAYLOR
~ Senior Deputy Attorney General
(775) 684-1230

GHT/CG
cc: Ross Miller, Nevada Secretary of State
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OPINION NO. 2012-09 EMPLOYEES; OVERTIME; WAGES:
When the variable workweek exception
identified in NRS 281.100(3)(b)(2) is
met, the criminal penalties of NRS
281.100(5) do not apply so long as the
employee’s hours of work do not exceed
80 hours in a bi-weekly pay period. An
employee who chooses a variable work
schedule and whose workweek does not
exceed 40 hours is not statutorily entitled
to overtime compensation.

Brandi Jensen, Esq.
City Attorney

City of Fernley, Nevada
595 Silver Lace Bivd.
Fernley, NV 89408

Dear Ms. Jensen:

You have asked this office to address several questions arising under
NRS 281.100 relating to the hours of work and overtime provisions applicable to
city employees. A clarification to your questions was received on October 23,
2012.

Telephone 775-684-1100 « Fax 775-684-1108 « www.ag.state.nv.us « E-mail aginfo@ag.nv.gov
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QUESTION ONE

If an employee chooses and is approved for a variable schedule workweek, and
works more than ten hours in a work day, will that constitute a violation of NRS 281.100
so as to subject the City of Fernley to criminal sanctions?

ANALYSIS
NRS 281.100(5) states:

Any officer or agent of the State of Nevada, or of any
county, city, town, township, or other political subdivision
thereof, whose duty it is to employ, direct or control the
services of an employee covered by this section, who
violates any of the provisions of this section as to the hours
of employment of labor as provided in this section, is guilty of
a misdemeanor.

NRS 281.100(5).

Within the same statutory section, NRS 281.100(3)(b)(2) authorizes a variable
schedule workweek if chosen by the employee and approved by the employer. This
same subsection limits the hours of employment under a variable schedule workweek to
“not more than 80 hours in a bi-weekly pay period.” The other restrictions on an
employee’s hours of employment contained in NRS 281.100 do not apply to an
employee who chooses and is approved to work a variable workweek.
NRS 281.100(3)(b)(2). Under this exception, the hours worked on any particular
workday are rendered irrelevant, as the applicable restriction is instead based upon the
total hours worked in a bi-weekly pay period. Under this scenario, a workday in excess
of ten hours will not subject City officials to criminal sanctions.

CONCLUSION TO QUESTION ONE

When the variable workweek exception identified in NRS 281.100(3)(b)(2) is met,
the criminal penalties of NRS 281.100(5) do not apply so long as the employee’s hours
of work do not exceed 80 hours in a bi-weekly pay period.

QUESTION TWO

If an employee chooses and is approved for a variable workweek, and works
more than ten hours in a workday, but not more than 40 hours in a workweek, will the
employee be exempt from overtime requirements?



Brandi Jensen, Esq.
December 14, 2012
Page 3

ANALYSIS

Cities such as the City of Fernley are subject to the Federal Fair Labor Standards
Act (FLSA). 29 U.S.C. § 201. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528
(1985). The FSLA's overtime provisions are calibrated to the number of hours worked
during the employee’s workweek and do not require payment for overtime unless the
employee’'s hours exceed 40 hours in a workweek. 29 U.S.C. § 207(a)(2). Under the
FLSA, entittement to overtime pay is generally not measured by the hours worked in a
workday. 29 C.F.R. § 778.602(a).” Therefore there is no statutory obligation under federal
law to pay overtime in these circumstances.

NRS 281.100(4) addresses a public employee’s entitlement to overtime pay, and
requires that any employee whose hours of employment are controlled by subsection 1 of
that statute is entitled to overtime pay or compensatory vacation time. As set forth in the
analysis to Question One above, the requirements of NRS 281.100 do not attach when
any of the exceptions stated in subsection 3 of NRS 281.100 are met. This includes an
employee who has chosen and been approved to work a variable workweek.
NRS 281.100(3)(b)(2). Accordingly an employee who works a variable workweek is not
subject to NRS 281.100(1), and the overtime entitlement provisions of NRS 281.100(4) are
inapplicable in this scenario.

Additionally, if the employee is a member of a bargaining unit covered by a
collective bargaining agreement, the employee’s entitlement to overtime is not controlled
by NRS 281.100. See NRS 281.100(3)(b)(5). Nevada law provides that employee
compensation must first be treated through the collective bargaining process.
NRS 288.150(2)(a). The Local Government Employee-Management Relations Board has
determined that this includes treating overtime compensation as a mandatory subject of
bargaining. Truckee Meadows Firefighters, Local 2487 v. Truckee Meadows Fire
Protection Dist., ltem No. 448A, EMRB Case No. A1-045650 (July 23, 1999). Accordingly,
neither federal nor state law directs overtime payment for an employee who chooses and
is approved to work the variable workweek as stated in your question, but additional
overtime requirements may arise under the terms of a given collective bargaining
agreement.

CONCLUSION TO QUESTION TWO

An employee who chooses a variable work schedule and whose workweek does
not exceed 40 hours is not statutorily entitled to overtime compensation.

! There are limited specialized instances under the FLSA that do account for the hours worked in
a workday, however these exceptions do not apply to the scenario described in the question.
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QUESTION THREE

In the event of a dispute regarding interpretation of NRS 281.100, what
administrative agency, if any, would have jurisdiction over the matter?

ANALYSIS

This analysis assumes a dispute referring solely to a question of statutory
interpretation. Administrative agencies are creatures of statute, and their authority to act is
limited to those powers delegated or necessarily implied by statute. City of Henderson v.
Kilgore, 122 Nev. 331, 334, 131 P.3d 11, 13 (2006). One such implied power is the
authority to initially construe a statute which the agency administers. See Stafe, Dep’t of
Bus. and Ind., Office of Labor Comm’r v. Granite Const. Co., 118 Nev. 83, 90, 40 P.3d
423, 428 (2002). However, NRS Chapter 281 does not designate any agency to
administer or interpret NRS 281.100.

In the absence of a statutory grant of power to an administrative agency to
administer or interpret NRS 281.100, the judicial branch will interpret the statute. See
Casazza v. A-Allstate Abstract Co., 102 Nev. 340, 344, 721 P.2d 386, 388 (1986) (“When
a statute may be interpreted in varying ways, it is the duty of this court to select the
construction that will best give effect to the intent of the legislature”). The Nevada
Constitution vests original jurisdiction in such matters at the district court level. NEv.
CONST. art. 6, § 6(1).

CONCLUSION TO QUESTION THREE

A district court would have original jurisdiction to interpret NRS 281.100.
Sincerely,

CATHERINE CORTEZ MASTO
Attorney General

SCOTT DAVIS
Deputy Attorney General

Business & Taxation Division
(702) 486-3894

SRD:JLF
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OPINION NO. 2012-10 TAXATION; TRADE FIXTURES; REAL
ESTATE; Whether statutory
requirements for removal of
property and reclamation of land
has a bearing on determination of
whether property is considered a
fixture for property tax purposes.

Christopher Nielsen, Executive Director
Nevada Department of Taxation

1550 College Parkway, Suite 115
Carson City, Nevada 89706-7937

Dear Mr. Nielsen:

You requested an opinion from this office regarding whether the
NRS Chapter 361 tax assessment of property by the Department of Taxation
(Department), subject to a statutory reclamation or remediation requirement for the land
upon which the property sits, exempts the property from assessment. You have also
requested a clarification of the proper standard for such determination, and analysis of
specific terms used in NRS and NAC and whether they conflict.

QUESTION ONE

Does a statutory or regulatory obligation pursuant to state or federal law to: (i)
remove property or equipment or (ii) reclaim property in accordance with state or federal
reclamation procedures at the termination of a lease, right of way, or other possessory
interest fix the removed property or equipment’s status as personal property for property

Telephone 775-684-1100 « Fax 775-684-1108 « www.ag.state.nv.us « E-mail aginfo@ag.nv.gov
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tax assessment and preclude the assessor from classifying the property or equipment
as real property?
ANALYSIS

The expansion of the renewable energy sector within the State of Nevada,
including the construction of facilities to generate and transmit this energy, has raised a
question as to what constitutes real property and what constitutes personal property
under NRS Chapter 361. The purpose of these facilities is the production of energy
through renewable resources. These will be collectively referred to as “energy
producers.” A large number of renewable energy facilities are erected on land either
leased to or granted as a right of way to the energy producer. At the conclusion of this
possessory interest, the energy producer is required as part of the lease agreement and
operations authorization, pursuant to both state and federal statutes, to remediate or
reclaim the land so that it is in no worse shape than it was prior to the lease.

The Department assesses property as real or personal property under
NRS Chapter 361. Improvements to the land are considered real property “whether
such land is private property or property of this State or of the United States” and are
assessed as such. NRS 361.035(1)(a). A statutory exception to this general rule
applies to property subject to an agreement for “the dismantling, moving or carrying
away or wrecking of the property" requiring such property to be classified as personal
property. NRS 361.035(3). The exception found in NRS 361.035(3) is applicable only
where an agreement has been entered into for dismantling, moving, carrying away, or
wrecking the assessable property described NRS 361.035(1).

The facts underlying this question with regard to energy producers are similar to
the same question posed with regard to mining operations. This question was
previously addressed by Attorney General Opinion 2000-04, with regard to mining
facilties, and the conclusions and determinations stated therein are applicable to
energy production facilities. Op. Nev. Atty Gen. No. 2000-04 (January 28, 2000).
While AGO 2000-04 specifically addressed mining operations, the analysis therein is
broadly applicable and in particular applies to the question posed by the Department.
Specifically, the mining operation and the energy production operation operate on a
grant of a possessory interest in land, both of which require remediation or reclamation
after production activity ceases, and therefore the analysis in AGO 2000-04 may be
extended to the operation of energy producers.

' This definition is for the purpose of this opinion only, and does not track any federal or
state definition.
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In AGO 2000-04, it was determined that statutory and regulatory requirements for
remediation or reclamation of property through the removal of property at the
termination of a lease or right of way do not constitute agreements between the parties
under NRS 361.035(3), and more particularly do not constitute agreements for removal
of property. /d. Where regulatory compliance is an operational requirement, no meeting
of the minds occurs with respect to the transaction and therefore no agreement arises,
as required under NRS 361.035(3). Resolution Trust Cormp. v. Tetco, Inc., 758 F. Supp.
1159, 1163 (W.D. Tex. 1990) vacated by settlement, 1992 WL 437650 (5th Cir. 1992).
Further, to the extent that a party is legally bound to satisfy statutory and regulatory
mandates, performance does not constitute consideration, again demonstrating no
agreement, and therefore precluding exemption under NRS 361.035(3). Clausen &
Sons, Inc. v. Theo. Hamm Brewing Co., 395 F.2d 388, 390 (8th Cir. 1968); Helton v.
Vision Bank, 2011 WL 3757985, 3 (S.D. Ala. 2011); Matter of Wadsworth Bldg.
Components, Inc., 10 B.R. 662, 664 (Bankr. Idaho 1981); Griffin v. Hardon, 456 So. 2d
1113 (Ala. Civ. App. 1984). The act of reclamation or remediation required by statute
or regulation is a condition of operation, not an agreement between the parties,
rendering NRS 361.035(3) inapplicable. See Op. Nev. Atty Gen. No. 2000-04
(January 28, 2000).

CONCLUSION TO QUESTION ONE

Because reclamation or remediation required by law is a prerequisite to lawful
operation, it is not required by agreement. Because the removal of property or
reclamation of land involving the removal of property is not required by agreement,

NRS 361.035(3) is inapplicable, and the property is subject to assessment under
NRS 361.045.

QUESTION TWO

What is the appropriate test in Nevada for determining whether property or
equipment has become a “fixture” under NRS Chapter 361?

ANALYSIS

Whether property constitutes a “fixture” is a facts and circumstances analysis that
must be applied on a case-by-case basis pursuant to a reasonable person standard.
This requires specific analysis for each factor as to each piece of property. This opinion
does not address any specific situation, but rather provides a brief overview of the law
in Nevada.
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The fixture test in Nevada has gone virtually unchanged since the Nevada
Supreme Court announced the test in Fondren v. K/L Complex Ltd., 106 Nev. 705, 800
P.2d 719 (1990). In Fondren, the Supreme Court of Nevada adopted the three-part test
of annexation; adaptation, and intent. /d. at 710, 800 P.2d at 722. In addition, the
determination whether property is a fixture must be made on an annual basis, in
conformity with the annual assessment requirements set out in NRS Chapter 361. Op.
Nev. Att'y Gen. No. 2000-04 (January 28, 2000).

Fixtures are defined by regulation as improvements. NAC 361.1133. The three-
prong test set out in NAC 361.1127 mirrors the test set forth in Fondren, and
investigates: (i) physical annexation of the property; (ii) constructive annexation
or adaptation; and (iii) intent of the parties.> Such determination is a mixed
question of law and fact. Leasepartners Corp. v. Robert L. Brooks Trust Dated
November 12, 1975, 113 Nev. 747, 753, 942 P.2d 182, 186 (1997). Each of the factors
evaluated must be separately addressed, and while no single factor is controlling, the
intent of the parties is typically given the most weight. Crocker Nat'l Bank v. City and
County of San Francisco, 782 P.2d 278, 281 (Cal. 1989); see also Ballard v. Alaska
Theater Co., 161 P. 478 (Wash. 1916) (quoted in In re Logan, 195 B.R. 769, 772
(Bankr. E.D. Wash. 1996) (stating that “the cardinal inquiry is into the intent of the party
making the annexation.”). Cf. Fondren, 106 Nev. at 710.

Physical annexation is demonstrated by actual or constructive annexation
through attachment or immovability of the property. Ray/ v. Shull Enterprises, Inc., 700
P.2d 567, 571 (Idaho 1984). In determining whether property has been physically
annexed, courts evaluate whether the item is permanently installed and cannot be
removed without substantial damage to the item or the land, regardless of the
contractual obligations between the parties. For example, some courts consider heavy
machinery to be physically annexed to property where the machinery is annexed
by sheer weight alone. Compare, U.S. v. County of San Diego, 53 F.3d 965, 968-69
(9th Cir.1995) (holding sheer weight alone is sufficient to constitute annexation);
Seatrain Terminals of Cal., Inc., 83 Cal. App. 3d 69, 74 (same); with In re Naknek Elec.

2 See LCB File No. R039-10 § 16 (adopting the fixture test into regulation); see also Nevada
Department of Taxation, Division of Assessment Standards, “Personal Property Manual 2012-2013 (citing
Op. Nev. Att'y Gen. No. 2000-04 (January 28, 2000}; Op. Nev. Att'y Gen. No. 1963-41 (June 12, 1863);
Nat'l Advertising Co. v. State Dep't of Transp., 116 Nev. 107, 993 P.2d 62 (2000); Fondren v. K/L
Complex Ltd., 106 Nev. 705, 800 P.2d 719 (1990); State v. Pioneer Citizens Bank of Nev., 85 Nev. 395,
456 P.2d 422 (1969); Amold v. Goldfield Third Chance Mining Co., 32 Nev. 447, 109 P. 718 (1910);
Crocker Nat'l Bank v. City and County of San Francisco, 782 P.2d 278 (Cal. 1989); Kaiser Co. v. Reid,
184 P.2d 879 (Cal. 1947), Morse Signal Devices of Cal. v. County of Los Angeles, 207 Cal. Rptr. 742
(Cal. Ct. App. 1984)).
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Ass'n, Inc., 471 B.R. 225, 238 (Bankr. D. Alaska 2012) (concluding weight alone is
insufficient to annex geothermal rig to real property).

Movability is another factor to consider when evaluating annexation. Again in
Fondren, because the equipment at issue was “moveable,” it was not considered to be
a “fixture” and therefore was personal property. Fondren, 106 Nev. at 711, 800 P.2d at
722-23. However, movability alone is not determinative. In L.L. Bean, Inc. v. Comm’r of
Intemal Revenue, T.C. Memo. 1997-175, affd, 145 F.3d 53 (1st Cir. 1998), it was
determined that, even though the structure in question could be moved, it was designed
to remain permanently in place.

The adaptation test is satisfied when the object in question is adapted to the use
to which the real property is devoted. Leasepartners Corp., 113 Nev. at 753, 942 P.2d
at 185. Where the purpose of an item not physically annexed to the land is “(1) [a]
necessary, integral or working part of the land or improvement; (2) [d]esigned or
committed for use with the land or improvement; or (3) [s]Jo essential to the land or
improvement that the land or improvement cannot perform its desired function without
the nonattached item,” then the fixture is said to be “installed or attached to land or an
improvement in a permanent manner.” NAC 361.1127(b).

The final prong within the fixture test evaluates the “intention” of the parties.
Crocker Nat'l| Bank, 782 P.2d at 281; see also In re Logan, 195 B.R. at 772. The
intention of the parties is determined by evaluating whether a reasonable person
intended the item to be a permanent part of the land or an improvement thereto, taking
into account annexation, adaptation and other objective manifestations of permanence.
NAC 361.1127(2). An indication of intended permanence is the great expense or
difficulty in removal of the fixture. Morse Signal Devices v. County of Los Angeles, 161
Cal. App. 3d 570, 578 (Cal. 1984); Security Pacific Nat'l Bank v. Los Angeles County,
161 Cal. App. 3d 877 (Cal. 1984). While the determination of objective intent at the time
of annexation may be difficult to glean, current jurisprudence provides for a more
subjective intent test. Arizona Dep't of Revenue v. Arizona Outdoor Advertisers, Inc.,
41 P.3d 631 (Ariz. 2002).

CONCLUSION TO QUESTION TWO

In conclusion, the test in Nevada to determine whether property is a fixture is a
facts and circumstances test. The three-prong test originally announced in Fondren,
and set out in regulation, remains valid. In the broadest terms, where it can be
demonstrated that a reasonable person would consider the property to be physically
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annexed to the land, adapted to a use specific to the real property, or intended to
be permanently affixed to the real property, such item will be considered a fixture.

QUESTION THREE

Is the term “structure” as used in NRS 361.035 different from a “fixture™ as that
term is used in NAC 361.11277?

ANALYSIS

The terms “structure” and “fixture” address overlapping items that are similar,
but not identical. Nevertheless, the terms have distinct meanings. It is axiomatic
that, “[ijn the absence of any definition of the intended meaning of words or terms used
in a legislative enactment, they will, in the interpretation of the act, be given their
common, ordinary and accepted meaning in the connection in which they are used.”
McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730 P.2d 438, 441 (1986); see also
Russello v. U.S., 464 U.S. 16, 21 (1983); Trustees of Plumbers and Pipefitters Union
Local 525 Health and Welfare Trust Plan v. Developers Sur. and Indem. Co., 120 Nev.
56, 62, 84 P.3d 59, 61 (2004). Black's Law Dictionary defines structure as "[a]ny
construction, production, or piece of work artificially built up or composed of
parts purposefully joined together <a building is a structure>." BLACK’S LAwW DICTIONARY,
1436 (7th ed. 1999).

“Structure” is not defined anywhere within either the administrative code or the
Nevada Revised Statutes. NRS 361.035 defines the terms “real estate” and “real
property” utilizing the term “structure” as a definitional component. NRS 361.035(1)(a).
NAC 361.1127 defines “fixture,” which is considered “real property,” without the use of
the term “structure.” NAC 361.1127(1). Therefore, a structure is always considered
“real property” or “real estate,” but a “fixture” does not have to be a “structure.”

The Legislature’s use of specific language is presumptively purposeful. City of
Boulder v. Gen. Sales Drivers, 101 Nev. 117, 118-19, 694 P.2d 498, 500 (1985). The
use of the term “structure” within NRS 361.035 implies that “structure” was the intended
word choice, and is meant to have a distinct meaning as an item of “real property.” The
fact that “structure” was not used in the definition of “fixture” is evidence that a fixture
need not be a structure, although the two may overlap.
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CONCLUSION TO QUESTION THREE

As part of the definition of “real property” a structure is per se an improvement
upon real property. NRS 361.035. Alternatively, property that is not a “structure” must
be shown to be a fixture to be considered real property.

Sincerely,

CATHERINE CORTEZ MASTO
Attorney General

By: /,"/‘f'
.~ JEDEDIAH R. BODGER
Deputy Attorney General
Division of Business and Taxation

(775) 684-1129
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